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CITATION  OF  REP6rTS. 


Rule  62  of  the  Supreme  Court  is  as  follows: 

Inasmuch  as  all  the  volumes  of  Reports  prior  to  the  63d  have  been 
reprinted  by  the  State,  with  the  aumber  of  the  volume  Instead  of  the 
name  of  the  Reporter,  counsel  will  cite  the  volumes  prior  to  63  N.  C. 
as  follows: 
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In  quoting  from  the  reprinted  Reports  counsel  will  cite  always  the 
marginal  (i.  e.,  the  original)  paging,  except  1  N.  C.  and  20  N.  C.» 
which  are  repaged  throughout  without  marginal  paging. 
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SUPREME  COURT  OF  NORTH  CAROUNA. 

SPRING  TERM.  1912. 


OHISF  JUSTICE : 

WALTER  CLARK. 


ASSOCIATE  justices: 
PLATT  D.  WALKER,  WILLLiM  A.  HOKE, 

GEORGE  H.  BROWN,  WILLIAM  R.  ALLEN. 


attornet-oeneeal  : 
T.  W.  BICKETT. 


assistant  attobney-qeneeal  : 
T.  H.  CALVERT. 


SUPBEME  COURT  REPORTER : 

ROBERT  C.  STRONG. 


CLERK  OF  THE  SUPREME  COURT: 

JOSEPH  L.  SEAWELL. 


OFFICE  clerk: 
W.  T.  SMITH. 


MABSHAL  AND  LIBRARIAN: 

ROBERT  H.  BRADLEY. 
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JUDGES 

or  THS 

SUPERIOR  COURTS  OF  NORTH  CAROLINA, 

SPRING  TERMS.  1912. 


Name,  District,  County. 

Stephen  G.  Bbagaw First   Beaufort 

Robert  B.  Peebles Second    Northampton. 

Haeby  W.  Whedbee Third Pitt 

Chables  M.  Cooke Fourth    Franklin. 

Oliver  H.  Allen Fifth  Lenoir. 

F.   A.   Daniels Sixth Wayne. 

C.  C.  Lyon Seventh Bladen. 

W.  J.  Adams Eighth Moore. 

Howard  A.  Foushee Ninth Durham. 

Benjamin  F.  Long Tenth Iredell. 

Henry  P.  Lane Eleventh  .  .^ .' .Rockingham. 

James  L.  Webb Twelfth Cleveland. 

B.  B.  Clinb Thirteenth   Catawba. 

M.  H.  Justice Fourteenth Rutherford. 

Frank  Carter   Fifteenth   Buncombe. 

Garland  S.  Ferguson Sixteenth   I^aywood. 


SOUCITORS. 

Name,  District.  County. . 

J.  C.  B.  Ehringhaus First   Pasquotank. 

John  H.  Kerr Second    Warren. 

Charles  L.  Abernethy Third Carteret 

Richard  G.  Allsbbook. Fourth    Edgecombe. 

Henry  E.   Shaw Fifth   Lenoir. 

Herbert  E.  Norris Sixth Wake. 

N.  A.  Sinclair Seventh Cumberland. 

A.  M.  Stack Eighth Union. 

S.  M.  Gattis Ninth Orange. 

William  C.  Hammer Tenth Randolph. 

S.  P.  Graves Eleventh Surry. 

George  W.  Wilson Twelfth Gaston. 

Frank  A.   Linney Thirteenth  Watauga. 

A.  Hall  Johnston Fourteenth McDowell. 

Robert  R.  Reynolds Fifteenth   Buncombe. 

Felix  E.  Alley Sixteenth   Jackson. 
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UCENSED  ATTORNEYS.  FEBRUARY  TERM.  1912. 


Hebbebt  C.  Allen Buncombe  CJounty. 

Walter  R.  Bauouess Ashe  County. 

Elebt  G.  Bbown Columbus  County. 

Abthub  a.  Bunn Vance  County. 

Jesse  E.  Cakpenteb Randolph  County. 

William  C.  Coughenoub Rowan  County. 

Walteb  L.  Cubbie. Moore  County. 

Fbanklin  T.  Dupbee Harnett  County. 

Levi  W.  Febguson Forsyth  County. 

Campbell  B.  Fetneb Mecklenburg  County." 

WnxiAM  O.  Gaffney Mecklenburg  County. 

R(webt  M.  Gantt Cleveland  County. 

KDVfrs  li.  Gavin Sampson  County. 

Paul  W.  Gay Northampton  County. 

Junius  J.  Goodwin Wake  County. 

James  F.  Head New  Hanover  County. 

Cybus  D.  Hogue Orange  County. 

Melton  B.  Ignatius State  of  New  York. 

Cybus  M.  Johnson Wayne  County. 

Goodman  H.  King Union  County. 

William  L.  Knight Northampton  County. 

EARNEST  W.  Leaby ' Chowan  County. 

Thomas  S.  Long Hyde  County. 

Lennox  P.  McLendon Anson  County. 

Wheeleb  Mabtin,  Jb. Martin  County. 

Clayton  Moobe Martin  County. 

Raymond  R.  Moose Catawba  County. 

Geoboe  a.  Mobbow Iredell  County. 

Bennett  Nooe,  Jb. Chatham  County. 

Edoab  W.  Phabb Mecklenburg  County. 

Lawson  R.  Piebce Iredell  County. 

Bbooks  Poindexteb J Forsyth  County. 

Lawbence  McD.  Scott Beaufort  County. 

William  T.  Shobe Mecklenburg  County. 

Geobge  a.  Spabbow,  Jb. Mecklenburg  County. 

Walteb  L.  Spenceb Hyde  County. 

Fbedebick  M.  Valz Virginia. 

Lindsay  C.  Wabben Beaufort  County. 

Robebt  B.  Whitehubst Craven  County. 

Geoboe  T.  Willis Craven  County. 

EMMinrr  C.  Wilus Wilkes  County. 
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CALENDAR  OF  COURTS 


TO  BE  HELD  IN 


NORTH  CAROLINA  DURING  THE  FALL  OF  1912. 


SUPREME  COURT. 

The  Supreme  Court  of  North  Carolina  meets  in  the  City  of  Raleigh 
on  the  first  Monday  in  February  and  the  last  Monday  in  August  of 
every  year.  The  examination  of  applicants  for  license  to  practice 
law,  to  be  conducted  in  writing,  takes  place  on  the  first  Monday  in 
each  term. 

The  Judicial  Districts  will  be  called  in  the  Supreme  Court  in  the 
following  order : 

Fall  Term,  1912. 

First  District August        27 

Second  District September    3 

Third  District September  10 

Fourth  District September  17 

Fifth  District *. September  24 

Sixth  District October         1 

Seventh  District October         8 

Eighth  District , October       15 

Ninth  District October       22 

Tenth  District October       29 

Eleventh   District November     5 

Twelfth   District November  12 

Thirteenth   District November  19 

Fourteenth   District ' November  26 

Fifteenth  District December     3 

Sixteenth  District December   10 
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SUPERIOR  COURTS.  FALL  TERMS,  1912. 


Fall  Tbbms  date  from  July  1  to  December  31. 
Spring  Terms  date  ihom  January  1  to  June  30. 


The  parenthesis  numeral  followhig  the  date  of  a  term  indicates  the  number  of 
weeks  durins  which  court  may  hold. 


FIRST  JUDICIAL  DISTRICT. 

Fall  Tkbm.  1912— Judge  Lane. 

Pasquotank— Sept.  16  (1). 

Beaufort— Oct.  14  (2);  fNov.  26  (2);  'Dec. 
9(1). 

Currituck— Sept.  2  (1). 

Camden— Sept.  9  (1). 

Perquimans— Sept.  23  (1). 

Chowan— Sept  30(1). 

Gates— Oct.  7  fl). 

Waahington— Oct.  28  (1). 

Tyrrell— Nov.  4  (1). 

Dare— Nov.  11  (1). 

Hyde-Nov.  18  (1). 

SECOND  JUDICIAL  DISTRICT. 

Fall  Term,  1912— /ui^e  Webb. 
Halifax— Aug.  19  (2);  Nov.  25  (2). 
Warren— Sept.  16  (2). 
Bertie— Sept.  9  (1);  Nov.  11  (2). 
Hertford— Oct.  14  (2). 
Northampton— tAug.  5  (1);  Oct.  28  (2). 

THIRD  JUDICIAL  DISTRICT. 

Fall  Term.  1912— Judge  Cline. 

Pitt— •Aug.  19  ri);  tAug.  26  (1);  fSept.  16 
(2);  •Nov.  4  (1):  Nov.  11  (1);  'Dec.  9  (1). 

Craven— 'Sept.  30(1);  fOct.  7  (1);  fNov. 
18  (2). 

Greene— Sept.  2  (1):  Dec.  2  (1). 

Carteret— Oct.  14  (1). 

Jones— Oct.  28  (1). 

Pamlico— Oct.  21  (1). 

FOURTH  JUDICIAL  DISTRICT. 

Fall  Term,  1912— Judge  Justice. 
Franklin— •Aug.  19  (1);  tOct.  14  (2). 
Wilson— Sept.  2  (1);  fNov.  11  (2);  'Dec.  16 

(1). 

Vance— Sept.  30  (2). 

Edgecombe— Sept.  9  (1);  tOct.  28  (2). 

Nash— 'Aug.  26  (1);  fNov.  25  (1);  •Dec.  2 
(1). 

Martin— Sept.  16  (2);  Dec.  9  (1). 

FIFTH  JUDICIAL  DISTRICT. 

Fall  Term,  1912— Judge  Carter. 

Lenoir-*Aug.  19  (1);  fNov.  4  (2);  •Dec.  9 

(1). 

Pender— Sept.  9  (2). 

New  Hanover-nJuly  22  (2);  Sept.  23  (1); 
tSept.  30  (2);  'Dec.  (1). 

Sampson-July  8  (1);  fAug.  5  (2);  Oct.  21 
(2). 

DupUn— 'July  1  (1):  tAug.  26  (2);  Nov.  18 
(2). 

Onslow- 'July  15  (1):  Oct.  14  (1). 


SIXTH  JUDICIAL  DISTRICT. 

Fall  Term,  1912— Judge  Ferguson. 

Wake-July  8  (2);  Sept.  23  (2);  tOct.  21  (3). 

Johnston— Sept.  9  (2);  Dec.  9  (2). 

Wayne-Aug.  19  (2);  Oct.  7  (2);  Nov.  25 
(2). 

Harnett— Sept.  2  (1);  fNov.  11  (2). 

SEVENTH  JUDICIAL  DISTRICT. 

Fall  Term,  1912— Judge  Bragaw. 

Cumberland— •Aug.  26  (1);  fOct.  21  (2); 
•Nov.  18  (1). 

Bladen— tJuly  29  (1);  •Oct.  14  (1). 

Robeson— July  1  (2);  •Sept.  9  (1);  fOct.  7 
(DjNov.  4(2):tDec.  2(2). 

Columbus— July  15  (2);  Sept.  2  (1);  Nov. 
25(1). 

Brunswick— t Auk.  5  (1);  Sept.  30  (1). 

Hoke — Terms  to  oe  set  by  the  Governor. 

EIGHTH  JUDICIAL  DISTRICT. 

Fall  Term.  1912— Judge  Peebles. 

Richmond— July  8  (1);  •Sept.  2  (1);  fSept. 
23  (1);  tDeo.  2  (1). 

Anson— 'Sept.  9  (1);  fSept.  30  (2). 

Moore— •Aug.  12  (1);  fSept.  16  (1);  Dec.  9 
(1). 

Union— •July  29  (1);  fAug.  19  (2);  Oct.  28 
(2). 

Chatham— Aug.  5  (1);  Nov.  11  (1). 

Scotland— tOct.  14  (2);  fNov.  25  (1). 

Lee— July  15  (2);  Nov.  18  (1). 

NINTH  JUDICIAL  DISTRICT. 

Fall  Term,  \912—Judge  Whedbee. 

Guilford— fAug.  12  (2);  •Sept.  16  (1);  tOct. 
21  (2);  •Dec.  9  (1). 

Durham— •Aug'.  26  (1);  fSept.  30  (2);  'Dec. 
2(1). 

Granville— July  29  (1);  Nov.  18  (2). 

Alamance-»Sept.  2  (1);  fSept.  9  (1);  •Nov. 
4  (1). 

Orange— Oct.  14  (1). 

Person— Aug.  5  (1);  Nov.  11  (1). 

TENTH  JUDICIAL  DISTRICT. 

Fall  Term.  1912— Judge  Cooke. 
Stanly— July  8  (1);  fSept.  9  (1). 
Montgomery— •  July  1  (1);  fSept.  16  (2). 
Iredell— July  29  (2);  Oct.  28  (2). 
Rowan— Aug.  26  (2);  Nov.  18  (2). 
Davidson— Aug.  12  (2);  fNov.  11  (1). 
Randolph— July  15  (2);  Dec.  2  (2). 
Davie— Sept.  30  (2). 
Yadkin— Oct.  14  (2). 


*For  criminal  cases  only.    fFor  civil  cases  only.    tFor  civil  and  Jail  cases. 
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COUET  CALENDAE. 


ELEVENTH  JUDICIAL  DISTRICT. 

Fall  Term.  1912— Judge  0.  H.  Allen. 

Forsyth— Vuly  22  (1);  fSept.  9  (2);  JQct. 
7  (1);  fDec.  2  (2). 

Surrj^tAug.  26  (2);  Nov.  18  (2). 

Rockingham— Vuly  29  (1);  Nov.  4  (2). 

Alleghany— Aiig.  19  (1). 

Aflhe-^uly  8  (2):  Oct.  21  (2). 

CasweU— Oct.  14  (1). 

Stokee— *Sept.  23  (1);  fSept.  30  (1). 

TWELFTH  JUDICIAL  DISTRICT. 

Fall  Tsrm.  1912— Judge  Daniels. 

Mecklenburg-tJuly  15  (2);  •Aug.  12  (2); 
•Sept.  23  (1);  fSept.  30  (3);  fNov.  25Tl);  JDec. 
2(1). 

Cabarrus— Aug.  26  (1);  Oct.  21  (2). 

Gaston— Sept.  9  (2);  Nov.  18  (1). 

Cleveland-^uly  29  (2);  Nov.  4  (2). 

Linooln— Sept.  2  (1);  Dec.  9  (1). 

THIRTEENTH  JUDICIAL  DISTRICT. 

Fall  Tbbm,  \9\2— Judge  Lyon. 
Wilkes-^ug.  5  (2);  tSept.  30  (2). 
Catawba— July  8  (2);  Oct.  28  (2). 
Alexander— Sept.  16  (2). 
CaldweU— Aug.  19  (2);  fNov.  25  (2). 


Mitchell— tJuly  22  (2);  Nov.  11  (2). 
Watauga— Sept.  2  (2). 
Avery— Oct.  14  (2). 

FOURTEENTH  JUDICIAL  DISTRICT. 

Fall  Tbrm.  \9\2— Judge  W.  J.  Adam. 
McDoweU-^uly  22  (2);  Sept.  16  (2)/ 
Rutherford- tAug.  19  (2);  Oct.  28  (2). 
Henderson— •Sept.  30  (2);  JNov.  11  (2). 
Burke— Aug.  5  (2);  fDec.  2  (2). 
Yancey— Sept.  2  (2). 
Polk— Oct.  14  (2). 

FIFTEENTH  JUDICIAL  DISTRICT. 

Fall  Tebm.  1912— Judge  Pouekee. 

Madison— Sept.  9  (2);  fOct.  14  (1). 

Buncombe— tJuly  22  (3);  Aug.   12  (2); 
tSept.  23  (3);  Oct.  21  (2):  fNov.  11  (4). 

Transylvania— Aug.  26  (2);  Nov.  4  (1). 

SIXTEENTH  JUDICIAL  DISTRICT. 

Fall  Tcbm,  1912— Judge  Long. 
Haywood-^uly  8  (2);  Sept.  23  (2). 
Jackson— Oct.  7  (2). 
Swain-nJuly  22  (2);  Oct.  21  (2). 
Graham— Sept.  2  (2). 
Cherokee— Aug.  5  (2);  Nov.  4  (2). 
Clay— Sept.  16  (1). 
Bfaoon— Aug.  19  (2);  Nov.  18  (2). 


*For  criminal  cases  only.       fFor  dvil  cases  only.       tFor  civil  and  Jail  cases. 
Compiled  from  the  Court  Calendar  of  A.  B.  Andrews,  Jr.,  of  the  Raleigh  Bar. 


UNITED  STATES  COURTS  FOR  NORTH  CAROUNA. 


DISTRICT  COURTS. 

Eastern  District — Henby  G.  Connob,  Judge,  Wilson. 
Western  District — James  E.  Boyd,  Judge,  Greensboro. 


EASTERN  DISTRICT. 

Terms, — District  terms  are  held  at  the  time  and  place,  as  follows: 

Raleigh,  fourth  Monday  after  the  fourth  Monday  in  April 
and  October.  H.  L.  Gbant,  Clerk ;  Geobge  L.  Tonn(»tski, 
Deputy  Clerk. 

Wilmington,  second  Monday  after  the  fourth  Monday  in 
April  and  October.  Samuel  P.  Collieb,  Deputy  Clerk,  Wil- 
mington. ^ 

New  Bern,  fourth  Monday  in  April  and  October.  Geobge 
Gbeen,  Deputy  Clerk,  New  Bern. 

Elizabeth  City,  second  Monday  in  April  and  October.  Habby 
T.  Gbeenleaf,  Jb.,  Deputy  Clerk,  Elizabeth  City. 

Washington,  third  Monday  in  April  and  October.  Abthub 
Mayo,  Deputy  Clerk,  Washington. 

OFFICESS. 

H.  F.  Sea  WELL,  United  States  District  Attorney,  Carthage,  N.  C. 

I.  M.  Meekins,  Assistant  United  States  District  Attorney,  Eliza- 
beth City. 

Claudius  Dockeby,  United  States  Marshal,  Raleigh. 

H.  L.  Gbant,  Clerk  United  States  District  Court  at  Raleigh  for  the 
Eastern  District  of  North  Carolina,  €k>ldsboro. 

Geobge  L.  Tonnoffski,  Deputy  Clerk,  Raleigh. 

WESTEItN   DISTBIGT. 

Terms. — District  terms  are  held  at  the  time  and  place,  as  follows : 

Greensboro,  first  Monday  in  April  and  October.    J.  M.  Milli- 

KEN,  Clerk,  Greensboro. 
Statesville,    third    Monday    in   April    and    October,    H.    C. 

CowLES,  Deputy  Clerk,  Statesville. 
Asheville,    first    Monday  in    May    and    November.    W.    S. 

Hyams,  Deputy  Clerk,  Asheville. 
Charlotte,  second  Monday  in  June  and  December.    H.   C. 

CowLES,  Deputy  Clerk,  Statesville. 

(Terms  of  Court  for  Wllkesboro  and  Salisbury  not  put  down  as 
yet  in  the  official  record  of  the  Department  of  Justice.) 

OFFICEBS. 

A.  E.  HoLTON,  United  States  District  Attorney,  Winston. 

A.  L.  Coble,  Assistant  United  States  District  Attorney,  Statesville. 

WnxiAM  E.  Logan,  United  States  Marshal,  Greensboro. 
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FALL  TERM,  1911. 


E.  T.  HERRING  and  Wife,  BETTIE,  v.  CARRIE  WILLIAMS  and 

JOHN  H.  GREEN. 

(Filed  23  December,  1911.) 

1.  Wills — Construction — Estates — Remainder — Intent — Real  and 

Personal  Property — Possession  at  Death  of  First  Taker. 

Giving  effect  to  the  intent  of  the  testator  from  the  language 
employed  by  him  in  the  will:  Held,  a  devise  and  bequest  to  A. 
of  real  and  personal  property  "to  have  and  to  hold  during  her 
natural  life,"  and  at  her  death  "the  said  property  or  so  much 
thereof  as  may  be  in  her  possession  at  the  time  of  her  death  is 
to  go  to  B.,  her  heirs  and  assigns  forever,"  gave  A.  only  a  life 
estate  in  the  lands,  with  remainder  to  B.  in  fee. 

2.  8a me— Consistency. 

When  there  is  a  devise  and  bequest  of  real  and  personal  prop- 
erty tp  A.  for  life,  with  a  limitation  after  the  death  of  A.  that 
the  "said  property  or  so  much  thereof  as  may  be  in  her  posses- 
sion at  the  time  of  her  death  is  to  go  to"  B.,  her  heirs  and  assigns 
forever,  the  words,  "or  so  much  thereof  as  may  be  in  her  posses- 
sion at  the  time  of  her  death,"  are  construed,  for  consistency,  to 
refer  only  to  the  personal  property  bequeathed,  and  not  to  the 
realty,  which  is  of  a  permanent  nature. 

3.  Wills — Construction — Power  of  Disposition — Implication. 

The  intention  of  the  testator  to  create  the  power  of  disposition 
in  the  devisee  must  clearly  appear  from  the  language  of  the  will, 
and  it  will  not  be  implied  from  language  entirely  consistent  with 
the  devise  to  him  of  a  life  estate. 
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4.  Wills — Construction — Estates — Power   of   Disposition — Reference 
— Deeds  and  Conveyances. 

A  deed  made  by  tlie  devisee  to  a  life  estate,  with  power  of  dis- 
position, must  refer  to  ttie  power  contained  in  tlie  will  to  convey 
the  fee,  and  in  the  absence  of  such  reference  only  the  life  estate 
Is  conveyed. 

Allen,  J.,  conciirrliig ;  Walker  and  Hoke,  JJ.,  dissenting. 

This  is  a  petition  to  rehear  this  cause/ reported  in  153  N".  C, 
232,  where  the  facts  are  fully  stated. 

Bunn  &  Spruill  for  plaintiffs. 

T,  T.  Thome  and  J.  C,  L.  Harris  for  defendant. 

Brown,  J.  We  have  given  this  ease  a  reexamination  and 
have  been  forced  to  the  conclusion  that  our  former  construction 
of  the  will  of  the  testator  Williams  was  erroneous.  The  writer 
holds  himself  as  much  responsible  for  the  conclusion  reached 
in  the  first  opinion  as  if  he  had  written  it  himself,  instead  of 
the  learned  and  able  judge  whose  name  is  prefixed  to  it.  But 
further  examination  having  convinced  us  that  we  were  in  error, 
it  is  our  duty  to  say  so  and  to  hold  that  the  original  judgment 
of  his  Honor,  Judge  Guion,  is  correct. 

The  facts  are  fully  and  accurately  stated  in  the  first  opinion. 
By  reference  to  the  report  of  the  case  it  will  be  seen  that  the 
defendant  Carrie  Williams,  widow  of  the  testator,  executed  an 
ordinary  deed  in  fee  to  her  codefendant  Williams,  without  any 
reference  in  the  deed  whatever  to  any  power  conferred  by  the 
will. 

This  is  an  action  by  the  remainderman,  Bettie  Meton  or  Mel- 
ton, the  feme  plaintiff,  against  Green  for  waste,  damages,  etc., 
for  wrongfully  cutting  all  the  timber  from  the  land  for  pur- 
poses of  sale  only. 

It  is  said  in  the  former  opinion  of  the  Court  in  this  case  that 
"The  primary  purpose  of  the  courts,  when  a  will  is  presented 
for  construction,  is  to  ascertain  the  intention  of  the  testator 
from  the  language  used  by  him."  And  in  determining  this  ques- 
tion the  courts  hold,  as  pointed  out  by  Justice  Manning,  that 
the  rules  of  construction  require  that  all  the  words  used  by  the 
testator  shall  be  given  effect,  "unless  they  are  in  themselves 
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meaningless,  or  so  vaguely  expressed  a  purpose  that  no  definite 
intention  can  be  inferred,  or  are  plainly  inconsistent  with  an 
otherwise  clearly  expressed  intention,  or  are  repugnant  to 
some  established  rule  of  law/'  It  is  in  our  application  of  this 
latter  principle  to  the  will  preseirted  for  construction  that  we 
now  think  we  fell  into  error  in  the  decision  of  this  appeal. 
We  gave  to  the  words  "or  as  much  thereof  as  may  be  in  her 
possession  at  the  time  of  her  death"  an  effect  which,  after  fur- 
ther consideration  and  investigation  of  the  authorities,  we  do 
not  think  can  fairly  be  sustained.  The  will  of  the  testator, 
William  E.  Williams,  contained  the  following  language:  "I 
give,  devise,  and  bequeath  unto  my  beloved  wife,  Carrie  Wil- 
liams, all  my  property,  real  and  personal  and  mixed,  of  what 
nature  or  kind  soever,  and  wherever  the  same  shall  be  at  the 
time  of  my  death,  to  have  and  to  hold  during  her  natural  life, 
and  at  the  death  of  my  wife,  the  said  Carrie  Williams,  the  said 
property,  or  as  much  thereof  as  may  be  in  her  possession  at  the 
time  of  her  death,  is  to  go  to  Bettie  Meton,  her  heirs  and 
assigns  forever.'' 

In  construing  this  will  we  held  that  the  use  of  the  words,  "or 
so  much  thereof  as  may  be  in  her  possession  at  the  time  of  her 
death,"  conferred  upon  Mrs.  Williams  a  power  of  disposition 
and  thereby  enlarged  her  life  estate  into  an  estate  in  fee  in  the 
event  she  should  exercise  such  power.  Guided  now  by  that 
cardinal  rule  for  the  construction  of  wills — the  intention  of 
the  testator — we  are  of  opinion  that  it  was  the  intention  of  Mr. 
Williams  to  give  his  wife  merely  a  life  estate,  with  remainder 
to  Bessie  Meton  in  fee. 

In  order  to  give  expression  to  every  word  used  by  the  testa- 
tor, we  are  not  required  to  hold  that  the  language  quoted  above 
refers  to  real  property,  but  can  restrict  it  to  the  personalty  of 
the  testator,  and  such  restriction  is  sustained  by  both  reason 
and  authority,  because  it  avoids  inconsistency  in  the  provisions 
of  the  will  and  maintains  its  integrity.  Adopting  this  con- 
struction, we  hold  that  the  interest  of  Mrs.  Williams,  the  wife 
of  the  testator,  in  the  real  estate  is  fixed  by  the  specific  lan- 
guage of  the  will,  "to  have  and  to  hold  during  her  natural  life." 

It  is  said  in  American  and  English  Ency.  of  Law,  vol.  30, 
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pages  737-738,  that :  **Where  the  quantity  of  the  estate  is  de- 
vised definitely  and  specifically,  the  rule  that  a  devise  coupled 
with  an  unlimited  power  of  disposition  and  control  carried  an 
absolute  interest  in  the  property  has  no  application,  and  only  a 
life  estate  coupled  with  a-  power  of  disposal  passes.  This 
power,  it  has  been  adjudged,  is  only  coextensive  with  the  estate 
which  the  devisee  takes  under  the  will.''  And  the  same  text 
contains  this  statement:  "It  is  clear,  however,  that  by  appro- 
priate expressions  of  intent  the  power  will  not  refer  merely  to 
the  life  interest  of  the  first  taker,  but  will  give'  him  a  life  estate 
coupled  with  a  power  to  dispose  of  the  entire  estate  absolutely." 
This  latter  statement  is  sustained  by  Troy  v.  Troy,  60  ST.'  C, 
624,  in  which  property  was  devised  to  the  wife  for  life,  with 
remainder  to  testator's  son,  and  the  wife  was  by  express  terms 
given  power  to  sell  all  or  any  part  of  the  property  in  the  exer- 
cise of  her  judgment,  and  other  expressions  in  the  will  indicated 
a  clear  intention  on  the  part  of  the  testator  to  confer  upon  his 
wife  a  general  power  of  disposition  and  to  enlarge  the  life 
estate  created  by  the  will.  Referring  to  this  power,  Chief 
Justice  Pearson  says  that  it  is  "a  power  appurtenant  to  the  life 
estate,  and  the  estate  which  may  be  created  by  its  exercise  will 
take  effect  out  of  the  life  estate  as  well  as  out  of  the  remainder." 

This  case  is  not  authority  for  the  contention  that  the  lan- 
guage in  the  will  before  us  should  be  so  construed  as  to  give 
Mrs.  Williams  a  general  power  of  disposition  and  thereby  em- 
power her  to  convey  the  real  property  in  fee.  The  intention 
to  confer  the  power  was  clearly  expressed  in  Troy  v.  Troy, 
and  the  question  of  the  establishment  of  such  power  by  implica- 
tion was  not  presented.  The  decisions  in  other  courts  are  to 
the  effect  that  the  intention  to  create  the  power  of  disposition 
must  clearly  appear  from  the  language  of  the  will  and  will  not 
be  implied  from  language  entirely  consistent  with  the  special 
reference  to  the  life  estate ;  and  in  that  view  we  concur. 

In  considering  a  case  in  which  the  testator  used  the  words 
"the  remainder  that  is  left,"  the  Supreme  Court  of  Missouri 
says :  "It  is  needless  to  say  that  an  intention  clearly  expressed 
in  a  will  should  not  be  defeated,  except  by  some  inflexible  rule 
of  law  or  public  policy,  unless  a  wholly  inconsistent  intention 
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18  manifest  upon  reading  the  entire  instrument.  This  is  par- 
ticularly true  when  the  inconsistency  is  raised  by  implication 
only.  The  implication  to  have  such  effect  should  be  very  con- 
clusive.'* In  Wardner  v.  Baptist  Memorial  Board,  233  HI., 
608,  it  is  held  that  the  use  of  the  words  "all  that  remains  of  the 
property*'  did  not  manifest  an  intention  to  create  a  power  in 
the  life  tenant  to  dispose  of  the  whole  estate,  the  Court  saying : 
"It  is  a  general  rule  in  all  cases  where  by  the  terms  of  the  will 
there  has  been  an  express  limitation  of  an  estate  to  the  first 
taker  for  life  and  a  limitation  over,  with  general  expressions 
apparently  giving  the  tenant  for  life  an  unlimited  power  over 
the  estate,  but  which  do  not  in  express  terms  do  so,  that  the 
power  of  disposal  is  only  coextensive  with  the  estate  which 
the  devisees  take  under  the  will,  and  means  such  a  disposal  as* 
the  tenant  for  life  could  make,  unless  there  are  other  words 
clearly  showing  that  a  larger  power  was  intended."  And  in 
Giles  V.  Little,  104  TJ.  S.,  291,  the  testator's  property,  real  and 
personal,  was  left  to  his  wife  with  the  provision  that  "if  she 
should  marry  again,  then  it  is  my  will  that  all  the  estates 
herein  bequeathed,  or  whatever  may  remain,  shall  go  to  my 
surviving  children,  share  and  share  alike."  It  was  contended 
that  there  are  words  in  this  clause  of  the  will  which  imply  an 
absolute  power  of  disposition  and  give  to  the  children  only  what 
may  remain  undisposed  of  in  the  wife's  hands  at  the  termina- 
tion of  her  estate.  "The  contention,"  says  Mr.  Justice  Wood, 
"rests  upon  the  words  'or  whatever  may  remain,'  and  is  that 
they  imply  that  a  part  or  all  of  the  estate  might  be  absolutely 
disposed  of  by  the  wife  during  her  widowhood.  If  the  pur- 
pose of  the  testator  in  the  disposition  of  his  property  is  what 
the  other  parts  of  his  will  clearly  indicate,  then  these  words 
cannot  be  construed  to  change  that  purpose.  They  can  have 
operation  without  giving  them  that  effect.  He  was  seized  of 
real  estate  and  possessed  of  personal  property.  Both  werp 
included  in  the  devise  to  the  wife,  and  she  was  to  have  the 
enjoyment  of  both  during  her  widowhood.  The  use -of  many 
species  of  personal  property  necessarily  consumes  it.  The 
words  under  consideration  may,  therefore,  fairly  be  construed 
to  refer  to  the  personalty,  and  the  entire  clause  to  give  to  his 
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children  a  remainder  in  the  real  estate  and  whatever  of  the 
personalty  was  not  consumed  by  the  widow  during  widowhood.'' 
Smith  V,  Bell,  6  Peters,  68,  and  Bramwell  v.  Cole,  136  Mo., 
201,  are  to  the  same  effect. 

The  case  of  GTeen  v,  Hewitt,  97  111.,  113,  strongly  supports 
the  views  expressed  in  the  foregoing  cases.  The  following  lan- 
guage was  used  by  the  testator  in  that  case:  "I  give  and  be- 
queath to  my  beloved  wife  .  .  .  the  farm  on  which  we 
now  reside  .  .  .  also  all  my  personal  property  of  every 
description,  so  long  as  she  remains  my  widow;  at  the  expira- 
tion of  that  time  the  whole,  or  whatever  remains,  to  descend  to 
my  daughter."  It  was  held  that  the  wife  took  a  mere  life 
estate  in  the  entire  gift.  The  Court  says :  "The  misapprehen- 
sion of  the  legal  effect  of  the  devise  doubtless  grows  out  of  the 
use  of  the  expression  'whatever  remains'  by  the  testator,  in 
limiting  the  remainder  to  his  daughter.  The  use  of  that  ex- 
pression is  of  no  vital  significance,  and  cannot  be  permitted  to 
override  the  clearly  expressed  intention  that  the  widow  should 
take  a  life  estate  only.  ...  It  had  reference  to  the  antici- 
pated condition  of  the  personal  estate  when  it  would,  under  the 
limitation,  pass  into  his  daughter's  hands.  And  this  is  all  the 
significance  the  expression  has."  See,  also,  Thompson  v.  Ad/ums, 
205  111.,  552,  a  more  recent  decision  by  the  same  Court. 

In  Russell  v.  Wemtz,  88  Md.,  210,  the  testator  gave  the 
residue  of  his  property  to  his  wife  "to  hold  and  dispose  of  as 
she  may  see  fit,  while  she  remains  single,  and  at  her  death  or 
marriage  the  rem^airvmg  property  is  to  be  equally  divided  be- 
tween my  two  daughters."  The  Court  held  that  the  widow 
took  only  a  life  estate  in  the  real  property,  with  remainder  to 
the  daughters,  and  that  she  had  no  power  to  dispose  of  the  same 
in  fee.  "But  it  is  contended,"  says  the  Court,  "that  the  words 
'the  remaining  property  should  be  regarded  as  indicating  that 
the  testator  intended  that  the  appellant  should  have  the  right 
to  diminish  the  corpus  of  the  estate.  But  we  do  not  accept  this 
view.  The  will,  evidently,  was  not  drawn  by  one  accustomed 
to  the  preparation  of  such  instruments.  The  words  employed 
were  not  chosen  with  regard  to  their  technical  meaning.  The 
property  that  passed  under  the  second  item  comprehended  both 
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realty  and  personalty.  All  of  it  was  liable  to  waste  or  decay; 
some  portions  of  it  doubtless  would  deteriorate  by  its  use  and 
other  articles  were  of  such  nature  that  their  use  was  their  con- 
sumption. In  view  of  the  general  and  particular  intents  of 
the  will,  it  is  not  straining  the  construction  of  these  words  to 
regard  them  as  indicating  the  intention  of  the  testator  that  his 
widow  should  not  be  accountable  for  such  loss  or  waste  as 
might  result  from  her  personal  enjoyment  of  the  property." 
In  Cox  V,  Shines,  125  Pa.  St.,  522,  the  testator  gave  to  his  wife 
the  residue  of  his  estate  for  life,  and  after  his  death  all  of  said 
property,  or  "so  much  as  may  remain  unexpended,"  to  his  chil- 
dren. The  Court  in  disposing  of  the  appeal  said:  "We  are 
satisfied  that  her  estate  in  the  lands  of  the  testator  is  for  life, 
and  that  she  had  no  power,  express  or  implied,  to  dispose  of  any 
interest  therein."  A  similar  ruling  was  made  in  Taylor  v. 
BeU,  158  Pa.  St.,  651. 

The  English  cases,  which  are  reviewed  by  the  New  Jersey 
Court  of  Chancery  in  Tooker  v.  Tooker,  64  At.,  806,  will  be 
found  to  sustain  our  conclusion  that  the  words  used  in  the  will 
before  us  are  not  sufficient  to  create  power  to  dispose  of  the 
real  property  of  the  testator  in  fee.  Constable  v.  Bull,  18  L.  J. 
Eq.,  302;  Bibbens  v.  Potter,  10  Ch.  Div.,  733;  In  re  Adams 
Trust,  11  Jur.,  N".  S.,  961. 

The  view  that  the  language  of  this  will,  which  it  is  contended 
creates  a  general  power  of  disposition,  refers  to  the  personal 
property  that  may  be  in  Mrs.  Williams'  possession  at  the  time 
of  her  death,  finds  direct  support  in  WUliams  v,  Parker,  84 
N.  C,  90,  in  which  the  devise  was  in  the  following  language: 
"I  give  and  bequeath  to  my  wife,  Polly  Williams,  and  my 
granddaughter,  Sarah  Jane  Williams,  all  my  land  whereon  I 
now  Uve,  and  all  my  personal  property  of  every  order,  during 
my  wife  Polly's  lifetime,  and  at  my  wife  Polly's  decease,  if 
there  should  be  any  property  or  money  left,  then  I  devise  and 
bequeath,"  etc.  It  was  held  by  this  Court  that  the  property 
referred  to  as  being  left  was  personal  property  and  did  not 
include  the  real  estate.  This  case  is  cited  and  approved  in 
Brawley  v.  Collins,  88  N.  C,  605,  in  which  the  following  clause 
appeared  in  the  will  under  consideration:    "It  is  my  will  that 
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all  property,  money,  and  eflfects  willed  by  me  to  my  wife,  Mary, 
that  may  be  left  at  her  decease  shall  be  equally  divided  be- 
tween my  daughter  Betsy,  and  grandsons,  Stephen  Brawley  and 
Peter  W.  Brawley."  The  plaintiffs,  the  grandsons  referred  to 
in  this  clause,  asserted  title  to  the  land  in  dispute  as  a  limita- 
tion in  remainder  to  them  and  their  aunt  in  e<][ual  parts,  after 
the  death  of  the  testator's  wife,  contending  that  the  use  of  the 
word  "property"  included  real  and  personal  estate.  This  Court 
in  an  opinion  by  Chief  Justice  Smith  rejected  this  contention 
and  held  that  it  was  the  intention  of  the  testator  to  limit  the 
scope  of  the  expression  "all  property,  money,  and  effects  that 
may  be  left  at  her  decease"  to  personal  property.  Chief  Jus- 
tice Smith  says:  "Manifestly,  as  land  is  not  subject  to  a  con- 
tingency, since  it  must,  not  m^iy,  be  left  when  life  estate  ex- 
pires, he  intended  such  goods  as  might  be  destroyed  or  consumed 
by  the  preceding  owner,  but  in  fact  are  not,  but  remain  for  the 
bequest  in  remainder  to  operate  on."  The  Court  was  guided 
in  that  case  by  the  intention  of  the  testator,  and  at  the  same 
time  all  the  language  of  the  will  was  given  effect,  and  we 
accomplish  a  similar  result  in  the  case  before  us  by  holding 
that  the  words  "or  as  much  thereof  as  may  be  in  her  possession" 
refer  only  to  personal  property,  thereby  preventing  the  repug- 
nancy that  arises  from  a  construction  by  which  the  will  is  held 
to  create  a  life  estate  with  remainder  over  and  in  the  same 
sentence  grants  a  power  by  which  the  life  estate  may  be  en- 
larged into  a  fee  and  the  remainderman  disappointed.  As  the 
Court  says  in  Brawley  v.  Collins,  supra,  our  duty  is  not  to 
inquire  what  the  words  may  comprehend,  but  what  do  they 
signify,  and  in  what  sense  are  they  used  by  the  testator,  and 
"When  this  is  satisfactorily  ascertained  from  an  inspection  and 
comparison  of  the  several  provisions  of  the  instrument,  the  con- 
struction must  be  adopted  which  carries  out  the  intent." 

We  have  not  deemed  it  necessary  to  review  the  authorities 
cited  in  our  former  opinion.  Many  of  them  will  be  found  to 
fall  within  one  of  two  classes,  both  of  which  are  readily  distin- 
guishable from  our  case :  first,  cases  in  which  there  is  a  devise 
for  life  with  language  which  expressly  gives  the  devisee  a  gen- 
eral power  to  dispose  of  both  real  and  personal  property,  and, 
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second,  cases  in  which  the  devise  is  not  limited  to  a  life  estate, 
but  the  property  is  devised  absolutely,  with  a  provision  that 
what  remains  at  the  death  of  the  devisee  shall  go  to  certain 
designated  persons.  The  cases  of  Troy[  v,  Troy,  supra,  and 
Parks  V.  Robinson,  138  N.  C,  269,  fall  within  the  first  class. 

There  is  a  point  made  by  the  plaintiff,  which  we  overlooked, 
which  seems  to  us  to  be  conclusive  of  her  right  to  recover  dam- 
ages as  against  defendant  Green.  If  we  should  concede  that 
the  language  of  the  will  should  be  so  construed  as  to  confer 
upon  Mrs.  Williams  the  power  to  dispose  of  the  real  property, 
such  construction  would  not  defeat  the  plaintiff's  right  to 
recover  in  this  action  against  her  grantee.  Green.  The  deed 
to  the  defendant  Green  by  Mrs.  Williams  does  not  purport  to 
have  been  made  in  the  exercise  of  the  power  of  disposition; 
it  contains  no  reference  whatever  to  such  power,  and,  upon  a 
well-settled  principle  of  law  in  this  Court,  the  deed  could  not 
convey  an  estate  in  fee.  The  will,  by  language  that  is  un- 
equivocal, gives  Mrs.  Williams  a  life  estate  in  her  husband's 
property,  real,  personal,  and  mixed,  and  her  deed,  in  the  absence 
of  any  reference  to  the  power  of  disposition,  which  she  claims 
is  conferred  by  the  will,  is  held  to  convey  only  her  life  estate. 
'^When  the  donee  of  a  po\i^er  to  sell  has  an  estate  of  her  own  in 
the  property  affected  by  the  power,  and  makes  a  conveyance 
of  the  property  without  reference  to  the  power,  the  construction 
established  by  the  decisions  is,  that  she  intends  to  convey  only 
what  she  might  rightfully  convey  without  the  power."  Towles 
V,  Fisher,  77  N.  C,  440;  Exum  v.  Baker,  118  N.  C,  545.  And 
"the  intention  to  execute  the  power  must  be  apparent  and  clear, 
so  that  the  transaction  is  not  fairly  susceptible  of  any  other 
interpretation ;  and  if  it  be  doubtful  under  all  the  circumstances, 
that  doubt  will  prevent  it  from  being  deemed  an  execution  of 
the  power."  Ca/rraway  v,  Moseley,  152  IT.  C,  353.  We  are 
of  opinion,  therefore,  that  it  was  properly  held  in  the  court 
below  that  the  deed  from  Mrs.  Williams  to  the  defendant  Green 
conveyed  only  her  life  estate. 

In  view  of  the  fact  that  this  opinion  affirms  the  judgment  of 
the  Superior  Court  in  favor  of  the  plaintiff,  we  have  examined 
the  other  exceptions  in  the  record  and  find  that  they  are  without 
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merit.  It  was  not  necessary  to  consider  them  when  the  case 
was  originally  before  the  Court,  because  the  main  question  was 
decided  in  favor  of  the  defendant  who  brought  the  appeal  to 
this  Court. 

Petition  allowed. 

.  Allen,  J.,  concurring:  Petitions  to  rehear,  except  as  to  the 
time  of  filing,  are  regulated  by  rules  adopted  by  this  Court,  and 
not  by  statute,  because  a  statute  cannot  be  suspended,  and  a 
rule  may  be,  if  the  justice  of  the  cause  requires  it.  They  are 
for  convenience  and  to  aid  in  the  attainment  of  justice,  and  not 
to  perpetuate  a  wrong. 

If,  therefore,  I  come  to  the  conclusion  that  a  decision  of  this 
Court  is  erroneous,  and  that  it  unjustly  deprives  a  citizen  of 
his  property,  I  shall  favor  a  reversal  of  the  decision,  although 
no  fact  has  been  overlooked,  and  no  new  authority  can  be  foimd. 

Entertaining  this  view,  I  feel  that  it  is  proper  for  me  to  con* 
sider  the  questions  presented  by  the  petition,  and  in  the  outset 
it  is  well  to  state  the  facts. 

In  August,  1902,  W.  R.  Williams  died,  seized  in  fee  of  the 
land  in  controversy  and  of  a  town  lot,  leaving  a  will,  in  which 
he  disposed  of  his  property  as  follows : 

"I  give,  devise,  and  bequeath  unto  my  beloved  wife,  Carrie 
Williams,  all  my  property,  real  and  personal  and  mixed,  of 
what  nature  or  kind  soever,  and  wheresoever  the  same  shall  be 
at  the  time  of  my  death,  to  have  and  to  hold  during  her  natural 
life,  and  at  the  death  of  my  wife,  the  said  Carrie  Williams,  the 
said  property  or  as  much  thereof  as  may  be  in  her  possession 
at  the  time  of  her  death,  is  to  go  to  Bettie  Meton,  her  heirs  and 
assigns  forever. 

"And  I  do  nominate,  constitute,  and  appoint  my  said  wife 
the  sole  executrix  of  this  my  last  will  and  testament,  hereby 
revoking  and  making  void  all  and  every  other  will  or  wills  at 
any  time  heretofore  made  by  me,  and  do  declare  this  my  last 
will  and  testament." 

Shortly  thereafter  the  devisee,  Carrie  Williams,  executed  a 
deed  to  the  defendant  Green,  her  brother-in-law,  purporting  to 
convey  the  town  lot  in  consideration  of  $700,  which  the  defend- 
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ant  alleges  in  his  answer  he  paid  to  her,  and  on  23  February, 
1903,  she  purported  to  convey  to  said  defendant  in  fee  the  tract 
of  land  in  controversy,  in  exchange  for  a  town  lot  conveyed  to 
her  in  fee. 

The  deed  to  the  defendant  does  not  refer  to  any  power  con- 
ferred by  the  will,  and  the  only  consideration  to  support  it  is 
the  execution  of  the  deed  to  her  in  exchange  therefor. 

W.  R.  Williams  and  wife  had  no  children,  and  Bettie  Mel- 
ton, now  Bettie  Herring,  is  their  foster  child,  reared  by  them 
since  she  was  ten  weeks  old. 

It  is  true  that  the  intention  of  the  testator  should  be  gathered 
from  the  will  and  the  attendant  circumstances,  but  it  should  be 
clear  and  unmistakable  before  it  is  held  that  one  who  takes  a 
life  estate  under  the  will  can,  within  six  months  after  the  death 
of  the  testator,  sell  one  of  the  t^o  pieces  of  land  devised,  and 
hold  and  use  the  money,  and  can  exchange  the  other  for  other 
land  and  own  that  in  fee  simple,  and  thereby  defeat  the  interest 
of  the  remainderman. 

I  concur  in  the  construction  placed  upon  the  will  in  the  opin- 
ion of  Mr,  Justice  Brown,  but  if  by  any  interpretation  a  power 
of  disposition  is  conferred  on  the  life  tenant  as  to  the  land, 
it  could  only  be  exercised  when  necessary  for  support  and 
maintenance,  which  does  not  appear  here. 

The  testator  gave  to  his  wife  a  life  estate  in  the  land  and  per- 
sonal property,  and  to  his  foster  child  an  estate  in  remainder, 
and  he  must*  have  intended  both  to  take  effect. 

He  appointed  his  wife  executrix,  and  knew  his  personal  prop- 
erty would  be  in  her  possession,  and  he  also  knew  that  it  might 
be  consumed  or  destroyed,  and  that  in  all  probability  some  of  it 
might  not  be  in  her  possession  at  her  death,  and  it  seems  to  me 
that  a  reasonable  construction  of  the  language,  "or  as  much 
thereof  as  may  be  in  her  possession  at  the  time  of  her  death," 
is  that  it  refers  to  the  personalty.  When  there  are  found  two 
species  of  property,  the  one  technically  and  precisely  answering 
the  description  in  the  devise,  and  the  other  not  so  exactly 
answering  that  description,  the  latter  will  be  excluded.  Bolide 
V.  Bolick,  23  N.  C,  248. 
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I  will  not  undertake  to  review  the  authorities  supporting 
this  view,  as  they  are  stated  with  clearness  and  accuracy  in 
the  opinion  of  the  Court. 

I  also  think  it  was  necessary  for  the  deed  to  refer  to  the 
power. 

It  is  said  in  Kent,  vol.  4,  p.  335 :  "The  general  rule  of  con- 
struction, both  as  to  deeds  and  wills,'  is  that  if  there  be  an 
interest  and  a  power  existing  together  in  the  person,  over  the 
same  subject,  and  an  act  be  done  without  a  particular  reference 
to  the  power,  it  will  be  applied  to  the  interest  and  not  to  the 
power,"  and  this  is  cited  with  approval  in  Exum  v.  Baker,  118 
K  C,  545. 

The  case  of  Tousles  v.  Fisher,  77  N.  C,  438,  I  think  a 
direct  authority  on  this  point.  In  the  case  under  considera- 
tion all  the  property,  real,  personal  and  mixed,  is  devised  to 
Carrie  Williams  for  life,  and  at  her  death  the  said  property,  or 
so  much  thereof  as  may  be  in  her  possession  at  the  time  of  her 
death,  is  given  to  Bettie  Melton. 

.   Carrie  Williams  attempted  to  convey  to  the  defendant  in 
fee. 

In  the  Tomles  case,  William  Shaw  devised  his  land  to  his 
wife  for  life,  and  he  devised  to  James  Callum  and  Mary  Cal- 
lum  "on  the  death  of  his  wife,  all  the  property,  real  and  per- 
sonal, belonging  to  his  estate,  which  may  be  in  possession  at 
the  time  of  her  death."  There  was  a  codicil  providing  that 
sales  should  be  made  with  the  consent  of  the  executors. 

The  wife  attempted  to  convey  in  fee  without  the  consent  of 
the  executors,  and  without  reference  to  the  power. 

After  holding  that  the  deed  was  not  valid  because  the  execu- 
tors did  not  consent  thereto,  the  Court  says:  "In  addition  to 
this,  when  the  donee  of  a  power  to  sell  has  an  estate  of  her  own 
in  the  property  affected  by  the  power,  and  makes  a  conveyance 
of  the  property  without  reference  to  the  power,  the  construc- 
tion established  by  the  decisions  is  that  she  intends  to  convey 
only  what  she  might  rightfully  convey  without  the  power. 
These  doctrines  are  so  generally  accepted  that  we  think  no 
reference  to  the  authorities  is  necessary.     They  may  be  found 
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cited  in  the  brief  of  the  counsel  for  the  plaintiff.  The  deed  to 
Primrose  conveyed  only  the  life  estate  of  Priscilla  Shaw." 

The  rule  seems  to  be  well  established,  and  it  seems  to  me  to 
be  meaningless  if  it  be  said  that  when  one  who  owns  an  interest 
with  a  power  of  disposition  conveys  more  than  he  owns,  with- 
out reference  to  the  power,  that  the  conveyance  will  be  referred 
to  the  power. 

If,  however,  these  views  are  not  sound,  and  by  correct  con- 
struction the  wife  took  a  life  estate  under  the  will,  with  the 
power  to  sell  the  land,  I  still  think  the  deed  to  the  defendant 
is  not  good,  because  I  do  not  think  an  exchange  of  lands  was 
contemplated,  or  that  it  would  be  a  valid  execution  of  the 
power  for  the  life  tenant  to  convey  the  land  devised  to  her  for 
life  to  her  brother-in-law  in  fee,  and  receive  in  exchange  there- 
for a  deed  in  fee  for  another  tract  of  land. 

Walker,  J.,  dissenting :  This  Court  has  repeatedly  held,  and 
with  decided  emphasis,  that  the  weightiest  considerations  de- 
mand that  the  Court  should  adhere  to  its  former  decision  in  a 
case,  where  it  was  made  with  unanimity  and  after  full  argument 
and  consideration.  Lewis  v<  Rountree,  81  N.  C,  20 ;  Ashe  v. 
Gray,  90  N.  C,  137 ;  and  it  will  not  on  petition,  however  earn- 
estly and  zealously  pressed  by  counsel,  reexamine  the  same 
authorities  and  reconsider  the  same  course  of  reasoning  in 
order  to  reverse  its  previous  ruling.  Dupree  v.  Inswrcunce  Co,, 
93  N.  C,  237 ;  Hannon  v.  Grizzard,  99  K  C,  161.  No  case 
ought  to  be  reheard  upon  petition,  unless  it  was  decided  hastily 
and  some  material  point  was  overlooked,  or  some  direct  and 
controlling  authority  was  not  called  to  the  attention  of  the 
Court,  and  was  overlooked  by  it.  Watson  v,  Dodd,  72  N.  C, 
240 ;  Hicks  i\  Skinner,  ihid,,  1 ;  Devereux  v,  Deveretix,  81  N.  C, 
12 ;  Haywood  v.  Daves,  ibid,,  8.  In  Weisel  v,  Cohh,  122  N".  C, 
68,  it  was  said  that  "rehearings  of  our  decisions  are  granted 
only  in  exceptional  cases,  as  the  highest  principles  of  public 
policy  favor  a  finality  of  litigation,  and  even  when  granted, 
every  presumption  is  in  favor  of  the  judgment  of  the  Court 
already  rendered,"  and,  further,  that  where  neither  the  record 
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nor  the  briefs  on  the  rehearing  of  a  case  disclose  anything  that 
was  not  apparently  considered  at  the  first  hearing,  the  judg- 
ment will  not  be  disturbed.  The  present  Chdef  Justice,  in 
Elmore  v.  R,  R.,  131  N.  C,  576,  strongly  and  earnestly  in- 
veighed against  the  prevalent  and  increasing  tendency  to  ask 
for  rehearings,  and  stated  what  he  thought  should  be  the  inva- 
riable rule  and  the  one  established  by  more  than  a  hundred 
decisions  of  this  Court,  that  the  purpose  of  a  rehearing  is  not 
to  consider  the  same  facts,  briefs,  and  authorities  used  on  the 
former  hearing.  With  all  possible  deference,  I  assert  that  we 
are  doing  that  very  thing  now,  as  the  sequel  will  show. 

N^othing  was  brought  forward  on  the  rehearing  but  what  we 
heard  and  knew  before,  viz.,  that  there  is  some  conflict  in  the 
authorities ;  but  I  do  not  think  that  I  take  much  risk  in  stating 
that  the  great  weight  of  authority  in  this  country,  if  not  in 
England,  favors  the  judgment  formerly  rendered  by  this  Court. 
The  case  was  thoroughly  and  carefully  considered  by  us,  and 
it  is  manifest,  from  the  opinion  delivered  by  Justice  Manning — 
one  of  the  ablest  and  most  learned,  one  of  the  most  diligent  and 
painstaking  and  exhaustive  in  investigation,  of  the  judges  who 
have  ever  sat  in  this  Court — that  no  authority  of  importance 
was  overlooked  or  disregarded.  It  is  only  a  question  now,  as 
will  be  seen,  whether  we  should  follow  our  own  decisions  and 
the  majority  of  the  courts,  or  the  minority  of  them.  It  may 
be  remarked  generally,  and  in  limine,  that  the  cases  cited  in  the 
opinion  now  filed,  as  supporting  the  decision,  have  no  applica- 
tion to  the  special  facts  of  this  case,  but  were  rendered  upon  a 
state  of  facts  substantially  different. 

Consider  the  case  of  Giles  v.  Little,  104  TJ.  S.,  291,  the  prin- 
cipal one  relied  on  in  the  opinion  of  the  Court,  and  we  find 
that  there  was  personal  property  of  a  kind  which  would  be  con- 
sumed by  its  use,  and  where  the  expression,  "whatever  may 
remain,"  is  used  in  a  limitation  over,  it  was  held  as  restricted 
to  the  consumable  personal  property,  such  as  crops  and  pro- 
visions; and  this  testator  had  none  of  this  sort.  But  even  this 
view  is  rejected  by  some  of  the  other  courts,  as  not  only  chang- 
ing the  words,  but  as  defeating  the  clearly  expressed  intention  of 
the  testator.     In  those  cases  where  it  is  held  that  the  jus  dis- 
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ponendi  is  confined  to  the  life  estate  given  by  the  will,  it  ap- 
peared that  there  was  no  limitation  over,  and  the  language  and 
nature  of  the  devise  required  such  a  construction.  A  very  few 
courts,  confounding  cases  like  ours  with  cases  of  that  kind, 
have  been  misled  into  holding  that  where  the  general  right  to 
dispose  of  the  property  is  given  to  the  life  tenant,  with  a  limita- 
tion over  of  what  remains,  it  is  restricted  to  the  life  estate  and 
does  not  extend  to  the  fee.  The  fallacy  of  this  reasoning  is 
apparent  when  we  consider  that  the  life  tenant  has,  by  law,  the 
right  to  dispose  of  the  life  estate,  and  did  not  require  any 
authority  or  power  from  the  testator  to  do  so,  and  such  a  ruling 
makes  the  words  as  to  the  disposal  useless  and  inoperative,  con- 
trary to  the  rule  that  we  must  sustain  the  will  as  a  whole,  giving 
effect  to  every  part  of  it.  The  testator  having  devised  the  life 
estate,  could  not  unreasonably  restrict  the  right  to  dispose  of  it, 
which  is  a  legal  incident  of  it,  and  why  should  we  say  that  he 
intended  to  give  that  right  which  she  already  had,  rather  than 
that  which  would  be  of  some  use  and  benefit  to  her?  Why 
should  we  practically  strike  out  words,  rather  than  give  them 
the  only  meaning  they  could  reasonably  have?  The  first  and 
great  rule  in  the  exposition  of  wills,  to  which  all  other  rules 
must  yield,  is  that  the  intention  of  the  testator,  expressed  in 
his  will,  shall  prevail,  provided  it  be  consistent  with  the  rules 
of  law.  Smith  v.  Bell,  6  Peters  (U.  S.),  68,  and  in  seeking  for 
the  intention  of  the  testator  as  to  the  construction  or  interpre- 
•  tat  ion  that  should  be  placed  upon  ambiguous  terms  or  clauses 
in  a  will,  the  relation  of  the  parties,  the  nature  and  situation 
of  the  subject-matter,  the  purpose  of  the  instrument,  and  the 
motives  which  might  reasonably  be  supposed  to  influence  him 
in  the  disposition  of  his  property,  may  properly  be  considered. 
(Smith  V.  Bell,  supra;  17  Am.  and  Eng.  Enc.  of  Law,  2  Ed., 
p.  21 ;  17  Cyc,  673,  and  cases  cited  in  each.) 

In  this  case  it  appears  that  the  testator  owned  the  land,  which 
was  sold  to  the  defendant,  John  H.  Green,  and  a  mule  and 
wagon  and,  perhaps,  a  cart — things  not  consumed  in  their  use. 
He  gives,  devises,  and  bequeaths  all  his  property,  real,  personal, 
and  mixed,  of  every  kind,  to  his  wife  during  her  life,  and  at 
her  death  th-e  property,  or  as  much  thereof  as  may  then  be  in 
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her  possession,  to  Bettie  Melton.  It  is  evident  from  the  words 
used  that  the  testator  intended  to  give  his  widow  the  same  use 
and  benefit  of  all  his  property.  There  is  nothing  in  this  will 
or  in  the  character  and  condition  of  his  estate,  or  the  state 
of  his  family,  which  authorizes  the  construction  that  he  in- 
tended to  restrict  the  words  of  limitation  over  to  the  personalty 
or  the  consumable  part  thereof,  any  more  than  to  the  real 
property,  for  his  words  are,  "the  said  property  (that  is,  real, 
personal,  and  mixed),  or  as  much  thereof  (that  is,  the  same 
property  just  described,  it  being  the  only  meaning  of  this 
adverb)  as  may  be  in  her  possession  at  the  time  of  her  death, 
is  to  go  to  Bettie  Melton.''  Is  that  n9t  the  only  natural  and 
reasonable  construction  of  his  language?  He  had  the  un- 
doubted right  to  give  her  a  life  estate  with  the  general  power 
of  disposal,  and  how  more  clearly  could  he  have  expressed  such 
a  purpose?  When  he  says  "the  said  property,  or  as  much 
thereof  as  may  be  in  her  possession,"  how  can  we  say  that  he 
did  not  mean  all  of  the  property,  though  he  said  so,  but  only  a 
part?  Suppose,  as  here,  he  had  no  consumable  property  by 
which  she  could  support  herself,  such  as  crops  or  provisions, 
and  she  had  no  fimds  with  which  to  make  the  other  property 
available  for  her  support  and  maintenance,  must  she  starve  for 
the  want  of  power  under  the  will  to  convert  what  he  did  give 
her  into  productive  or  consumable  property?  Was  it  intended 
by  the  testator  to  give  his  widow,  who  was  entirely  dependent 
upon  his  bounty,  a  stone  when  she  needed  bread  ?  He  must  be 
supposed  to  have  understood  the  situation  and  to  have  provided 
for  her  with  reference  to  it.  The  plaintiff's  own  witness,  F.  Q. 
Ward,  testified  that  the  property  was  "in  such  shape"  that  she 
could  not  make  a  living  upon  it,  or  it  seemed  to  him  that  way* 
Any  construction  that  prevents  her  from  disposing  of  all  the 
property  would  lead  to  the  conclusion  that  her  husband  intended 
to  give  her  something  which,  instead  of  being  a  benefit,  would 
be  a  burden  to  her.  It  was  held  in  Hemingway  v,  Hemingway, 
22  Conn.,  462,  that  the  word  "possessed"  denotes  ownership  and 
not  merely  personal  or  corporal  occupation.  When  the  testator 
limited  over  the  property — real,  personal,  and  mixed — "in  her 
possession  at  the  time  of  her  death,"  he  clearly  meant  such  as 
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she  had  not  disposed  of  by  sale  or  otherwise,  for  property  which 
was  in  her  actual  possession,  and  under  her  control,  would  go 
to  the  remainderman  anyhow. 

It  is  better  and  safer  to  give  effect  to  the  words  of  the  testa- 
tor, and  all  of  them,  according  to  their  natural  sense  and  their 
accepted  meaning,  than  to  surmise  that  while  he  expressed  him- 
self broadly  and  comprehensively  in  favor  of  his  dependent 
wife,  so  that  his  gift  to  her  could  take  effect  beneficially,  he  did 
not  mean  it,  but  something  else  that  favors  a  remainderman, 
who  was  not  his  child,  or  even  a  blood  relation,  so  far  as  ap- 
pears; the  first  object  of  his  care  and  bounty,  it  would  seem, 
must  be  less  considered  than  the  second,  so  that  the  latter  may 
enjoy  the  substantial  benefit  of  the  gift.  The  language  of  the 
Court  in  ClarJc  v,  Middlesmorth,  82  Ind.,  240,  in  construing  a 
testamentary  clause  substantially  like  this  one,  is  very  signifi- 
cant in  this  connection :  "We  think  it  quite  clear  that  the  will 
of  A.  B.  Clark  gave  to  his  widow,  Mary  A.  Clark,  a  life  estate 
in  said  lot,  and  that  it  also  gave  her,  by  the  clearest  implica- 
tion, a  power  to  dispose  of  the  same.  The  words,  ^and  at  her 
death,  should  anything  remain,'  are  senseless  and  without  mean- 
ing unless  the  testator  intended  that  the  tenant  for  life  might, 
prior  to  her  death,  dispose  of  the  property  devised  to  her  for 
life.  The  words  show  that  he  must  have  contemplated  this  at 
the  time,  and  therefore  have  intended  it."  And  so  are  the 
words  of  Justice  Connor  in  Parks  v.  Robinson,  138  N.  C,  269 : 
"To  restrict  the  power  of  disposal  of  her  life  estate  would  be  to 
nullify  its  effect.  She  had  such  power  incident  to  her  life 
estate.  To  confine  the  power  of  disposal  to  such  life  estate 
would  do  violence  to  the  rule  of  construction  that  every  word 
used  by  the  testator  should  be  given  force."  That  was  held  to 
be  law  by  this  Court,  contrary  to  some  of  the  authorities  cited 
in  support  of  the  impending  ruling,  and,  too,  where  there  was 
no  ulterior  limitation.  How  much  more  does  the  construction 
now  placed  upon  this  will  neutralize  their  meaning,  if  it  does 
not  literally  excise  the  words  used  by  the  testator  to  express 
his  desire  in  respect  to  his  wife,  who  needed  his  help  far  more 
than  the  feme  plaintiff.     It  has  the  effect  of  reading  out  of  the 
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will  something  that  we  would  expect  him  instinctively  to  put 
into  it,  and  reading  into  it  something  that  it  would  be  unnat- 
ural for  him  to  have  willed,  considering  the  admitted  facts  and 
circumstances.  The  difference  between  a  gift  for  life  with  a 
power  of  disposal,  express  or  implied,  and  without  an  ulterior 
limitation,  and  one  with  such  a  limitation,  is  stated  in  30  Am. 
and  Eng.  Enc,  pp.  737,  738,  which  is  quoted  by  the  Court  in 
its  opinion.  In  the  latter  case  the  estate  is  for  life,  and  the 
remainder  will  take  effect  as  to  all  property  not  disposed  of, 
and  as  to  this,  the  fee  passes  to  the  purchaser,  the  same  as  if 
the  property  had  been  given  in  fee,  instead  of  for  life,  to  the 
devisee  and  legatee;  in  other  words,  as  said  by  Judge  Pearson 
in  Troy  v.  Troy,  60  N.  C.  (Hinsdale  Ed.),  624,  "the  power  is 
appurtenant  to  the  life  estate;  and  the  estate  created  by  its 
exercise  will  take  effect  out  of  the  life  estate,  as  well  as  out  of 
the  remainder."  But  it  is  useless  to  continue  the  argument  in 
favor  of  the  correctness  of  our  former  decision,  as'  it  is  so  fully 
sustained  by  cases  decided  by  courts  of  the  highest  authority, 
whose  opinions  are  respected  and  followed  everywhere,  and  by 
text-writers.  "Although  a  devise  be  expressly  for  life  of  a 
devisee,  yet  if  the  devisee  be,  by  other  clauses  of  the  will,  per- 
mitted to  use  and  dispose  of  the  subject  absolutely  at  his  pleas- 
ure, or  if  so  much  as  may  remain  undisposed  of  by  him  at  his 
death  (which  implies  a  power  of  unqualified  disposition)  be 
given  over  at  his  decease,  the  devisee  is  construed,  by  a  neces- 
sary implication  of  the  testator's  intention,  to  take  a  fee  simple." 
2  Minor's  Insts.,  969,  970.  So  in  Madden  v.  Madden,  2  Leigh, 
377,  in  an  able  and  exhaustive  review  of  the  cases  on  the  sub- 
ject, it  was  ruled  to  be  settled  law  that,  "Whenever  there  is  an 
interest  given,  coupled  with  an  absolute  power  of  disposition 
in  respect  to  all  property  of  every  description,  real  and  personal, 
the  first  taker  would  have  the  absolute  property,  and  that  there 
was  no  distinction  between  a  case  of  a  gift  for  life,  with  a 
power  of  disposition  added,  and  a  gift  to  one  indefinitely,  with 
a  superadded  power  to  dispose  of  by  deed  or  will." 

In  Parish  r.  Wayman,  91  Va.,  480,  the  estate  was  to  Agnes 
Redd  for  life,  with  this  provision,  "Should  she  die  without 
leaving  a  child,  in  that  case  the  property,  or  what  remains  of 
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the  same,  to  go  to  Nancy  Massie,"  and  it  was  held  that  she 
could  dispose  of  it  absolutely  in  fee,  the  Court  saying:  "This 
language  cannot  be  reasonably  construed  otherwise  than  that 
the  devisee  under  it  has  not  only  the  power  to  use  this  property, 
but  to  consume  it,  if  she  will.  The  gift  over  at  her  death  of 
what  'may  remain  of  the  same'  shows  that  the  testator  intended, 
notwithstanding  the  direction  that  the  property  was  to  be  held 
by  the  trustees  named,  during  her  natural  life,  that  she  should 
have  the  power  to  dispose  of,  consume,  or  spend  it  in  her  life- 
time, which  she  could  only  do  by  being  invested  with  the  fee 
simple.  What  might  remain  of  the  same  was  all  that  was  to 
go  over.  The  language  forcibly  implies  an  unlimited  and  un- 
qualified power  of  disposition.  The  devisee  could  acquire  no 
greater  estate,  nor  exercise  greater  power  over  it.  To  put  any 
restriction  upon  her  absolute  dominion  over  it  would  be  to  say 
that  the  whole,  or  some  part  of  it,  should  go  over  to  the  second 
taker,  when  the  will  expressly  says  that  only  'what  may  remain 
of  the  same'  shall  pass  to  the  second  taker."  To  the  same  effect 
is  Clark  v.  MiddleswoHh,  82  Ind.,  240,  in  which  the  testator 
gave  all  his  real  and  personal  estate  to  his  wife  for  life,  and  at 
her  death,  if  anything  remained,  the  same  to  be  divided  among 
his  heirs  at  law.  The  same  Court  followed  this  decision  in 
Silvers  v.  Canary,  109  Ind.,  267,  where  the  clause  of  the  will 
was  substantially  like  that  we  are  construing  in  this  case.  It 
was  held  that  the  wife,  to  whom  the  real  and  personal  property 
were  given  for  her  life,  had  power  to  convey  the  fee  in  the 
land,  and  might  do  so  without  referring  to  the  will. 

It  seems  to  me  that  the  reasoning  in  Pandll  v,  Barnes,  100 
Mass.,  470,  is  directly  applicable  to  this  case.  The  property 
willed  was  real  and  personal,  and  the  Court  said  that,  upon 
the  authorities,  the  meaning  of  the  phrase,  if  anything  should 
remain  in  connection  with  the  devise  of  a  remainder  of  real 
property  after  an  estate  for  life,  would  imply  a  power  to  convey, 
as  otherwise  there  could  be  no  reason  for  the  doubt  whether  the 
estate  would  remain.  There  are  many  other  cases  of  the  same 
purport,  but  as  a  number  of  them  are  reviewed  in  the  former 
opinion  of  the  Court,  it  is  not  necessary  to  comment  upon  them. 
It  seems  to  me,  also,  that  this  case  may  be  distinguished  from 


20  IX  THE  SUPREME  COURT.  [158 

Hebbino  v.  Williams. 

those  cited  in  the  opinion  of  the  Court  by  the  fact  that  the  tes- 
tator uses  the  word  "possessed"  or  "in  her  possession,"  thereby 
necessarily  implying,  not  as  the  word  "remain"  or  "jpemaining'^ 
may,  perhaps,  be  construed,  that  she  might  dispose  of  some,  if 
not  all,  of  the  property,  real  and  personal,  and  it  might  not,  at 
her  death,  be  "in  her  possession" — that  is,  owned  and  held  by 
her.  I  do  not  find  that  word  used  in  any  will  construed  in  the 
cases  on  this  subject. 

If  I  were  at  liberty  to  discuss  the  evidence  to  be  found  in 
the  record,  the  intention  of  the  testator,  as  it  was  adjudged  to 
be  at  the  former  hearing,  would  be  made  manifest.  Williams 
V,  Parker,  84  N.  C,  90,  and  Brawley\  v.  Collins,  88  N.  C,  605, 
have  no  bearing  at  all  upon  the  question  in  this  case.  They 
only  decide  that  "personal  property"  was  intended,  where  the 
word  "property"  was  used,  because  of  the  association  of  the 
latter  with  other  words  which  clearly  indicated  such  a  purpose, 
and  in  Brawley  v,  Collins,  Chief  Justice  Smith  said  that  the 
word  "property"  would  embrace  all  kinds — real  and  personal 
and  mixed — unless  its  meaning  is  restricted  by  the  context, 
citing  Foster  v,  Craig,  22  N".  C,  199.  The  words  in  this  will 
are  more  indicative  of  a  purpose  to  include  all  kinds  of  prop- 
erty, real,  personal,  and  mixed,  for  those  very  words  are  used, 
and  they  are  followed  by  these,  "the  said  property  or  as  much 
thereof  as  may  be  in  her  possession  at  the  time  of  her  death." 
The  word  "property,"  as  thus  used,  manifestly  refers  to  the 
kind  just  above  enumerated,  and  this  interpretation  is  directly 
warranted  by  what  is  said  in  the  cases  just  cited.  So  that  they 
are  authorities,  in  my  judgment,  against  the  present  conclusion 
of  the  Court.  Each  case  must  be  determined  by  its  own  facts. 
Where,  therefore,  it  appears  from  the  context  of  the  will  under 
construction  that  the  testator,  in  using  the  word  "property," 
referred  to  both  kinds,  real  and  personal,  the  word,  as  this 
Court  said,  must  have  that  meaning.  That  is  our  case  exactly. 
If  the  words  of  the  will,  when  considered  with  the  context,  or 
with  the  circumstances  surrounding  the  testator  at  the  time  it 
was  written,  show  that  he  must  have  intended  to  include  real 
estate  in  the  term  "property,"  it  must  have  that  meaning,  and 
this  should  be  so  even  though  there  are  consumable  things. 
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I  may  be  permitted  to  add  to  the  authorities  above  cited,  the 
recent  case  of  Underwood  v.  C(we,  179  Mo.,  1,  decided  by  one 
of  the  ablest  courts  of  the  Union,  and  in  which  I  find  the  fol- 
lowing: "It  is  my  will  that  the  property,  real  and  personal, 
hereby  bequeathed  to  my  wife,  shall  be  hers  absolutely  during 
her  natural  life,  to  use  and  enjoy  as  she  may  see  proper,  and 
at  her  death,  if  there  should  be  anything  left,  my  will  is  that 
it  be  vested  and  applied  to  the  use  of  the  Lone  Jack  Baptist 
Church,  used  as  may  be  thought  most  conducive  to  the  advance- 
ment of  the  Christian  religion."  It  was  held  that  the  wife 
took  a  life  estate,  with  superadded  power  to  dispose  of  the  fee, 
and  that  the  exercise  of  the  power  by  her  cut  out  the  remain- 
derman. So  in  Eurford  v,  Aldridge,  165  Mo.,  419,  we  find  a 
still  stronger  authority  and  a  case  more  like  ours.  The  clause 
of  the  will  was  as  follows:  "I  will,  devise,  and  bequeath  to 
my  beloved  wife,  Sarah,  all  of  my  property,  personal,  real,  and 
mixed,  that  may  be  left  after  paying  the  above  bequests,  to  use 
and  manage  as  she  may  deem  best  as  long  as  she  may  live ;  and 
at  her  death,  I  desire  and  so  will,  that  what  may  be  left  of  my 
estate  after  her  death  shall  be  divided  equally  between  my  two 
brothers,  Emsley  Wharton  and  John  G.  Wharton,  and  my  sis- 
ter, Eliza  Plummer,  and  by  brother-in-law,  D.  W.  Burford." 
In  commenting  on  this  language  in  the  will,  Jvdge  Valiant 
savs :  "But  under  this  will  the  widow  was  entitled  to  consume 
as  much  of  the  estate  as  she  desired,  the  body  as  well  as  the 
product.  And,  pn  the  other  hand,  if  she  lived  within  the  rents 
and  interest  and  left  a  surplus  of  that,  there  is  at  least  room  for 
contention  that  such  surplus  would  not  have  gone  to  her  admin- 
istrator on  her  death,  but  to  the  remainderman  under  the  will. 
Therefore,  whilst  she  was  in  a  sense  a  trustee  of  the  property 
for  the  use  of  the  remaindermen,  yet  she  had  a  very  substantial 
interest  in  it,  and  the  remaindermen  could  not  call  her  to 
account  or  restrict  her  in  amount  in  what  she  chose  to  expend 
for  her  own  gratification,  even  though  it  consumed  the  whole 
estate,  as  long  as  good  faith  was  preserved."  "If  we  seek  ad- 
mittance into  the  family  circle  and  learn  the  relations  apd  feel- 
ings oi  the  testator  towards  each  of  the  beneficiaries  of  his 
bountj^^  and  follow  the  controlling  rule  in  the  construction  of 
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wills,  to  which  all  technical  rules  should  give  way,  and  give 
effect  to  the  true  intention  of  the  testator,  as  the  same  may  be 
gathered  from  the  whole  instrument,  if  not  violative  of  some 
established  rule  of  law,  and  in  arriving  at  that  intention,  if  we 
take  into  account  the  relation  of  the  testator,  not  only,  as  we 
have  said,  his  relations  to  the  beneficiaries,  but  also  the  condi- 
tions and  circumstances  surroimding  him  at  the  time  of  the 
execution  of  his  will,  reading  it,  as  near  as  may  be,  from  his 
standpoint,  and  giving  full  effect,  if  possible,  to  every  clause 
and  portion  of  it,  we  cannot  conclude  otherwise  than  that  he 
intended  his  wife  to  be  the  first  object  of  his  bounty  and  to 
provide  for  her  a  comfortable  and  sufficient  support,  without 
hampering  her  in  the  use  and  enjoyment  of  the  property,  but 
allowing  her  to  deal  with  it,  in  her  own  way,  as  her  necessities 
might  require,  and  leaving  only  what  might  be  left  of  it  to  the 
remaindermen. 

It  is  said,  though,  that  there  was  error  in  the  former  decision, 
because  we  overlooked  the  fact  that  the  deed  to  Green  did  not 
refer  to  the  will  or  the  power.  This  is  a  misapprehension  as 
to  the  nature  of  this  power  of  disposal.  "It  has  repeatedly 
been  held  that  where  a  person  having  power  to  convey  the  fee- 
simple  estate,  and  also  having  a  life  estate  or  other  interest, 
executed  a  conveyance  of  the  fee,  the  deed  will  be  referred  to 
the  execution  of  the  power  (or  jus  disponendi)^  because  other- 
wise it  cannot  take  full  effect  according  to  its  terms."  31  Cyc, 
1125.  The  case  referred  to  in  the  opinion  of  the  Court  is  pre- 
sented where  there  is  an  estate  which  is  coupled  with  a  power 
disconnected  therewith,  in  which  the  donee  has  no  beneficial 
interest.  In  such  a  case  it  will  be  presumed  that  the  deed  is 
intended  to  pass  the  interest  and  not  to  execute  the  power,  un- 
less the  latter  is  in  some  way  referred  to  in  it.  Besides,  in  this 
case,  we  are  dealing  with  the  jvs  disponeruK,  and  not  with  a 
technical  power,  or  a  naked  power  of  appointment.  The  case 
of  Grace  v.  Perry,  197  Mo.,  550,  is  directly  in  point  and  holds 
that  no  reference  to  the  will  was  necessary  to  constitute  a  good 
and  valid  exercise  of  the  power.  See,  also.  Underwood  v.  Cave, 
supra. 
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It  is  suggested  that  Towles  v.  Fisher,  77  N.  C,  437,  is  an 
authority  for  the  position  that  the  deed  of  the  testator's  widow 
conveys  only  a  life  estate,  because  it  does  not  refer  to  the  power 
contained  in  the  will.  That  case  is  in  perfect  accord  with  the 
law,  as  I  have  before  stated  it  to  be.  In  Towles  v.  Fisher  the 
testator  conferred  upon  his  wife,  Priscilla,  the  power  of  ap- 
pointment to  "charitable  or  religious"  uses  and,  by  a  codicil, 
the  power  to  sell  and  dispose  of  any  part  of  the  land  by  and 
with  the  consent  and  advice  of  his  executors,  and  the  Court 
very  correctly  held  that  it  was  necessary  to  have  the  consent  of 
the  executors  and  to  refer  to  the  power  in  her  deed,  for  other- 
wise it  would  only  pass  the  life  estate.  But  it  cannot  be  success- 
fuUy  argued  from  the  construction  of  the  provision  of  that  will, 
that  a  reference  to  the  .will  in  her  deed  was  required  in  order 
to  a  valid  exercise  of  Mrs.  Williams'  right  of  alienation  or  jus 
cUsponendi,  for  that  is  what  it  is,  and  all  that  it  is.  If  we  hold 
otherwise,  it  seems  to  me,  with  all  due  deference,  that  we  will 
be  out  of  line  with  the  controlling  authorities  upon  the  subject, 
both  text-writers  and  cases.  But  it  is  very  evident  from  the 
language  of  the  Court  in  Towles  v,  Fisher  that  the  words,  "all 
the  property,  real  and  personal,  belonging  to  my  estate,  which 
may  be  in  her  possession  at  the  time  of  her  decease  (shall  go 
over)  and  be  equally  divided  between  James  and  Mary  Col- 
lum,"  would  have  conferred  upon  his  wife,  Priscilla,  the  abso- 
lute right  of  alienation  in  fee,  but  for  the  other  provisions 
which  are  inconsistent  with  the  existence  of  such  a  right  and 
which  are  not  in  the  will  of  W.  B.  Williams,  the  testator  in 
this  case.  It  would  not  have  been  necessary,  in  order  to  meet 
the  contention  of  the  plaintiffs  in  that  case,  to  have  referred  to 
the  express  and  inconsistent  power  given  by  the  will  to  be  exer- 
cised only  with  the  consent  of  the  executors,  if  the  Court  had 
thought  that  she  did  not  have  the  right  of  disposal  under  the 
words  of  the  will  which  we  ha^e  quoted.  The  clear  inference 
from  the  course  of  Justice  Rodman's  reasoning  is  that  such 
words  would  confer  the  right  to  sell  and  convey  in  fee;  other- 
wise he  would  have  sufficiently  answered  the  argument  of  the 
plaintiffs  by  simply  stating  that  it  did  not,  irrespective  of  any 
other  clauses  of  the  \^11. 
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We  have  not  adverted  to  the  fact,  which  was  mentioned  in 
our  former  opinion,  that  this  is  an  action  of  waste,  alleged  to 
have  been  committed  on  the  land  devised,  and  is  not  one  for 
the  recovery  of  the  tract  of  land  which  was  received  by  the 
widow  in  exchange,  or  as  the  consideration  for  the  land  she  con- 
veyed. Surely,  the  testator  did  not  intend  to  subject  her  to  an 
action  for  waste. 

My  conclusion  is  that  the  former  decision,  being  right,  should 
be  approved,  and  that  the  petition  should  be  dismissed. 

Hoke,  J.,  concurs  in  the  dissenting  opinion  of  Walker,  J. 


Z.  A.  R;EA  v.  standard  mirror  company  and 

FRANK  WINESKIE. 

(Filed  23  December,  1911.) 

1.  Removal  of  Causes — Federal  Courts — Pleadings — Fraudulent 

Joinder — Jurisdiction. 

When  a  complaint  In  an  action  for  damages  alleged  to  have 
been  negligently  inflicted  by  a  nonresident  corporation  and  its 
resident  general  manager,  alleges  in  good  faith  a  joint  wrong,  the 
allegations  must  be  considered  and  passed  upon  as  the  complaint 
I)resent8  them,  and  no  several  controversy  being  presented  which 
requires  or  permits  a  removal  to  the  Federal  courts,  the  cause 
should  be  determined  In  the  courts  of  the  State  where  it  was 
brought. 

2.  Same — Allegations  of  Petition. 

When  the  complaint  in  an  action  for  damages  against  a  non- 
resident corporation  and  its  resident  general  manager  alleges  In 
good  faith  a  Joint  wrong  for  which  the  corporation  and  its  general 
manager  are  responsible,  the  position  that  the  cause  is  properly 
determinable  in  the  State  court,  when  a  proper  motion  with  suf- 
ficient bond  for  removal  to  the  Federal  court  is  made  and  pre- 
sented by  the  defendant,  is  not  altered  or  affected  by  an  allega- 
tion of-  the  petition  that  the  resident  defendant  was  Joined  for 
the  mere  purpose  of  avoiding  removal,  or  with  no  honest  Intent 
of  seeking  relief  against  such  resident,  or  the  like,  or  by  general 
allegations  of  fraudulent  Joinder. 
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3.  Same — Motion  to  Remand — Practice. 

When  a  petition  for  the  removal  of  a  cause  from  the  State  to 
the  Federal  court,  properly  verified  and  accompanied  by  a  proper 
and  sufficient  bond,  has  been  filed  in  the  State  court  in  apt  time, 
in  an  action  brought  against  a  nonresident  corporation  and  its 
resident  manager  alleging  a  joint  wrong,  and  the  petition  con- 
tains allegations  of  fraudulent  joinder,  together  with  full  and 
dirtxt  statement  of  the  facts  and  circumstances  sufficient,  if  true, 
to  demonstrate  that  there  has  been  such  fraudulent  joinder  of  the 
resident  defendant,  the  jurisdiction  of  the  State  court  is  at  an 
end  and  the  order  should  be  made  removing  the  cause,  leaving 
the  remedy  for  the  opposing  party  in  the  Federal  court  upon 
motion  to  remand  the  cause  or  other  proper  procedure  therein. 

4.  Removal  of  Cau8e8 — Petition — Verification — Practice. 

The  petition  upon  which  a  removal  of  a  cause  from  the  State  to 
the  Federal  court  is  based,  which  alleges  a  fraudulent  joinder  of 
a  resident  with  a  nonresident  defendant  for  the  purpose  of  re- 
taining jurisdiction  In  the  State  courts,  should  be  properly 
verified. 

Appeal  from  Lyon,  /.,  at  April  Term,  1911,  of  Davidson. 

Civil  action  heard  on  motion  to  remove  the  cause  to  Circuit 
Court  of  United  States  for  Western  District  of  North  Carolina. 
There  was  judgment  that  the  cause  be  removed,  and  plaintiff 
excepted  and  appealed. 

WaZser  <&  Walser  and  Bryant  &  Brogdsn  for  plaintiff, 
Roberson  &  Earnhardt,  Craige  <&  Craig e  for  defendant, 

Hoke,  J.  At  April  Term,  1911,  of  said  court  plaintiff,  a  citi- 
zen and  resident  of  Davidson  County,  N.  C,  having  entered  suit, 
filed  his  complaint  in  the  Superior  Court  of  Davidson  County, 
alleging  liability  for  physical  injuries  received  by  reason  of  the 
joint  negligence  on  the  part  of  the  defendant,  the  Standard 
Mirror  Company,  a  corporation,  citizen  and  resident  of  the 
State  of  Pennsylvania,  doing  business  at  High  Point,  I^.  C, 
and  Frank  Wineskie,  a  resident  of  this  State  and  secretary  and 
general  manager  of  the  company's  plant  in  this  State,  having 
direct  charge  and  control  of  the  work  and  the  laborers  employed 
therein,  including  the  plaintiff.  The  wrong  alleged  being  in 
part  the  n^Iigent  provision  made  and  directions  given  by  said 
Wineskie  when  engaged  in  his  duties  as  defendant's  general 
manager,  etc. 
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The  defendant  in  apt  time,  and  accompanied  by  proper  bond^ 
with  good  and  sufficient  sureties,  filed  his  duly  verified  petition 
for  removal,  setting  forth  the  position  and  duties  of  defendant 
Wineskie  in  reference  to.  his  codefendant's  plant  at  the  time 
of  the  injury,  with  detailed  and  special  averment  that  said 
Wineskie  was  not  charged  with  the  supervision  and  control  of 
plaintiff  or  other  laborers  employed  in  the  work  or  of  supplying 
them  with  safe  and  suitable  machinery  or  placing,  etc.;  that 
his  duties  were  entirely  in  the  office  of  defendant  company,  dis- 
connected with  any  direction  or  supervision  of  laborers,  machin- 
ery, etc.,  and  the  petition  further  proceeds  as  follows:  "That 
he  was  not  present  or  in  the  factory  when  the  plaintiff  was  in- 
jured; that  the  injury  received  was  neither  the  direct  or  proxi- 
mate cause  or  result  of  any  negligence  of  defendant  Wineskie, 
nor  of  any  duty  imposed  upon  him,  nor  of  the  failure  on  his 
part  to  use  due  care,  caution,  or  prudence,  and  properly  dis- 
charge his  duties,  which  are  and  were  at  and  before  the  alleged 
injury  of  plaintiff,  in  the  office  of  said  company,  as  above  set 
forth.  That  the  rights  of  the  real  parties  in  interest  to  this 
controversy  can  be  finally  adjudicated  without  the  presence  of 
the  defendant  Wineskie;  that  the  defendant  Wineskie  is  an 
improper  party  to  this  proceeding;  that  he  has  no  connection 
therewith,  and  that  he  is  an  unnecessary  party.  That  defendant 
Wineskie  has  been  improperly  and  fraudulently  joined  as  a 
defendant  in  this  suit  for  the  purpose  of  fraudulently  and  im- 
properly preventing  or  attempting  to  prevent  this  defendant 
from  removing  this  cause  to  the  United  States  Circuit  Court, 
and  that  the  plaintiff  well  knew,  at  the  time  of  the  beginning 
of  this  suit,  that  Wineskie  was  not  charged  with  the  duties  afore- 
said, as  alleged  in  the  complaint,  and  that  he  was  joined  as  a 
party  defendant  for  the  sole  and  only  purpose  of  preventing  the 
removal  of  this  cause,  and  not  in  good  faith." 

Upon  these  the  controlling  facts  relevant  to  the  question  pre- 
sented, we  are  of  opinion  that  the  order  for  removal  was  prop-  , 
erly  made.  It  is  now  very  generally  held  that  on  the  facts 
stated  in  the  complaint  the  cause  of  action  may  be  considered 
and  dealt  with  as  a  joint  wrong,  and  that  when  such  allegations 
are  made  in  good  faith,  they  must  be  considered  and  passed 
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t?poii  as  the  complaint  presents  them,  and  that  when  viewed  as 
a  legal  proposition,  no  severable  controversy  is  presented  which 
requires  or  permits  a  removal  to  the  Federal  courts.  jB.  R.  v. 
Miller,  217  U.  S.,  209 ;  Ala.  R,  R,  v.  Thompson,  200  U.  S.,  206 ; 
Doughertt/  v.  R.  R.,  126  Fed.,  239.  And  it  is  held,  further,  that 
the  position  as  stated  is  not  altered  or  in  any  way  affected  by 
all^ation  of  the  petition  that  the  resident  defendant  was  joined 
for  the  mere  purpose  of  avoiding  removal  or  with  no  honest  in- 
tent of  seeking  relief  against  such  resident,  or  the  like,  or  by 
general  allegations  of  fraudulent  joinder.  Kansas  City  R,  R. 
V,  Herman,  187  U.  S.,  63 ;  Foster  v.  Gas  and  Electric  Co.,  185 
Fed.,  979 ;  Shane  v.  Electric  Ry.,  150  Fed.,  801 ;  Knutts  v.  Elec- 
tric Ry.,  148  Fed.,  73;  Thomas  v.  The  Great  Northern,  147 
Fed.,  83 ;  Hough  v.  R.  R.,  144  N.  C,  .701 ;  Tobacco  Co.  v. 
Tobacco  Co.,  144  N.  C,  352 ;  lU.  R.  R.  v.  Houchins,  121  Ky., 
526 ;  So.  R.  R.  v.  Gruzzle,  124  Ga.,  735. 

To  cite  from  one  or  two  of  the  cases:  In  R.  R.  v.  Miller, 
supra,  it  was  held:  "For  the  purposes  of  d6termining  the 
removability  of  a  cause,  the  case  must  be  deemed  to  be  such  as 
the  plaintiff  has  made  it,  in  good  faith  in  his  pleadings ;  and  if 
a  plaintiff  in  a  suit  for  personal  injuries  joined  with  the  foreign 
corporation  one  or  more  of  its  employees  residents  of  plaintiff's 
State  as  defendants,  and  the  State  court  holds  that  the  joinder 
is  not  improper,  the  cause  is  not  separable  and  cannot  be 
removed  into  the  Federal  court.  Ala.  and  Great  So.  R.  R.  v, 
Thompson,  200  U.  S.,  206;  Ry.  Co.  v.  Bohwn,  200  U.  S.,  221." 
And  in  Kansas  Ry.  v.  Herman,  the  Court  held:  "While  an 
action  commenced  in  a  State  court  against  two  defendants,  one 
of  whom  is  a  resident  and  the  other  a  nonresident,  may  be 
removed  to  the  Circuit  Court  of  the  United  States  by  the  non- 
resident defendant,  if  it  can  be  shown  that  the  cause  of  action 
is  separable  and  the  resident  defendant  is  joined  fraudulently 
for  the  purpose  of  preventing  the  removal  of  the  cause  to  the 
Federal  court,  such  removal  cannot  be  had  if  it  does  not  appear 
that  the  resident  defendant  is  fraudulently  joined  for  such  pur- 
pose. This  rule  will  be  adhered  to  even  if  on  the  trial  of  the 
action  the  lower  court  holds  that  no  evidence  was  given  by  the 
plaintiff  tending  to  show  liability  of  the  resident  defendant,  and 
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a  second  application  for  a  removal  from  tlie  State  to  the  Fed- 
eral  court  has  been  made  and  denied  after  a  trial  and  the  trial 
court  has  sustained  a  demurrer  to  the  evidence  as  to  the  resident 
defendant,  and  where  it  appears  that  the  ruling  was  on  the 
merits  and  in  invitum.  Powers  v.  Chesapeake  and  Ohio  By,  Co,, 
169  U.  S.,  92,  distinguished,  and  Whitcomb  v.  Smithson,  175 
U.  S.,  635,  followed.  Where  a  fraudulent  joinder  of  defendants 
is  averred  by  the  party  petitioning  for  removal  and  is  specifi- 
cally denied,  the  petitioner  has  the  affirmative  of  the  issue." 

These  and  other  authorities  are  also  to  the  effect  that  where 
the  petition  for  removal,  properly  verified,  as  in  this  case,  and 
accompanied  by  proper  and  sufficient  bond  has  been  filed  in  the 
State  court,  and  the  same  contains  allegatipn  of  fraudulent 
joinder,  together  with  full  and  direct  statement  of  the  facts  and 
circumstances  of  the  transaction,  sufficient  if  true  to  demon- 
strate that  there  has  been  such  fraudulent  joinder  of  the  resi- 
dent defendant,  in  such  case  the  order  for  removal  should  be 
made,  and  the  "jurisdiction  of  the  State  court  is  at  an  end.  If 
the  plaintiff  desires  to  challenge  the  truth  of  these  averments, 
he  must  do  so  on  motion  to  remand  or  other  proper  procedure 
in  the  Federal  court.  That  court  being  charged  with  the  duty 
of  exercising  jurisdiction  in  such  case,  must  have  the  power  to 
consider  and  determine  the  facts  upon  which  the  jurisdiction 
rests.  Chesapeake  Ry.  v,  McCabe,  213  U.  S.,  207;  Wecker  v. 
Natural  Enameling,  etc.,  Co,,  204  U.  S.,  176 ;  Kansas  City  Ry, 
V.  Daughtery,  138  U.  S.,  298 ;  Boatman's  Bank  v,  Hootzlar,  75 
Kansas,  479;  McAlister  v,  Chesapeake  Ry,,  157  Fed.,  740; 
Atlantic  Coast  Line  v,  Bailey,  151  Fed.,  890;  So,  Ry,  v.  Hud- 
gins,  107  Qa.,  334;  Bryson  v,  McPherson,  71  Iowa,  437. 

As  we  have  heretofore  intimated,  we  think  a  petition  in  cases 
like  the  present  should  be  verified.  Ordinarily,  in  causes  coming 
within  the  direct  provisions  of  the  statute  such  verification  is 
not  absolutely  required,  though  it  is  usual  to  have  it,  and  in 
these  petitions  alleging  fraudulent  joinder  there  are  one  or  two 
cases  in  the  lower  Federal  courts  which  hold  that  no  verification 
is  necessary.  But  this  is  not  a  case  coming  directly  within  the 
terms  of  the  statute,  but  rather  a  corollary  which  arises  from 
the  necessity  of  the  case,  and  the  procedure  therein  should  be  to 
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some  extent  the  subject  of  judicial  regulation  and  control.  As 
it  would  be  inexpedient  and  to  some  extent  an  idle  thing  to  con- 
fer jurisdiction  of  a  cause  on  the  Circuit  Court  of  the  United 
States  and  allow  to  some  other  tribunal  the  power  to  determine 
the  facts  upon  which  the  jurisdiction  rests,  so  it  would  be  to 
seriously  inconvenience  and  threaten  the  proper  and  timely  exer- 
cise of  jurisdiction  on  the  part  of  the  State  courts  to  require 
them  to  stay  their  procedure,  on  simple  allegations  which  can  be 
made  without  consideration  or  any  sense  of  responsibility,  and 
we  think  it  rests  on  sound  reason  and  is  a  fair  deduction  from 
the  authoritative  cases  that  the  petition  for  removal  by  reason 
of  fraudulent  joinder  should  be  duly  verified.  Louisville  and 
Xashville  R.  R,  v.  Wangelin,  132  N.  C,  599 ;  Welch  v.  Cin.,  etc., 
R.  R,,  177  Fed.,  760 ;  Kelly  v,  Chicago,  etc,  R,  R,,  122  Fed., 
286;  Ross  v.  The  Erie  R.  R,,  120  Fed.,  703;  Umon  Terminal  v. 
Chicago,  119  Fed.,  209.  In  Wangelin's  case,  supra,  the  affidavit 
of  the  vice  president  of  the  road  as  to  the  truth  of  the  facts  con- 
tained therein  accompanied  the  petition  of  removal.  In  Ross's 
case  it  appears  that  the  petition  was  duly  and  properly  verified 
by  defendant  company.  This  is  certainly  the  prevalent  custom, 
and  should  always  be  required.  There  is  no  error,  and  the  judg- 
ment directing  removal  of  the  cause  is 
Afiirmed. 


AARON  T.  PENX  v.  STANDARD  LIFE  AND  ACCIDENTAL 

INSURANCE  COMPANY. 

(Filed  23  December.  1911.) 

1.  Insurance — Policy  Contracts — Meaning   Plain — Ambiguity — Inter- 

pretation. 

When  the  terms  of  a  policy  of  Insurance  are  expressed  in  lan- 
guage free  from  ambiguity  or  doubt  as  to  their  meanings  there  is 
nothing  left  to  construction  and  the  policy  will  be  enforced  against 
the  insured,  in  accordance  with  its  plain  meaning  and  intent,  as 
it  is  written,  unless  fraud  or  public  policy  should  intervene. 

2.  Insurance — Accident — Policy  Contracts — Independent  and  Direct 

Cause — '•Proximate  Cause" — Interpretation  of  Contracts. 

When  under  the  express  terms  of  a  policy  of  insurance  the  in- 
surer is  only  liable  when  an  injury  results  from  accidental  means 
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"directly  and  Independently  of  all  other  causes/*  the  rule  of  proxi- 
mate cause,  as  applied  to  actions  of  negligence,  will  not  apply,  and 
the  plaintiff,  in  his  action  on  the  policy,  cannot  recover,  under  the 
contract,  if  some  other  cause  than  the  policy  specifies  is  also  and 
independently  instrumental  in  producing  the  injury  complained  of. 

3.  Same — Instructions. 

In  an  action  uix)n  an  accident  insurance  policy  for  the  loss  of 
an  eye,  the  policy  provided  that  the  insurance  should  only  be 
**against  bodily  injuries  effected,  directly  and  Independently  of  all 
other  causes,  through  external,  accidental,  and  violent  means." 
There  was  evidence  tending  to  show  the  loss  of  the  eye  was 
through  an  accident  to  plaintiff  in  falling  from  a  train,  and,  also, 
that  the  plaintiff,  at  the  time  of  the  alleged  injury,  had  a  cataract 
on  that  eye  which  would  have  resulted  eventually  in  destroying 
it.  A  charge  held  correct,  that  If  the  jury  find  that  the'  plaintiff 
fell  from  the  car  and  was  thereby  Injured,  and  that  this  injury 
was  soon  thereafter  followed  by  loss  of  sight,  and  that  the  condi- 
tion of  the  plaintiff's  eye  at  that  time  was  such  that,  independent 
of  the  injury,  he  would  have  ultimately  lost  his  sight,  which 
falling  from  the  car  merely  hastened,  he  could  not  recover. 

Appeal  by  plaintiff  from  W,  J.  Adams,  J.,  at  March  Term, 
1911,  of  Rockingham. 

The  facts  are "  sufficiently  stated  in  the  opinion  of  the  Court 
by  Walker,  J, 

Morehead  &  Morehead  and  Sapp  &  WilKams  for  plairdiff. 
G,  S.  Bradshaw  and  T,  H,  Calvert  for  defendant. 

Walker,  J.  The  defendant  issued  to  the  plaintiff  an  accident 
policy  which  insured  him  against  "the  irrecoverable  and  entire 
loss  of  one  eye,"  in  the  sum  of  $2,500,  with  the  proviso  that 
the  insurance  should  only  be  "against  bodily  injuries  effected, 
directly  and  independently  of  all  other  causes,  through  external, 
accidental,  and  violent  means." 

Plaintiff  alleged  that  he  fell  from  a  train  and  was  so  injured 
that  he  lost  the  sight  of  one  eye.  There  was  evidence  tending 
to  cast  some  suspicion  on  his  statement  that  he  had  accidentally 
fallen,  but,  in  the  view  we  take  of  the  case,  it  is  not  necessary 
to  further  refer  to  it  or  make  any  comment  upon  it.  There  was 
also  evidence  tending  to  show  that  at  the  time  of  the  fall  he  had 
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a  cataract  on  the  eye  that  he  alleges  was  injured,  which  would 
have  resulted  eventually  in  destroying  it,  and  the  plaintiff  intro- 
duced evidence  to  the  contrary. 

The  case  turns  upon  the  construction  of  the  language  in  the 
policy  which  we  have  quoted,  and  with  reference  to  it  and  the 
evidence  as  to  the  cataract,  the  court  charged  the  jury  as  fol- 
lows: 

"The  court  charges  you  that  if  you  find  that  the  plaintiff  fell 
from  the  car  and  was  thereby  injured,  and  that  this  injury  was 
soon  thereafter  followed  by  a  loss  of  sight,  and  you  further  find 
that  the  condition  of  the  plaintiff's  eye  at  that  time  was  such 
that,  independent  of  that  injury,  he  would  ultimately  have  lost 
his  sight,  and  that  this  injury,  falling  from  the  car,  merely 
hastened  the  loss  of  his  sight,  in  that  event  you  will  not  find 
that  the  injury  was  caused  directly  and  independently  of  all 
other  causes  through  external,  accidental,  and  violent  means; 
but  if  you  find  from  the  evidence,  and  by  the  greater  weight  of 
it,  that  the  plaintiff  has  suffered  the  entire  loss  of  sight  of  his 
eye ;  that  the  loss  of  his  sight  is  irrecoverable ;  that  the  loss  was 
caused  directly  and  independently  of  all  other  causes,  through 
external,  accidental,  and  violent  means,  your  answer  to  the 
second  issue  will  be  *Yes.'  If  you  do  not  so  find,  your  answer 
will  be  ^No.' '' 

The  plaintiff  excepted  to  this  instruction.  There  was  a  ver- 
dict for  the  defendant,  and  judgment  having  been  entered 
thereon,  the  plaintiff  appealed. 

If  the  instruction  was  a  correct  one,  and  we  think  it  was,  the 
rule  for  a  new  trial  was  properly  discharged.  When  the  terms 
of  a  policy  are  free  from  uncertainty  or  ambiguity,  they  "should 
be  understood  in  their  plain,  ordinary,  and  popular  sense,"  and 
it  is  only  when  "any  provision,  condition,  or  exception"  is 
^^uncertain  or  ambiguous  in  its  meaning  or  is  capable  of  two 
constructions"  that  it  "should  receive  that  construction  which 
is  most  favorable  to  the  insured."  1  Cyc,  pp.  243,  244;  May 
on  Insurance,  sec.  172.  As  long  as  parties  who  are  capable  of 
80  doing  shall  be  permitted  to  make  their  own  contracts,  it  is 
the  plain  duty  of  the  court  to  enforce  them  as  they  are  written, 
unless  fraud  or  public  policy  shall  intervene.    Binder  v.  Acci- 
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dent  Association,  127  Iowa,  25  (35).  While  the  rule  is  thor- 
oughly settled  that  policies  of  this  and  like  character  are  to  be 
construed  liberally,  and  that  ambiguous  provisions,  or  those 
capable  of  two  constructions,  should  be  construed  favorably  to 
the  insured  and  most  strongly  against  the  insurer,  plain,  explicit 
language  cannot  be  disregarded,  nor  an  interpretation  given  the 
policy  at  variance  with  the  clearly  disclosed  intent  of  the  par- 
ties. Taking  the  policy  in  the  case  at  bar  by  its  four  corners, 
it  will  admit  of  but  one  construction.  White  v.  S.  L.  and  Acci- 
dent Insurance  Co,,  95  Minn.,  77.  In  Carr  v,  P,  M.  Life  In- 
surance Co.,  100  Mo.  App.,  602,  the  Court  said  that  the  question 
of  proximate  and  immediate  cause  is  not  raised  imder  the  con- 
ditions of  a  policy  which  in  terms  excludes  disease  or  bodily 
infirmity,  and  which  could  have  no  more  force  than  the  general 
provision,  "independent  of  all  other  causes.'^  See,  also,  C.  T. 
Mut,  Association  v,  Fulton,  79  Fed.  Rep.,  423.  If  the  jury  had 
found  that  the  injury  was  caused  by  the  sum  of  two  causes,  that 
is,  that  the  accident  and  the  preexisting  cataract  and  diseased 
condition  of  the  eye  were  together  responsible  for  the  subse- 
quent blindness,  the  plaintiff  could  not  have  recovered,  as  the 
injury  must  have  resulted  from  the  accident,  "independent  of 
all  other  causes." 

In  White  v.  S.  L,  and  Accident  Insurance  Co,,  95  Minn.,  77, 
the  policy,  in  terms,  had  reference  to  injuries  or  death  resulting 
"solely  from  such  injuries  as  the  proximate  cause  thereof,"  and 
provided  that  the  insurance  did  not  cover  accident  or  death 
"resulting  wholly,  or  partly,  directly  or  indirectly,  from  bodily 
or  mental  infirmity,  or  disorder,  or  disease  in  any  form."  In 
that  case,  the  Court  said:  "Similar  policies  have  been  before 
both  the  State  and  Federal  courts,  and  the  consensus  of  judicial 
opinion  is  that,  subject  to  the  exceptions  contained  in  the  policy, 
if  the  injury  be  the  proximate  cause  of  death,  the  company  is 
liable,  but  if  an  injury  and  an  existing  bodily  disease  or  in- 
firmity concur  and  cooperate  to  that  end,  no  liability  exists. 
If,  however,  the  injury  be  the  cause  of  the  infirmity  or  dis- 
ease— if  the  disease  results  and  springs  from  the  injury — the 
company  is  liable,  though  both  cooperate  in  causing  death.  The 
distinction  made  in  this  particular  is  found  in  that  class  of 
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cases  where  the  infirmity  or  disease  existed  in  the  insured  at  the 
time  of  the  injury^  and^  on  the  other  hand^  that  class  of  cases 
where  the  disease  was  caused  and  brought  about  by  the  injury. 
And  even  in  cases  where  the  insured  is  afflicted  at  the  time  of 
the  accident  with  some  bodily  disease,  if  the  accidental  injury 
be  of  such  a  nature  as  to  cause  death  solely  and  independently 
of  the  disease,  liability  exists.  The  rule  of  proximate  cause,  as 
applied  to  actions  of  negligence,  cannot  be  applied  in  its  full 
scope  to  contracts  of  this  nature.'^  See,  also,  M.  C.  Co.  v.  Glass, 
29  Texas  Civ.  App.,  159. 

Ward  V.  ^tna  Life  Insurance  Co,,  85  Neb.,  471,  was  an 
action  on  a  policy  which  permitted  recovery  only  when  the  in- 
jury or  death  resulted  from  accidental  means  "independently 
of  all  other  causes,"  and  the  Court  said:  "Plaintiff  was  not 
entitled  to  recover  if  death  was  caused  by  the  sum  of  these  two 
causes." 

We  may  thus  summarize  another  case : 

"It  is  conceded  that  the  disease  of  appendicitis,  with  its  con- 
sequences and  complications,  caused  the  death  of  the  insured, 
but  the  real  question  of  fact  lies  further  back,  and  is,  whether 
the  fall  against  the  dashboard,  acting  independently  of  any 
other  cause,  produced  this  disease.  If  the  insured  recovered 
from  his  former  attacks  of  this  disease,  so  that  it  no  longer 
existed  in  his  body,  and  there  was  only  a  susceptibility  to  have 
it  in  case  a  proper  exciting  cause  should  arise,  and  in  this  case 
the  fall  against  the  dashboard  proved  to  be  such  exciting  cause, 
the  case  would  be  one  for  recovery  under  the  policy;  but  if  be- 
cause of  the  former  attacks  there  was  not  merely  a  suscepti- 
bility to  a  further  attack,  but  the  actual  disease  itself  existed, 
liable  to  be  rendered  active  and  virulent  by  an  injury  such  as 
that  suffered  by  the  insured,  in  that  event  the  active  disease 
which  resulted  in  death  would  not  be  regarded  as  the  result  of 
the  fall  alone,  but  as  the  joint  result  of  the  fall  and  the  latent 
disease,  and  hence  there  could  be  no  recovery  under  the  policy." 
N,  A.  CastuUty  Co.  v.  Shields,  155  Fed.  Eep.,  54. 

In  still  another  important  case  a  similar  ruling  was  made: 
"If  Shyrock  suffered  an  accident  and  his  death  was  caused  by 
that  alone,  the  association  agreed  by  its  certificate  to  pay  the 
158—3 
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promised  indemnity.  But  if  he  was  affected  with  a  disease  or 
bodily  infirmity  which  caused  his  death,  the  association  was  not 
liable  under  this  certificate,  whether  he  also  suffered  an  accident 
or  not.  If  he  sustained  an  accident,  but  at  the  time  it  occurred 
he  was  suffering  from  a  preexisting  disease  or  bodily  infirmity, 
and  if  the  accident  would  not  have  caused  his  death  if  he  had 
not  been  affected  with  the  disease  or  infirmity,  but  he  died  be-' 
cause  the  accident  aggravated  the  effects  of  the  disease,  or  the 
disease  aggravated  the  effects  of  the  accident,  the  .express  con- 
tract was  that  the  association  should  not  be  liable  for  the  amount 
of  this  insurance.  The  death  in  such  case  would  not  be  the 
result  of  the  accident  alone,  but  it  would  be  caused  partly  by 
the  disease  and  partly  by  the  accident,  and  the  contract  ex- 
empted the  association  from  liability  therefor."  X,  M.  Acci- 
dent Association  v.  Shyroch,  73  Fed.  Rep.,  774.  The  policy  in 
that  case  contained  a  clause  similar  to  the  one  we  have  quoted 
from  the  policy  upon  which  this  suit  was  brought. 

In  Binder  v.  Accident  Association,  supra,  the  policy  provided 
that  it  must  appear  that  the  death  or  disability  was  "purely 
accidental  and  the  direct  result  of  an  accident,  and  that  the  acci- 
dent was  the  sole  and  only  cause  of  the  said  member's  death  or 
disability."  The  Court  said :  "If  it  be  true,  as  the  jury  might 
have  found  under  the  evidence,  that  the  diseased  condition  of 
the  arteries  aggravated  the  effect  of  the  accident,  if  there  was 
one,  and  contributed  to  the  disability  occasioned  thereby,  then, 
under  the  express  terms  of  the  contract,  there  was  no  liability 
on  the  part  of  the  association."  If  two  causes,  disease  and  acci- 
dent, coexist  and  concur,  though  unequally,  in  causing  a  loss, 
it  could  not  well  be  said  that  either  the  one  or  the  other  of 
them  was  the  sole  and  independent  cause.  This,  of  course, 
would  not  be  so  if  the  accident  itself  was  the  cause  of  the 
disease.  Freeman  v.  M,  Accident  Association,  156  Mass.,  351, 
17  L.  R.  A.,  73,  was  an  action  on  a  policy  containing  a  pro- 
vision similar  to  the  one  in  the  policy  upon  which  this  suit 
was  brought.  Speaking  to  the  question  now  under  discussion, 
the  Court  said :  "The  question  as  to  whether  peritonitis,  if  that 
caused  his  death,  is  to  be  deemed  a  disease  within  the  meaning 
of  this  policy,  so  far  as  to  prevent  a  recovery,  depends  upon  the 
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question  whether  or  not,  before  the  time  of  the  fall,  and  at  the 
time  of  the  fall,  he  had  then  the  disease — was  then  suffering 
with  the  disease.  If  he  was,  then,  in  the  sense  of  the  policy, 
although  the  disease  was  aggravated  and  made  fatal  by  the  fall, 
he  cannot  recover."  See  C  T.  Accident  Association  v,  Fulton, 
79  Fed.  Rep.,  423. 

There  is  some  conflict  in  the  authorities,  but  we  believe  that 
those  best  considered  hold  with  the  courts  whose  decisions  we 
have  cited. 

The  charge  of  the  court  placed  the  vital  issue  fairly  and 
squarely  before  the  jury  and  they  have  found  the  facts  against 
the  plaintiff,  which  means  that  he  had  a  cataract  at  the  time  he 
fell,  if  he  did  fall,  and  that  it  united  actively  and  efficiently 
with  the  fall  in  producing  the  unfortunate  result. 

In  some  cases,  where  the  words  "proximate  cause"  have  been 
used  in  the  policy  to  describe  the  causal  connection  between  the 
accident  and  the  resultant  injury,  some  courts  have  held  that  the 
words  thus  employed  to  express  the  nature  of  the  risk  should 
be  construed  according  to  their  common  and  accepted  meaning, 
as  adopted  and  approved  in  law  under  like  conditions  and  cir- 
cumstances, and  as  thus  interpreted  they  refer  to  the  efficient 
cause  from  which  the  injury  results,  whether  such  cause  pro- 
duces the  injury  directly  or  through  the  medium  of  an  inter- 
vening cause  or  agency,  which  it  sets  in  motion,  and  which  are 
then  united  by  close  causal  relation  to  each  other ;  and  this  rule 
was  applied  to  a  case  in  which  it  appeared  that  the  insured  sus- 
tained an  accidental  fall  which  caused  an  abrasion  of  the  skin 
of  his  leg,  with  the  result  that  blood  poisoning  set  in  and  death 
ensued,  and  it  was  very  correctly  held  that  the  evidence  should 
be  submitted  to  the  jury  to  find  whether  the  death  resulted  proxi- 
mately and  solely  from  the  fall.  And  some,  at  least,  of  the  cases 
cited  by  appellant's  counsel  may  be  harmonized  with  our  de- 
cision in  this  case  by  adverting  to  the  distinction  pointed  out  in 
those  cases.  Cari/  v,  P,  A,  Insurance  Co.,  127  Wis.,  67  (7  Am. 
and  Eng.  Anno.  Cases),  484.  No  such  words  are  to  be  found  in 
this  policy.  The  case  we  have  just  put  was  somewhat  like  the 
one  cited  by  us  from  the  Massachusetts  Court,  and  in  the  latter 
case  it  was  held  that  where  the  accident  itself  causes  the  disease 
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which  then  unites  with  it  in  producing  the  injury,  the  insurer 
is  liable,  but  not  where  the  disease  preexisted  and  contributed 
proximately  to  the  injury.  If  this  distinction  is  kept  clearly  in 
view,  many  of  the  authorities,  which  apparently  conflict,  may 
be  reconciled.  In  our  case  there  is  no  question  of  proximate 
cause.  The  parties  have  solemnly  contracted,  the  plaintiff  to  be 
protected  and  the  defendant  to  insure  him  against  loss,  under 
well-defined  conditions,  and  the  contract  must  be  construed, 
being  unambiguous,  as  it  is  written,  under  the  maxim  of  the 
law  which  prohibits  us  to  make  a  contract  for  the  parties,  but 
allows  us  only  to  construe  .the  contract  which  they  have  made 
(in  haec  federa  non  veni). 

The  other  exceptions  dp  not  suggest  to  us  any  reversible  error, 
A  careful  consideration  of  this  case  discloses  nothing  that  should 
induce  us  to  reverse  the  judgment. 

No  error. 


D.  E.  WILLIAMS  et  al.,  School  Committee,  v.  D.  B.  BRADFORD. 

(Filed  23  December,  1911.) 


1.  Legislative    Powers — School    Districts — Bond    Issues — Interpreta- 

tion of  Statutes — Constitutional  Law. 

In  interpreting  a  statute  with  reference  to  its  constitutionality, 
all  doubts  should  be  resolved  in  favor  of  its  validity,  and  the 
courts  will  assume  that  the  Legislature  acted  with  integrity  and 
with  an  honest  purpose  to  observe  the  restrictions  and  limitations 
imposed  by  the  Constitution. 

2.  Same — Racial    Discrimination — Unconstitutional    Act — Rights    of 

Purchaser. 

An  act  of  the  Legislature  which  provides  for  the  erection  of  a 
schoolhouse  In  a  certain  school  district  from  the  proceeds  of  a 
bond  issue  to  be  voted  upon  therein,  "for  the  whites'*  in  that 
district,  violates  the  plain  mandate  of  the  Constitution,  Art.  IX, 
sec.  2,  that  "there  shall  be  no  discrimination  in  favor  of,  or  to 
the  prejudice  of,  either  race,"  leaving  nothing  for  interpretation, 
and  a  purchaser  of  these  bonds,  though  issued  according  to  all 
other  legal  requirements,  may  refuse  to  accept  them  on  the 
ground  of  their  being  Invalid.  Loxrern  v.  School  Trusfeen,  140 
N.  C,  30;  Bmitz  v.  School  Trustees,  154  N.  C,  379,  where  dis- 
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cretiou  was 'conferred  upon  the  local  board  of  administration  to 
apportion  the  funds  raised  by  the  sale  of  the  bonds  without 
racial  discrimination,  cited  and  distinguished. 

Brown,  J.,  dissenting. 

Appeat.  from  Cline,  J.,  at  Fall  Term,  1911,  of  Camden. 

This  case  was  heard  in  the  court  below  upon  the  following 
case  agreed : 

Chapter  345,  Private  Laws  of  1911,  provides  for  the  submit- 
ting to  a  vote  of  the  people  of  the  district  the  question  of  addi- 
tional school  tax,  and  the  borrowing  a  sufficient  amount  to  erect 
a  building,  not  to  exceed  $5,000,  "for  the  whites  in  the  School 
District  No.  19."  The  patrons  of  School  District  No.  19,  as 
set  out  in  said  chapter,  applied  to  the  Board  of  County  Commis- 
sioners of  Camden  County  asking  for  an  additional  tax,  as  pro- 
vided in  said  chapter,  for  the  purpose  of  erecting  a  school  build- 
ing for  the  whites  in  said  district.  There  was  an  election  held 
and  all  requirements  provided  for  in  chapter  345  were  carried 
out  and  complied  with  in  every  respect,  and  the  majority  of  the 
qualified  voters  of  said  district  voted  for  the  additional  school 
tax.  The  school  committee  contracted  to  erect  a  building  to  cost 
about  $10,000,  $5,000  of  which  was  given  by  public  subscription, 
and  the  committee  issued  bonds  to  the  amount  of  $5,000  and 
advertised  them  for  sale.  The  defendant,  D.  B.  Bradford,  was 
the  highest  bidder,  at  $1.01  and  agreed  to  take  the  bonds  at  that 
price,  but  now  refuses  to  accept  them  and  pay  the  money  for 
them,  upon  the  ground  that  the  committee  had  no  right  to  issue 
them,  for  the  reason  that  the  act  is  unconstitutional  and  the 
bonds  are  not  valid.  Chapter  345  is  made  a  part  of  this  state- 
ment of  the  case.  The  above  facts  are  submitted  to  the  court 
for  its  opinion  and  judgment. 

The  court  held  the  bonds  to  be  invalid  and  that  the  defendant, 
therefore,  is  not  required  to  accept  them.  Judgment  was  accord- 
ingly entered,  and  the  plaintiffs  excepted  and  appealed. 

E.  F.  Aydlett  for  'plaintiff. 

J.  C.  B.  Ehringhaus  for  defenda/nt. 

Walker,  J.,  after  stating  the  facts :  This  case  presents  but  a 
single  question  and  one  which  we  think,  in  view  of  recent  decis- 
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ions  of  this  Court,  is  not  difficult  of  solution.  Our  Constitution, 
Art.  IX,  sec.  2,  provides  as  follows:  "The  Greneral  Assembly, 
at  its  first  session  under  this  Constitution,  shall  provide  by  taxa- 
tion and  otherwise  for  a  general  and  uniform  system  of  public 
schools,  wherein  tuition  shall  be  free  of  charge  to  all  the  children 
of  the  State  between  the  ages  of  six  and  twenty-one  years.  And 
the  children  of  the  white  race  and  the  children  of  the  colored 
race  shall  be  taught  in  separate  public  schools;  but  there  shall 
be  no  discrimination  in  favor  of,,  or  to  the  prejudice  of,  either 
race."  There  is  nothing  in  the  act  to  indicate  that  any  discre- 
tion whatever  is  left  with  the  local  board  of  administration  as 
to  the  apportionment  of  the  fund  which  will  be  raised  by  a  sale 
of  the  bonds  among  the  two  races  without  discrimination,  as  was 
the  case  in  Lowery  v.  School  Trustees,  140  N.  C,  39,  and  Bomtz 
V.  School  Trustees,  154  N.  C,  379.  The  provision  of  the  act  in 
regard  to  the  application  of  the  fund  to  be  raised  by  taxation 
requires  that  it  shall  be  applied  to  the  erection  of  a  school  build- 
ing for  the  white  people,  and  is  as  mandatory  in  this  respect  as 
it  could  have  been  expressed. 

Every  presumption  is  to  be  indulged  in  favor  of  the  validity 
of  a  statute,  and  all  doubts  should  be  resolved  in  support  of  it. 
We  must  always  assume,  when  passing  upon  the  constitutionality 
of  a  statute,  that  the  Legislature  acted  with  integrity  and  with 
an  honest  purpose  to  observe  the  restrictions  and  limitations 
imposed  by  law.  2  Lewis's  Suth.  Stat.  Constr.  (2  Ed.),  sec.  82. 
It  is  also  true  that  where  a  duty  is  imposed  or  a  power  conferred 
upon  a  public  agency,  the  necessary  implication  is  that  the  duty 
should  be  performed  and  the  power  exercised  in  the  manner  pre- 
scribed in  the  Constitution.  With  every  disposition  to  uphold 
this  act,  and  inclining  most  favorably  to  every  reasonable  con- 
struction of  it  which  would  execute  the  legislative  will  and  at 
the  same  time  conform  to  the  mandate  of  the  Constitution,  we 
are  unable  to  sustain  it,  but  must  declare  it  to  be  void,  as  being 
in  direct  conflict  with  the  plain  requirements  of  the  fundamental 
law. 

The  act  provides  for  only  one  thing,  the  levying  of  a  tax  for 
the  purpose  of  erecting  a  school  building  "for  the  whites,"  and 
only  for  that  purpose.    The  other  provisions  of  the  act  relate  to 
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the  machinery  for  levying  and  collecting  the  tax,  hut  the  pro- 
ceeds of  such  tax,  when  collected,  are  to  be  applied  entirely  to 
the  purpose  thus  clearly  indicated,  and  to  no  other.  There  is 
no  room  whatever  for  the  exercise  of  any  judgment  or  discre- 
tion by  the  local  authorities  themselves  in  the  application  or 
appropriation  of  the  tax  fund,  according  to  the  mandate  of  the 
Constitution,  that  is,  without  racial  discrimination.  In  this 
respect,  our  case  differs  essentially  from  Lowery  v.  School 
Trustees  and  Boniiz  ^?.  School  Trustees,  already  cited.  In  each 
of  these  cases  there  were  expressions  in  the  statute  which  this 
Court  construed  to  mean  that  it  was  not  the  purpose  to  tax  the 
people  of  the  school  district  for  the  exclusive  benefit  of  the  one 
race  or  the  other,  and  that  while  language  was  used  which,  if 
considered  by  itself,  might  lead  to  the  conclusion  that  only  one 
of  the  races  was  intended  to  receive  the  full  and  exclusive  bene- 
fit of  the  tax,  it  was  explained  and  its  meaning  so  enlarged  by 
other  parts  of  the  act  as  to  avoid  any  discrimination  between  the 
races,  and  that,  by  a  fair  and  reasonable  construction  of  the 
whole  act,  reading  and  interpreting  each  provision  with  proper 
reference  to  the  context,  the  true  intent  of  the  Legislature  to 
apportion  the  fund  between  the  two  races  fairly  and  reasonably 
and  in  accordance  with  the  constitutional  requirement,  was  made 
apparent. 

When  we  bring  this  act  to  the  test  of  our  decision  in  Boniiz 
r.  School  Trustees,  154  N.  C,  375,  we  can  have  no  reasonable 
doubt  as  to  its  invalidity.  Justice  Hoke  thus  speaks  for  the  entire 
Court  in  that  case:  "The  Constitution  of  this  State,  Art.  IX, 
sec.  2,  in  providing  for  a  ^uniform  system  of  public  schools 
wherein  tuition  shall  be  free  of  charge  to  all  the  children  of  the 
State  between  the  ages  of  six  and  twenty-one  years,'  contains 
the  requirement,  'That  the  children  of  the  white  race  and  the 
children  of  the  colored  race  shall  be  taught  in  separate  schools,^ 
and  further,  T)ut  there  shall  be  no  discrimination  in  favor  of 
or  to  the  prejudice  of  either  race.'  In  numerous  and  well-con~ 
sidered  decisions  this  Court  has  held  that  these  provisions  of 
our  Constitution,  in  regard  to  the  two  races,  are  mandatory, 
and  may  be  disregarded  neither  by  Legislature  nor  by  officials 
charged  with  the  duty  of  administering  a  given  law.    Smith  v. 
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School  Trustees,  141  N.  C,  pp.  143-159;  Lowery  v.  School 
Trustees,  140  N.  C,  33 ;  Puitt  v.  Commissioners,  94  N.  C,  709 ; 
Riggsbee  v.  Durham,  94  N.  C,  800.  If,  therefore,  the  act  in 
question  here,  in  designating  a  certain  boundary  as  a  ^school 
district  for  the  white  race,'  can  only  be  construed  as  requiring 
that  the  funds  to  be  raised  under  its  provisions  should  be  applied 
exclusively  to  the  white  schools  within  such  boundary  and  the 
additional  facilities  afforded  only  enjoyed  by  the  white  children 
attending  such  schools,  it  would  be  clearly  unconstitutional." 

The  statute  we  now  have  under  consideration  manifestly  falls 
under  the  condemnation  of  the  law,  as  stated  in  that  case,  and, 
therefore,  we  are  of  the  opinion  that  it  is  void,  and  so  are  the 
bonds  which  have  been  issued  and  sold  under  the  supposed 
authority  therein  conferred. 

This  decision  has  nothing  to  do  with  the  requirements  of  the 
Constitution  that  the  two  races  shall  be  taught  in  separate 
schools.  We  will  maintain  that  provision  inviolate  and  in  its 
full  integrity.  It  is  not  a  question  in  this  case  whether  there 
shall  be  such  a  separation,  but  whether  the  Constitution  shall  be 
obeyed  when  it  commands  that  there  shall  be  no  (Rscrimination. 

There  was  no  error  in  the  ruling  of  the  court  below,  and  we 
must  affirm  its  judgment. 

Affirmed. 

Bbown,  J.,  dissenting :  The  question  presented  by  this  appeal 
is  the  validity  of  the  bonds  issued  under  chapter  345,  Private 
Laws  of  1911.  This  act  of  the  General  Assembly  provides  for 
the  levying  of  an  annual  tax  for  the  purpose  of  building  a  school 
building  for  the  whites,  and  authorizes  borrowing  the  money 
necessary  to  construct  such  building  and  directs  that  the  special 
annual  tax  be  applied  to  the  payment  of  such  debt.  It  is  very 
important  to  bear  in  mind  that  there  is  no  tax  levied  or  debt 
authorized  to  be  contracted  for  the  maintenance  of  any  schools, 
white  or  colored. 

Nor  does  the  act  provide  for  the  building  of  a  colored  school- 
house,  for  none  is  needed.  So  far  as  the  record  shows,  the 
colored  race  is  already  provided  with  a  suitable  and  sufficient 
school  building,  but  the  whites  are  not. 
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This  point  has  never  before  been  decided  in  this  State,  and 
I  think  the  Court  has  misapplied  the  former  decisions  of  this 
Court.  If  the  act  provided  for  the  levying  of  a  special  tax  for 
the  sole  maintenance  and  support  of  the  white  schools  to  the 
exclusion  of  the  colored,  then  I  should  say  it  discriminated 
against  the  colored  race,  and  would  be  a  violation  of  Art.  IX, 
sec.  2,  of  our  State  Constitution. 

This  section  reads  as  follows :  '^he  Greneral  Assembly,  at  its 
first  session  under  this  Constitution,  shall  provide  by  taxation 
and  otherwise  for  a  general  and  uniform  system  of  public 
schools,  wherein  tuition  shall  be  free  of  charge  to  all  the  chil- 
dren of  the  State  between  the  ages  of  six  and  twenty-one  years. 
And  the  children  of  the  white  race  and  the  children  of  the 
colored  race  shall  be  taught  in  separate  public  schools ;  but  there 
shall  be  no  discrimination  in  favor  of  or  to  the  prejudice  of 
either  race.''  We  find  in  this  section  the  peremptory  mandate 
of  the  Constitution  that  the  children  of  the  white  race  and  the 
children  of  the  colored  race  shall  be  taught  in  separate  public 
schools. 

How  is  this  to  be  accomplished  unless  separate  school  build- 
ings can  be  provided  necessary  for  the  accommodation  of  each 
race? 

When  the  (Jeneral  Assembly  is  commanded  to  see  to  it  that 
the  two  races  are  taught  in  separate  public  schools,  it  is  cer- 
tainly invested  by  necessary  implication  with  the  power  to  give 
eflFect  to  that  command  by  providing  for  the  erection  of  suitable 
buildings  for  each  race. 

It  is  not  obliged  to  provide  for  buildings  for  each  race  at  the 
same  time  and  in  the  same  enactment.  It  may  provide  for  a 
building  at  one  session  for  the  white  race  and  at  its  next  session 
for  the  colored  race,  or  the  latter  may  be  already  provided  for. 

Certainly  there  is  no  discrimination  apparent  in  the  act,  be- 
cause a  white  school  building  is  a  constitutional  necessity  in 
which  the  colored  race  can  have  no  share  or  interest. 

It  surely  cannot  be  contended  that  every  time  a  white  school- 
house  is  built  a  colored  schoolhouse  must  also  be  erected,  regard- 
less of  the  needs  of  the  two  races.  We  have  repeatedly  affirmed 
the  doctrine  that  "Courts  will  not  adjudge  an  act  of  the  Legis- 
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lature  invalid  unless  its  violation  of  the  Constitution  is  clear, 
complete,  and  unmistakable."  This  is  the  language  of  Mr.  Black 
quoted  with  approval  in  Bonitz  v.  School  Trustees,  154  N.  C, 
379. 

As  the  colored  race  in  South  Mills  Township,  Camden  County, 
to  which  this  act  applies,  is  doubtless  already  provided  with  a 
school  building  suitable  to  its  needs  (no  complaint  is  made  that 
they  are  not),  and  as  the  white  race  evidently  is  not  so  provided, 
I  think  it  was  the  duty  of  the  General  Assembly  to  provide  for 
the  erection  of  a  suitable  building.  That  is  all  that  this  legis- 
lation undertakes  to  do,  and  there  is  nothing  discriminatory  on 
its  face.  The  fact  that  the  Legislature  did  not  provide  the  means 
in  the  same  enactment  for  the  erection  at  same  time  of  a  colored 
school  building  should  be  conclusive  that  none  is  needed  for  that 
race. 


L.  C.  CAMPBELL  v.  JOHN  G.  FARLEY  ET  al. 
(Filed  23  December,  1911.) 

1.  Judicial  Sales — Courts — Death  of  Commissioner — Deeds  and  Con- 

veyances— Custodia  Legis — ly^otlon  In  Cause — Procedure. 

When  a  commissioner  appointed  by  the  court  to  sell  land  has 
done  so  In  accordance  with  the  order,  and  has  since  died  without 
making  a  deed  thereof  to  the  purchaser  at  the  sale  who  has  paid 
the  purchase  money,  the  lands  remain  in  custodia  legis,  and  the 
remedy  of  an  assignee  of  the  purchaser  in  possession  under  the 
sale  is  by  motion  in  the  original  cause  for  the  appointment  of  a 
commissioner  to  complete  the  transaction  by  making  a  proper 
deed. 

2.  Judicial   Sales — Order  as  to   Payment — Directory — Time   Not   of 

the  Essence — Irregularities. 

When  a  sale  of  lands  has  been  made  by  a  commissioner  ap- 
pointed i)y  the  court  under  an  order  that  the  purchaser  at  the 
sale  iiay  the  purchase  money  by  a  certain  time,  and  the  pur- 
chase money  has  either  been  paid  and  accepted  by  the  court  or 
the  proper  parties  in  Interest  at  a  different  or  later  date,  it  is 
immaterial  that  it  was  not  paid  ad  diem,  the  order  being  merely 
directory,  and  time  not  being  of  the  essence  of  the  contract,  but 
the  matter  being  within  the  discretion  and  control  of  the  court. 
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3.  Judicial  Sales — Courts — Confirmation — Nunc  Pro  Tunc. 

When  it  appears  that  j1  purchaser  at  a  judicial  sale  is  entitled, 
under  his  motion  in  the  cause,  to  have  another  commissioner 
appointed  to  make  him  a  deed,  which  had  not  been  done,  owing 
to  the  death  of  a  former  commissioner,  and  it  also  appears  that 
the  sale  has  not  been  confirmed  by  the  court,  the  confirmation 
naay  be  made  nunc  pro  tunc,  if  it  is  not  dispensed  with  by  an 
agreement  of  the  parties. 

Appeal  by  defendant  from  Cline,  J.,  at  Spring  Term,  1911, 
of  Graham. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
by  Mr,  Justice  Walker, 

Morph^w  &  Phillips  for  appellees. 

J.  S.  Adams  a/nd  James  H.  Merrimon  for  appellants. 

Walker,  J.  This  is  a  motiou  in  the  original  cause  by  the 
assignee  of  the  purchaser  at  a  judicial  sale  for  the  appoint- 
ment of  a  commissioner  to  complete  the  sale,  left  unfinished  by 
a  former  commissioner  who  has  died,  by  executing  a  deed  to 
the  purchaser.  Those  who  claim  under  the  sale  have  had  pos- 
session of  the  land  ever  since  it  was  made.  The  court  found  as 
facts  that  the  sale  was  made  by  the  commissioner  and  reported 
to  the  court,  and  that  the  purchase  price  had  been  paid.  A 
motion  in  this  cause  is  the  proper  remedy.  "There  is  no  pre- 
tense that  any  deed  has  been  executed  to  the  purchaser  of  the 
land,  sold  under  the  order  of  the  court,  by  an  authorized  servant 
of  the  court,  and  under  its  permission;  and  until  that  is  done 
the  land  continues  to  be  in  custodia  legis,  and  any  relief  which 
may  be  had  in  reference  to  it  or  the  purchase  money  must  be 
sought  in  the  original  proceeding."  Kemp  v.  Kemp,  85  N".  C, 
496.  This  doctrine  is  approved  in  Wilson  t\  Chichester,  107 
X.  C,  386.  See,  also,  Lord  v.  Beard,  79  IN".  C,  9 ;  Mauney  v. 
Pemberton,  75  N.  C,  221 ;  Long  v,  Jarrett,  94  1^.  C,  445.  It 
is  true  that  the  order  of  sale  provided  for  the  payment  of  the 
purchase  money,  either  the  whole  thereof  or  by  installments, 
at  a  certain  time,  but  this  was  not  mandatory;  it  was  merely 
directory,  as  time  was  not  of  the  essence  of  the  transaction,  and 
if  the  purchase  money  has  since  been  paid  and  the  court  or  the 
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plaintiff  has  accepted  it,  it  is  immaterial  that  it  was  liot  paid 
ad  diem,  and  this  is  so  as  to  any  other  irregularity,  not  affect- 
ing the  substance  or  prejudicial  to  the  rights  of  the  parties,  as 
is  the  case  here.  The  court  finds  that  the  purchaser,  E.  L. 
Cooper,  assigned  his  bid  to  W.  P.  Eose,  and  the  latter  assigned 
to  the  Union  Development  Company,  by  which  this  motion  is 
made.  It  is  also  found  as  a  fact  that  Earl  P.  Tatham,  to 
whom  Campbell  conveyed  his  interest  by  deed,  acquired  his 
interest  with  full  notice  of  the  appellee's  rights,  if  the  adverse 
possession  of  the  land  by  the  purchaser  and  those  claiming 
under  him  by  assignment  did  not  constitute  notice  in  law. 
Tanhcurd  v.  Tankard,  79  'S.  C,  54 ;  Edwards  v.  Thompson,  71 
N.  C,  177. 

There. does  not  seem  to  be  much  stress  laid  upon  the  point  as 
to  the  necessity  for  a  confirmation  of  the  sale  by  the  court  upon 
the  report  of  the  commissioner,  but  this  can  be  done  now  by 
the  court,  name  pro  tunc,  if  it  is  not  dispensed  with  by  agree- 
ment of  the  parties.  Joyner  v.  Futrell,  136  iN'.  C,  301.  A 
fair  construction  of  the  proceedings  of  the  court  and  the  facts 
in  the  case  as  found  or  admitted  leads  us  to  the  conclusion 
that  there  was  no  error  committed  by  his  Honor  in  deciding 
this  case. 

N'o  error. 


A.  E.  BROWN,  Treasvber,  School  Board  of  the  Town  of  Canton, 
V.  H.  W.  SPRAY.  Tbeasubeb  of  the  Town  and  Tax  Collector, 

ET  AL. 

(Filed  23  December,  1911.) 

1.  Statutes — Amendments — Interpretation — Construed  as  a  Wlioie. 

An  amendment  to  a  legislative  act  will  be  construed  with  the 
original  act  as  one  and  the  same  act,  in  its  application  to  an 
action  brought  subsequent  to  the  time  the  amendment  went  into 
effect. 

2.  Same — School  Trustees — Bond  Issues — ^Taxes — Special  Treasurer 

— Control  of  School  Affairs. 

Private  Laws  11K)7,  ch.  237,  authorized  the  town  of  Canton  to 
issue  bonds  for  various  purposes,  on  approval  of  the  voters  of  the 
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town;  among  them  being  the  erection  of  a  school  building,  also  a 
special  tax  levied  for  the  maintenance  of  the  school  to  be  col- 
lected by  the  tax  collector  and  paid  to  the  town  treasurer,  to  be 
kept  separate  and  apart  and  paid  out  under  the  order  of  the 
school  board.  A  finance  committee  was  established  by  the  act 
and  designated  by  name,  to  which  large  powers  of  supervision 
and  control  were  given  In  reference  to  contracts  entered  into  by 
the  governing  agencies  of  the  town,  the  disposition  of  the  pro- 
ceeds of  the  special-tax  bonds,  the  establishment  of  graded 
schools  and  the  purchase  of  sites  and  erection  of  buildings 
thereon,  etc.  This  act  was  amended  by  chapter  27,  Private  Laws 
1909,  which  In  effect  struck  out  all  the  provisions  giving  control 
to  the  finance  committee  of  matters  pertaining  to  education,  etc., 
and  authorized  the  board  of  school  trustees  to  select  their  own 
treasurer,  etc.,  "who  shall  have  charge  of  the  proceeds  to  be 
derived  from  the  sale  of  said  school  bonds  .  .  .  and  charge 
of  all  school  money  collected  under  the  provisions  of  this  act": 
Held,  (1)  the  entire  management,  guidance,  and  control  of  these 
school  matters,  financial  and  otherwise,  was  with  the  board  of 
school  trustees,  its  oflScers  and  agents;  (2)  taxes  levied  for  school- 
purposes  should  be  paid  by  the  tax  collector  direct  to  the  treas- 
urer selected  by  the  school  board,  and  the  contracts,  of  this  board 
and  the  disposition  of  the  school  funds  arising  from  the  sale  of 
the  bonds  or  otherwise  are  not  subject  to  the  supervision  or  con- 
trol of  the  finance  committee. 

3.  School   Trustees — Bond    Issue — Validity — Collateral    Matters. 

In  this  action,  the  validity  of  the  bond  Issue  not  being  ques- 
tioned, but  only  as  to  which  treasurer  the  proceeds  of  the  sale 
of  the  bonds  and  the  money  arising  from  the  tax  levy  should  be 
paid,  the  determination  of  the  court  is  not  affected  by  the  fact 
that  the  amendatory  act  authorizes  the  commissioners  to  Issue  a 
portion  of  the  bonds  at  a  higher  rate  of  interest  than  was  author- 
ized in  the  proposition  submitted  to  the  vote  of  the  citizens  of 
the  town,  especially  as  the  bonds  In  question  were  not  of  a  higher 
rate  than  thus  authorized. 

Appeal  from  Webh,  J,,  from  Haywood,  and  by  consent  heard 
and  determined  at  Bryson  City,  23  October,  1911. 

Civil  action  to  obtain  mandamus  directing  tax  collector,  etc., 
to  pay  moneys  realized  by  sale  of  bonds,  etc.,  collected  for  school 
purposes,  to  plaintiflF  as  treasurer  of  board  of  graded-school 
trustees. 

There  was  judgment  for  plaintiff,  and  defendant  excepted 
and  appealed. 
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W,  T.  Crawford  for  plaintiff. 

J.  Bat,  Smathers,  Smathers  &  Morgan  for  defendant, 

Hoke,  J.  By  statute,  Private  Laws  1907,  ch.  237,  the  (Jen- 
eral  Assembly  authorized  the  town  of  Canton,  Haywood  County, 
on  approval  of  voters  of  the  town,  to  issue  bonds  in  the  sum  of 
$65,000  for  water  supply,  sewerage,  electric  lights,  a  graded- 
school  building,  and  street  improvements,  and  to  lay  a  special 
tax  to  pay  accruing  interest,  etc.  By  section  11  of  the  act, 
the  town  is  constituted  the  "Canton  Graded-school  District  for 
White  and  Colored  Children,"  and  in  subsequent  sections  a 
school  board  is  created,  having  general  management  and  con- 
trol of  the  schools  therein ;  a  special  tax  is  levied  for  the  main- 
tenance of  the  school,  to  be  collected  by  the  tax  collector  and 
paid  to  the  town  treasurer,  to  be  kept  separate  and  apart,  etc., 
and  paid  out  imder  order  of  the  school  board,  etc.  Provision 
is  also  made  for  purchase  of  sites  and  erecting  suitable  build- 
ings, etc.,  for  school  purposes.  By  section  7  of  the  act  in  ques- 
tion a  finance  committee  is  established  and  designated  by  name, 
and  this  committee  is  given  large  powers  of  supervision  and 
control  in  reference  to  the  contracts  entered  into  by  the  govern- 
ing agencies  of  the  town,  the  disposition  of  the  proceeds  of  the 
special-tax  bonds,  etc.,  the  establishment  of  the  graded  schools 
and  purchase  of  sites  and  erection  of  buildings  therefor,  etc. 

By  a  subsequent  act.  Private  Laws  1909,  ch.  27,  this  former 
statute  was  amended,  and  in  reference  to  the  question  presented, 
the  last  statute  provides  as  follows: 

"Sec.  4.  That  section  7  of  said  chapter  237  be  and  the  same 
is  hereby  amended  by  striking  out  all  after  the  word  'act,'  in 
line  four,  down  to  and  including  the  word  'school,'  in  line  six, 
it  being  the  purpose  of  this  section  to  provide  that  said  finance 
committee  shall  have  no  control  or  authority  over  the  money 
to  be  issued  for  erecting  said  graded-school  buildings,  nor  shall 
said  finance  committee  have  any  control  or  authority  whatever 
over  said  graded  schools  or  any  taxes  levied  or  collected  for 
said  graded  schools  to  be  expended  in  their  behalf. 

"Sec.  5.  That  section  19  of  said  chapter  be  amended  by 
striking  out,  in  line  fourteen,  the  words  'subject  to  the  approval 
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of  the  finance  committee,  as  aforesaid.' "  (This  section  19 
being  the  section  of  the  former  act  referring  to  the  portions  of 
the  proceeds  from  sale  of  said. bonds  available  for  school  pur- 
poses.) 

"Sec.  6.  That  section  20  is  hereby  amended  by  striking  out, 
in  line  two,  the  words  'subject  to  the  approval  of  the  finance 
committee.' "  (Section  20,  requiring  approval  of  finance  com- 
mittee as  to  purchase  of  school  sites.) 

"Sec.  7.  That  the  said  board  of  graded-school  trustees  shall 
have  the  power  and  they  are  hereby  authorized  to  select  a  treas- 
urer of  said  board,  who  shall  have  charge  of  the  proceeds  to  be 
derived  from  the  sale  of  said  school  bonds  and  who  shall  also 
have  charge  of  all  school  money  collected  under  the  provisions 
of  this  act.  Said  treasurer  shall  be  elected  by  said  board  of 
school  trustees  and  shall  hold  his  ofiice  for  a  term  of  two  years, 
until  his  successor  is  elected  and  qualifies.  He  shall  receive 
as  compensation  for  his  services  the  same  commission  as  is 
paid  to  the  treasurer  of  the  town  of  Canton  for  his  services. 
He  shall  give  such  bond  for  the  faithful  performance  of  his 
services  as  said  board  may  determine,  and  shall  only  pay  out 
moneys  which  may  come  into  his  hands  upon  the  order  of  the 
board  of  trustees." 

It  is  familiar  doctrine  "that  an  original  act  and  an  amendment 
to  it  shall  be  considered  as  one  act,  and,  so  far  as  regards  a  cause 
of  action  after  the  amendment  is  adopted,  shall  be  construed 
as  if  it  had  read  from  the  beginning  as  it  does  with  the  amend- 
ment added  to  it  or  incorporated  in  it.  Black  on  Interpreta- 
tion of  Laws,  pp.  356,  357,  and  on  perusal  of  the  original  act 
and  the  amendment,  it  is  clear  that  the  Legislature  intended  to 
place  the  entire  management,  guidance,  and  control  of  these 
graded-school  matters,  financial  and  otherwise,  with  the  board 
of  school  trustees  and  its  ofiicers  and  agents;  that  the  taxes 
levied  for  school  purposes  shall  be  paid  direct  from  the  town 
tax  collector  to  the  treasurer  selected  by  the  school  board,  and 
that  the  contracts  of  this  board  and  the  disposition  of  the 
school  funds,  arising  from  the  sale  of  bonds  or  otherwise  are 
to  be  no  longer  subject  to  the  finance  committee. 


48  IN"  THE  SUPREME  COUET.  [158 

FowLEB  V.  Development  Co. 

The  application  of  $1,178.57,  the  portion  of  the  school  tax 
paid  by  the  Champion  Fiber  Company  for  1911,  to  the  general 
bonded  indebtedness  of  the  town,  was  without  warrant  of  law, 
and  the  judgment  very  properly  directs  that  this  same  shall  be 
paid  to  the  treasurer  of  the  school  board,  together  with  any 
and  all  other  sums  devoted  to  school  purposes.  By  the  terms 
of  the  statute  the  tax  was  levied  for  school  purposes  and  is  to 
be  kept  separate  and  applied  to  the  purposes  designated.  3 
Abbott  Municipal  Corporations,  sees.  1069-70-71. 

Our  conclusion  is  not  affected  because  the  amendatory  act  in 
the  first  section  authorizes  the  commissioners  to  issue  a  portion 
of  the  bonds  at  a  higher  rate  of  interest  than  was  specified,  when 
the  proposition  was  submitted  to  the  people.  We  do  not  see 
that  the  validity  of  these  bonds  is  in  any  way  presented,  and  if 
it  were  otherwise,  this  provision  for  the  enhancement  of  inter- 
est does  not  extend  to  the  portion  of  the  bonds  applicable  to 
school  purposes. 

The  judgment  of  the  court  will  be  so  modified  that  the  town 
tax  collector  shall  pay  the  taxes  levied  and  collected  for  school 
purposes  directly  to  the  treasurer  of  the  school  board,  and  with 
this  modification  the  judgment  of  his  Honor  is 

Affirmed. 


MARY  II.  FOWLER  et  al.  v.  THE  X:NI0N  DEVELOPMENT 

COMPANY. 

(Filed  23  December,  1911.) 

1.  Grants   of   Land — Countersignature — Deputy   Clerk — Invalidity. 

A  countersignature  by  the  chief  clerk  to  the  Secretary  of 
State  on  a  grant  for  lands  held  void  under  the  doctrine  of  Rich- 
ards V.  Lumber  Co.,  post,  54. 

2.  Same — Correction — Validity. 

When  the  countersignature  of  the  Secretary  of  State  correctly 
appears  on  a  grant  In  all  respects  regular  in  form,  the  validity 
of  the  grant  will  not  be  affected  because  a  void  attempted  counter- 
signature of  the  Secretary  appears  thereon  as  having  been  made 
by  the  chief  clerk  in  his  office. 
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3.  Grants  of  Land — Regular  in  Form — Countersignature — Seal — 
Entry — Presumptions. 

A  grant  of  land  under  the  great  seal  of  the  State,  regular  in 
substance  and  form,  had  thereon  the  following  countersignature 
by  the  Secretary  of  State :  "Secretary's  office.  May  21,  1869,  H.  J. 
Menniuger,  Secretary  of  State."  The  countersignature  held  suf- 
ficient, and  the  reference  to  the  Secretary  of  State's  office,  with 
the  entry  plat  as  well  as  the  great  seal  affixed  to  the  grant, 
shows  that  the  grant  was  duly  issued  upon  the  payment  of  the 
money. 

Allex,  J.,  dissenting ;  Walkeh,  J.,  concurs  in  the  dissenting  opinion. 

Appeal  by  plaintiff  from  Cline,  J,,  at  Spring  Term,  1911, 
of  Clay. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
by  Air.  Chief  JusUce  Clark. 

A.  W.  Home,  J,  Frank  Ray,  and  0.  L.  Anderson  for  plain- 
tiffs. 
F.  S,  Johnston,  G.  L.  Jones,  and  J,  H.  Dillard  for  defendant, 

Clabk,  C.  J.  The  only  question  presented  is  whether  Qrant 
Xo.  3075  is  valid.  The  original  is  sent  up  in  the  record,  and 
shows : 

1.  The  grant  purports  to  be  countersigned  as  follows:  "By 
command,  H.  J.  Menninger,  Secretary  of  State,  per  T.  J.  Men- 
ninger,  chief  clerk."  This  is  invalid.  Beam  v.  Jemvings,  96 
X.  C,  83 ;  Richards  v.  Lumber  Co,,  post,  54. 

2.  The  Secretary  of  State  himself  seems  to  have  been  of  this 
opinion  and  duly  countersigned  it  himself  by  writing  on  the 
opposite  side  of  the  sheet  the  following:  "Secretary's  oftce, 
May  21,  1869.  H.  J.  Menninger,  Secretary  of  State."  This 
is  sufficient  countersigning,  as  is  held  in  Richa/rds  v.  Lumber 
Co,,  post,  54.  The  abortive  countersigning  by  the  chief  clerk 
does  not  vitiate  the  proper  countersigning  by  'the  Secretary  of 
State  himself.  Utile  per  inutile  non  vitiatur.  The  genuine- 
ness of  the  signature  of  the  Secretary  of  State  and  that  of  the 
Governor  is  presumed  from  the  great  seal  being  affixed,  and 

158 — 4 
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there  is  no  attack  made  upon  it.  Reference  to  the  Secretary 
of  State's  office  shows  that  this  grant  was  duly  issued,  and 
upon  payment  of  the  purchase  money.  The  entry  and  plat  as 
well  as  the  great  seal  are  affixed  to  the  grant.  In  rejecting  it 
there  was 
Error. 

Allen,  J.,  dissenting:  The  question  involved  in  this  appeal 
is  similar  to  the  one  considered  on  the  plaintiflF's  appeal  in 
Richards  v.  Lumber  Co.,  but  the  facts  diflFer  in  one  particular. 

The  paper,  purporting  to  be  a  grant,  offered  in  evidence  in 
this  case,  in  addition  to  a  countersigning,  "H.  J.  Menninger, 
Secretary  of  State,  per  T.  J.  Menninger,  Chief  Clerk,"  had 
indorsed  on  it,  "Secretary's  office.  May  21,  1869.  H.  J.  Men- 
ninger, Secretary  of  State." 

There  was  no  evidence  as  to  handwriting,  or  that  this  indorse- 
ment was  on  the  paper  when  it  left  the  office  of  Secretary  of 
State. 

For  the  reasons  assigned  in  the  opinion  in  Richards  v.  Lum- 
ber Co.,  I  think  the  paper  was  properly  excluded  and  that  the 
judgment  ought  to  be  affirmed. 

Justice  Walker  concurs  in  this  opinion. 


GRACE  KOBERTS  v.  W.  M.  PRATT. 

(Filed  23  December,  1911.) 

1.  Judgments  of  Other  States — Fraud — Res  Adjudicata — Second 
Appeal — Common  Law — Presumptions — Evidence. 

A  motion  to  set  aside  a  judgment  in  an  action  brought  In  Soutli 
Dakota  on  the  grounds  of  fraud,  having  been  held  in  this  Court 
on  a  former  appeal,  to  preclude  an  action  brought  here  involving 
the  same  question,  upon  the  presumption,  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  common  law  prevailed  there,  as 
adjudicated  here,  and  the  only  additional  evidence  on  this  appeal 
being  of  a  statute  in  South  Dakota  practically  enacting  the  law 
as  held  on  the  former  appeal,  the  matter  is  held  res  adjudicata. 
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2.  Judgments  of  Other  States — Counterclaim — Subsequent  Credits — 
Res  Adjudicata. 

Matters  alleged  in  counterclaim  to  an  action  brought  on  a 
judgment  of  another  State  in  the  courts  of  this  State,  and  which 
arose  since  that  judgment  was  rendered  on  the  question  of  cred- 
its thereon  of  rents  of  lands  in  that  other  State,  bearing  a  proper 
relation  to  the  judgment  sued  on,  are  not  res  adjudicata  in  the 
former  action.  Tyler  v.  Capeheart,  125  N.  C,  G4,  cited  and 
applied. 

Appeal  from  Long,  J,,  and  a  jury,  at  July  Term,  1911,  of 
McDowell. 

Civil  action  to  recover  on  a  judgment  rendered  in  favor  of 
plaintiff  against  defendant  in  the  courts  of  South  Dakota. 

Plaintiff  declared  on  a  judgment  in  her  favor,  rendered  in 
the  courts  of  South  Dakota,  said  courts  having  at  the  time 
jurisdiction  of  the  cause  and  of  the  parties  by  personal  service 
within  that  jurisdiction. 

Defendant  answered,  alleging  fraud  in  the  procurement  of 
the  judgment,  and  pleading  a  counterclaim  by  reason  of  pay- 
ments and  receipts  bearing  date  since  the  rendition  of  the  judg- 
ment. 

The  following  issues  were  submitted  and  answered  by  the  jury : 

1.  Is  section  No.  151  on  pages  594-5  of  the  Revised  Code  of 
South  Dakota  the  only  statutory  law  of  that  State  relating  to 
remedies  for  setting  aside  judgments  after  the  term?  (Answer 
dictated  to  stenographer.    See  page  55  of  record.) 

2.  Was  the  judgment  described  in  the  complaint  obtained  by 
the  fraud  of  the  plaintiff,  as  alleged  in  the  answer?  Answer: 
Yes. 

3.  What  amount,  if  any,  has  the  defendant  paid  to  plain- 
tiff upon  the  judgment  since  the  rendition  thereof?  Answer: 
$320.73. 

4.  What  amount,  if  anything,  has  the  defendant  paid  on  note 
declared  on  in  the  South  Dakota  suit  and  not  included  in  the 
inquiry  and  pleadings  in  that  suit,  and  now  set  up  as  a  counter- 
claim in  this  action?    Answer:  $642.25. 

The  court  being  of  opinion  that  the  matters  involved  on  the 
issues  of  fraud  had  been  determined  by  the  judgment  in  a  former 
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appeal  in  the  cause,  set  the  verdict  aside  as  to  that  issue  and 
entered  judgment  according  to  the  facts  as  established  by  the 
verdict  on  the  remaining  issues.  Defendant  and  plaintiff  having 
duly  excepted,  appealed  to  this  Court. 


W.  T.  Morgan  for  pladntiff. 
Pless  &  Winhome  for  defendant. 


defendant's  appeal. 


Hoke,  J.,  after  stating  the  case :  The  questions  presented  in 
this  record  have  all  been  practically  decided  on  a  former  appeal 
in  the  cause  and  reported,  152  N.  C,  p.  731.  On  that  appeal 
it  was  held  that  the  issue  of  fraud,  having  been  decided  against 
defendant  on  a  motion  made  in  the  South  Dakota  court  to  set 
the  judgment  aside  on  that  ground,  defendant  was  precluded 
from  raising  a  like  question  here.  On  this  subject  the  former 
opinion  is  as  follows : 

"This  being  the  doctrine  applicable  on  the  facts  as  they  now 
appear,  the  judgment  of  the  Dakota  court,  as  heretofore  stated, 
denying  the  defendant's  application  to  set  aside  the  original 
judgment  on  the  ground  of  fraud,  will  preclude  all  further  in- 
quiry on  that  question  and  render  said  judgment  an  estoppel  of 
record  as  to  all  matters  embraced  in  the  pleadings  which  may 
be  considered  as  material  to  its  rendition,"  citing  Turnage  t\ 
Joyner,  145  IS.  C,  81 ;  Manufacturing  Co,  v,  Moore,  144  X.  C, 
527 ;  Tuttle  v.  HarreU,  85  IST.  C,  456. 

There  are  no  new  facts  in  any  way  bearing  on  this  position 
except  the  fact  established  that  the  statutes  of  South  Dakota 
make  provision  substantially  similar  to  our  own  in  reference  to 
setting  aside  a  judgment  for  "mistake,  surprise,  or  excusable 
neglect."  As  we  endeavored  to  show  on  a  former  appeal,  a 
motion  to  set  aside  a  judgment  by  reason  of  facts  alleged  in  this 
application  would  have  been  entertained  at  common  law,  and  the 
statute  puts  no  restrictions  certainly  on  this  power  as  formerly 
exercised  in  the  common-law  courts,  except  to  require  that  the 
motion  should  be  made  within  twelve  months  from  the  rendition 
of  the  judgment.  In  other  respects  the  statutory  provision  con- 
templates and  includes  a  motion  on  facts  of  the  character  pre- 
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sented  in  this  hearing.    Bronson  v,  ShiUton,  104  U.  S.,  410; 
Bennet  v.  Jackson,  34  W.  Va.,  62;  Craig  v.  Wroth,  47  Md.,  281. 

There  is  no  error  and  the  judgment  must  be  affirmed. 

"So  error. 

plaintiff's  appeal. 

Hoke,  J.  The  plaintiff  appeals,  aUeging  errors  in  awarding 
the  amounts  allowed  defendant  in  his  coimterclaim.  These 
amoimts  consisted  of  alleged  payments  by  defendant  made  since 
the  rendition  of  the  judgment  as  indicated  in  the  verdict  on  the 
third  issue,  and  amounts  received  by  defendant  or  his  agent  from 
rents  of  property  in  South  Dakota,  for  which  plaintiff  was 
accountable,  as  ascertained  and  determined  in  the  fourth  issue. 
These  amounts  were  largely  dependent  on  disputed  matters  of 
fact.  They  were  not  allowed  or  considered  in  the  proceedings 
in  South  Dakota  by  which  the  original  judgment  was  obtained. 
On  the  facts  as  now  presented,  {hey  come  clearly  within  the  prin- 
ciple sustained  in  the  case  of  Tyler  v,  Capeheart,  125  N.  C,  64, 
stated  as  follows : 

"1.  A  judgment  is  decisive  of  the  points  raised  by  the  plead- 
ings, or  which  might  be  properly  predicated  upon  them;  but 
does  not  embrace  any  matters  which  might  have  been  brought 
into  the  litigation,  or  causes  of  action  which  the  plaintiff  might 
have  joined,  but  which  in  fact  are  neither  joined  nor  embraced 
by  the  pleadings. 

"2.  Although  the  present  cause  of  action  might  have  been  set 
up  as  a  second  cause  of  action  in  a  former  suit,  but  was  not,  and 
was  not  actually  litigated,  and  was  not  *such  matter  as  was 
necessarily  implied  therein,  the  plea  of  res  judicata  will  not 
avail.' " 

We  find  no  error  that  would  justify  us  in  disturbing  the  judg- 
ment, and  the  same  is  in  all  respects  affirmed. 

No  error. 
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D.  J.  RICHARDS  v.  W.  M.  RITTER  LUMBER  COMPANY. 

(Filed  23  December,  1911.) 

1.  Words  and  Phrases — ^"Countersign." 

The  verb  "countersign"  means  "to  sign  on  the  opposite  side" 
or  in  addition  to  the  signature  of  another,  and  the  noun  means 
"the  signature  of  a  secretary  or  other  officer  to  a  writing,  or  writ- 
ings, added  to  that  by  the  principal  or  8ui)erlor  to  attest  Its 
authenticity." 

2.  Same — Grants  of  Land — Secretary  of  State. 

Within  the  intent  and  meaning  of  our  Constitution,  Art.  IH, 
sec.  16,  It  Is  not  required  that  the  Secretary  of  State  "counter- 
sign" grants  of  lands  and  commissions  In  any  particular  place  or 
position  thereon,  and  when  a  grant  to  the  land  In  controversy  is 
put  in  evidence  by  one  of  the  parties  and  In  all  respects  appears 
to  be  regular  and  authentic  upon  Its  face,  it  will  not  be  held  to 
be  defective  because  the  countersignature  of  the  Secretary  of 
State  appears  on  the  opposite  side  of  the  sheet  from  the  signa- 
ture of  the  Governor. 

3.  Same — "By  Command" — Blanks  Left  in  Grant. 

When  a  grant  from  the  State  to  the  land  In  controversy  Is 
relied  on  by  one  of  the  parties,  In  his  chain  of  title,  and  the  words 
appear  on  the  grant  as  follows,  "By  command,"  and  a  blank 
space  followed  by  the  words  "Secretary  of  State,"  and  It  further 
appears  that  the  Secretary  of  State  did  not  use  the  blank  space 
evidently  left  for  the  purpose,  but  countersigned  proi)erly  on  the 
"opposite  side"  from  the  signature  of  the  Governor,  the  counter- 
signature will  be  held  valid,  in  the  absence  of  evidence  to  the 
contrary,  it  not  being  required  that  the  words  "By  command"  be 
used  at  all  In  this  connection. 

4.  Same — Evidence  of  Authenticity. 

A  countersignature  appearing  to  be  that  of  the  Secretary  of 
State,  on  a  grant  for  lands,  as  follows,  "Secretary's  office,  Febru- 
ary 3,  1869.  H.  J.  Menninger.  Secretary  of  State,"  by  the  use  of 
the  words  which  show  not  only  that  the  grant  was  signed  by  the 
"Secretary  of  State,"  but  in  his  office,  gives  evidence  of  the 
Intent  to  authenticate,  and  without  more,  will  be  held  valid. 

5.  Grants — Countersignature — Deputy — Interpretation  of  Statutes. 

A  deputy  clerk  of  the  Secretary  of  State  is  not  authorized  by 
statute  to  countersign,  in  the  name  of  the  Secretary,  a  grant  to 
lands,  and  his  attempt  to  do  so  Is  void;  and  chapter  512,  Laws 


N.C]  FALL  TERM,  1911.  55 

Richards  ti  Lumber  Co. 

of  1905,  validating  all  grants  thus  defectively  authenticated  does 
not,  by  its  express  terms,  interfere  with  vested  rights,  and  there- 
fore not  available  to  the  defendants  in  this  case. 

6.  Grants — Evidence — Certified — Copies — Registered    Copies — Ques- 
tions for  Jury. 

Certified  copies  by  the  Secretary  of  State  of  abstract  of  grants 
filed  in  his  oflice,  may  be  used  in  evidence,  and  "shall  be  as  good 
evidence  in  any  court  as  the  original"  (Revlsal,  1596)  ;  but  this 
does  not  make  them  better  evidence  than  the  registration  of  the 
original  (Revisal,  sec.  1596)  ;  and  where  there  is  a  material  dis- 
crepancy, it  is  for  the  jury  to  find  as  a  fact  which  one  is  correct. 

Appeal  bj  both  parties  from  Cline,  J,,  at  Spring  Term, 
1911,  of  Macon. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
by  Mr,  Chief  Justice  Clark. 

Robertson  &  Benbow,  J.  Fratik  Ray,  and  George  L,  Jones 
for  plaintiff, 
L,  C,  Bell  for  defendant, 

Clabk,  C.  J.  Both  sides  appealed.  The  plaintiff  offered 
Grant  KTo.  3050.  This  grant  was  duly  sealed  with  the  great 
seal  of  the  State  with  a  plat  of  the  land  attached,  and  is  signed 
"W.  W.  Holden,  Governor,"  and  on  the  opposite  side  of  the 
sheet  are  the  words,  "Secretary's  Office,  February  3,  1869. 
H.  J.  Menninger,  Secretary  of  State,"  which  bears  the  same 
date  as  the  grant. 

The  judge  rejected  the  deed  on  the  ground  that  it  was  not 
"countersigned."  In  this  there  was  error.  There  is  no  decision 
in  the  courts  of  this  State,  or  in  any  other  that  we  have  been 
able  to  find,  which  authorizes  this  ruling.  The  word  "counter- 
sign" comes  from  the  French  ** contresigne ,"  and  the  Latin 
"contra  sigruwm/'  Webster's  International  Dictionary  gives  this 
derivation  and  says  the  meaning  of  the  verb  "countersign"  is  to 
"sign  on  the  opposite  side,"  and  it  has,  secondarily,  the  mean- 
ing "to  sign  in  addition  to  the  signature  of  another."  Wor- 
cester's, the  Century,  and  Clarkson's  Standard  Dictionaries  all 
give  exactly  the  same  meaning.  The  Century  further  says 
that  it  means  "to  superadd  a  signature."  All  four  dictionaries 
give  the  meaning  of  the  noun  as  follows :    "The  signature  of  a 
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secretary  or  other  officer  to  a  writing,  or  writings,  signed  by  the 
principal  or  superior  to  attest  its  authenticity."  Words  and 
Phrases  gives  the  same  definition. 

It  is  well  settled  in  this  State  that 'when  a  signature  is  essen- 
tial to  the  validity  of  an  instrument  it  is  not  necessary  that 
the  signature  appear  at  the  end,  unless  the  statute  uses  the 
word  "subscribe.''  Devereux  v,  McMahan,  108  N.  C,  134. 
This  has  always  been  ruled  in  this  State  in  regard  to  wills,  as 
to  which  the  signature  may  appear  anywhere.  If  this  is  true 
of  a  "signature,"  it  must  also  be  true  of  the  word  "counter- 
sign." It  has  been  often  held  that  the  place  of  signing  is  a 
matter  of  taste.  Adams  t\  Field,  21  Vermont,  264;  Attorney- 
General  V.  Clark,  26  R.  I.,  474;  9  A.  and  E.  Enc,  143;  36  Cyc, 
441. 

The  Constitution,  Art.  Ill,  sec.  16,  provides  that  there  shall  be 
a  great  seal  of  the  State,  and  adds :  "All  grants  and  commissions 
shall  be  sealed  with  'the  Great  Seal  of  the  State,'  signed  by  the 
Governor,  and  countersigned  by  the  Secretary  of  State."  But 
there  is  nothing  in  this  or  in  any  statute  which  changes  the 
original  meaning  of  the  word,  which  is  to  "sign  on  the  opposite 
side"  of  the  sheet,  or  its  derivative  meaning,  which  is  to  super- 
add another  signature  as  "additional  evidence  of  authenticity." 
Mr.  Menninger,  the  then  Secretary  of  State,  evidently  con- 
strued the  word  in  its  historical  sense,  to  sign  on  the  opposite 
side  of  the  sheet.  He  did  this,  not  at  random,  but  officially, 
because  the  words  used  are  "Secretary's  Office,  February  3, 
1869.  H.  J.  Menninger,  Secretary  of  State."  He  also  came 
within  the  derivative  meaning  as  set  out  in  all  the  dictionaries, 
because  he  thus  superadded  his  signature  as  proof  of  the 
authenticity  of  the  paper.  Originally,  a  grant  or  order  was 
signed  by  the  King  and  authenticated  by  the  great  seal  merely, 
but  subsequently,  especially  after  the  advent  of  responsible  gov- 
ernment, "countersigning"  by  a  minister  was  required,  and  this 
was  usually  done  on  "the  other  side  of  the  sheet,"  as  the  word 
signifies. 

The  original  grant  is  filed  in  the  record.  There  is  no  ques- 
tion made  by  any  one  but  that  it  is  genuine.  This  is  shown 
by  the  great  seal  of  State.     When  that  appears,  the  signatures 
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of  the  Governor  and  Secretary  of  State  on  an  instrument,  thus 
issued  from  the  Secretary's  office,  are  presumed  to  be  genuine. 
They  are  protected  by  the  statute  against  forgery  and  by  the 
presumption  of  genuineness  of  the  signatures  upon  an  official 
document  thus  issued.  The  register  of  deeds  of  the  county  acts 
upon  such  instrument,  without  any  probate,  and  records  it,  as 
was  done  in  this  case.  A  reference  to  the  office  of  the  Secretary 
of  State  shows  that  this  grant  was  duly  entered,  and  that  the 
grant  was  issued  in  payment  of  the  sum  therein  recited.  An 
instrument,  unquestionably  genuine  and  authenticated,  and 
issued  in  consideration  of  the  money  duly  received  by  the  State 
therefor,  should  not  be  set  aside  upon  any  controversy  as  to 
where  a  signature  should  be  placed.  The  presumption  is  that 
the  official  act  of  the  Secretary  was  correct,  when  acting  on 
his  own  judgment  he  placed  the  signature  on  the  opposite  side 
of  the  sheet  and  when  there  is  no  statute,  or  decision,  requiring 
it  to  be  placed  elsewhere. 

.  The  defendant  contends  that  the  word  "countersign"  means 
tp  sign  on  the  opposite  side  of  the  same  page.  But  there  is 
no  statute  or  decision  which  provides  this,  and  the  place  where 
the  defendant  says  the  Secretary  should  sign  is  not  on  the 
opposite  side  of  the  page,  but  in  immediate  juxtaposition  to 
the  Grovernor's  signature.  It  is  true  that  there  does  appear 
printed  at  that  place  the  words  "By  command"  and  a  blank 
space  followed  by  the  words  "Secretary  of  State,"  but  there  is 
no  statute  requiring  this,  and  all  that  we  know  is  that  .the 
words  were  put  there  by  the  printer.  The  Secretary  of  State 
himself  construed  the  meaning  of  the  word  "countersign"  to 
be  "to  sign  on  the  opposite  side"  of  the  sheet,  and  wrote  his 
name  with  more  formality,  "Secretary's  office,  February  3, 
1869.  H.  J.  Menninger,  Secretary  of  State."  There  is  no 
authority  anywhere  for  the  use  of  the  words  "By  command." 

The  grant  being  undeniably  genuine,  and  duly  issued  upon 
payment  of  the  consideration,  authenticated  by  the  great  seal, 
signed  by  the  Governor  and  by  the  Secretary  of  State,  both  offi- 
cially, we  cannot  hold  that  it  was  not  "countersigned"  because 
the  place  where  the  Secretary  added  his  signature  with  the 
title  of  his  office  was  not  at  the  particular  spot  on  the  grant 
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which  the  defendant  contends  for.  The  essential  thing  is  the 
additional  signature,  not  its  location,  with  the  evidence  of  the 
intent  to  authenticate,  which  is  here  shown  by  the  use  of  the 
words  which  show  not  only  that  the  grant  was  signed  by  "the 
Secretary  of  State,"  but  in  his  office. 

The  defendant  offered  Grant  3083.  The  plaintiff  objected  to 
this  grant  because  the  grant  as  recorded  in  Macon  County  shows 
that  the  only  indication  of  countersigning  is  as  follows:  "By 
command.  H.  J.  Menninger,  Secretary  of  State,  per  T.  J. 
Menninger,  Chief  Clerk."  In  Beam  t\  Jennings,  96  N.  C,  82, 
this  very  point  was  presented,  and  the  Court  held  that  the  stat- 
ute did  not  authorize  the  countersigning  of  a  grant  to  be  done 
by  a  deputy  or  clerk,  and  therefore  that  such  grant  was  void. 
The  Legislature  of  1905,  ch.  512,  accepted  that  view  and  vali- 
dated all  grants  thus  defectively  authenticated,  adding  "that 
nothing  herein  shall  interfere  with  vested  rights."  Therefore, 
as  to  the  plaintiff,  this  grant  3083  was  void  and  should  have 
been  rejected. 

It  is  true  that  Revisal,  1596,  provides  that  "All  abstracts  of 
grants  which  may  be  filed  in  the  office  of  Secretary  of  State, 
certified  by  him  as  true  copies,  shall  be  as  good  evidence  in  any 
court  as  the  original."  The  defendant,  instead  of  the  original, 
offered  an  abstract  which  did  not  contain  the  defective  counter- 
signing by  the  chief  clerk.  The  statute  does  not  make  the 
abstract  any  better  evidence  than  the  registration  of  the  original 
(Revisal,  1598),  and  the  inherent  probability  is  that  the  words 
"per  T.  J.  Menninger,  Chief  Clerk,"  were  copied  by  the  register 
of  deeds  in  Macon  County  from  the  grant  as  actually  issued.  It 
is  not  probable  that  it  would  have  ever  occurred  to  him,  out  of 
his  own  head,  to  transcribe  those  words  if  not  in  the  grant. 
Whereas,  the  abstract  might  have  been  made  in  the  Secretary 
of  State's  office  with  the  careless  omission  of  those  words.  As 
the  abstract  is  no  better  evidence  under  the  statute  than  the 
record  in  Macon  County,  the  case  should  go  back,  that  the  jury 
may  find  which  is  the  better  evidence.  The  plaintiff  may  serve 
notice  on  the  defendant  to  produce  the  original  grant,  and  if 
found,  of  course  it  will  settle  the  controversy,  as  that  is  the  best 
evidence. 
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On  account  of  these  errors,  there  must  he  a  new  trial,  and  it  is 
unnecessary  to  consider  the  other  exceptions  in  the  record. 
In  defendant's  appeal,  affirmed. 
In  plaintiff's  appeal,  new  trial. 

Hoke,  J.,  concurring  in  the  result :  I  concur  in  the  disposi- 
tion made  of  the  case,  heing  of  opinion  that,  on  the  testimony, 
there  was  a  sufficient  countersigning  of  the  grants  in  question, 
within  the  meaning  of  the  Constitution  and  statutes.  I  am  of 
opinion,  further,  that  under  the  conditions  and  careful  methods 
known  to  exist  in  the  office  of  the  Secretary  of  State,  and  of 
which  we  may,  to  this  extent,  take  judicial  notice  (Furniture 
Co.  t\  Express  Co,,  144  N.  C,  639),  where  a  grant,  under  the 
seal  of  the  State,  has  heen  attested  hy  the  Grovernor  and  coun- 
tersigned in  the  name  of  the  Secretary  of  State,  per  his  chief 
clerk,  and  to  the  issuance  of  which  no  suspicion  has  attached, 
and  no  reason  for  such  suspicion  is  suggested  or  shown,  the 
same  should  be  held  a  valid  grant.  It  should  be  presumed  that 
such  a  grant  was  countersigned  in  the  presence  of  the  Secretary 
of  State  and  by  his  direction,  and  that  the  case  of  Beam  v.  Jen- 
nings^ 96  N.  C,  82,  to  the  extent  that  it  contravenes  this  posi- 
tion, was  not  well  decided,  and  should  be  overruled. 

Allen,  J.  I  dissent  from  the  opinion  of  the  Court  on  the 
plaintiff's  appeal,  and  concur  on  the  defendant's  appeal,  but  do 
not  care  to  do  more  than  note  the  difference  in  the  facts,  and 
to  state,  without  discussion,  my  view  of  the  law. 

On  the  plaintiff's  appeal,  the  question  is  presented  of  the  ad- 
missibility of  a  paper,  purporting  to  be  a  grant,  which  was 
signed  by  the  Governor  and  the  great  seal  attached,  but  which 
had  no  signature  of  any  officer  or  clerk  on  the  page  which  the 
Governor  signed.  On  the  back  of  this  paper  appear  the  words, 
"Secretary's  office,  February  3,  1869.  H.  J.  Menninger,  Secre- 
tary of  State,"  but  no  evidence  was  introduced  that  this  in- 
dorsement was  in  the  handwriting  of  H.  J.  Menninger,  or  that 
it  was  on  the  paper  when  it  came  from  the  office  of  Secretary 
of  State. 

The  Constitution,  Art.  Ill,  sec.  16,  says:  "All  grants  and 
commissions  shall  be  issued  in  the  name  and  by  the  authority 
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of  the  State  of  N'orth  Carolina,  sealed  with  the  great  seal  of 
the  State,  signed  by  the  Governor  and  countersigned  by  the 
Secretary  of  State.''  This  language  was  construed  in  1820  in 
Hunter  v,  Willicims,  8  N".  C,  221,  a  part  of  it,  at  that  time, 
being  in  the  Constitution,  and  a  part  in  a  legislative  act,  and 
the  Court  there  says:  "The  Constitution,  sec.  36,  declares  that 
all  grants  shall  run  in  the  name  of  the  State  and  bear  test  and  be 
signed  by  the  Governor.  The  year  after  the  adoption  of  the 
Constitution,  the  Legislature,  at  their  !N"ovember  session,  de- 
clares that  the  Secretary  shall  make  out  grants  for  all  surveys 
returned  to  his  oflSce,  which  grants  shall  be  authenticated  by 
the  Governor  and  countersigned  by  the  Secretary.  Act  of 
Assembly  1777,  ch.  1,  sec.  11.  This  is  the  only  mode  pointed 
out  by  the  Legislature  whereby  individuals  can  acquire  a  right 
to  the  unappropriated  lands ;  and  if  it  be  not  pursued,  no  right 
can  be  acquired  in  any  other  way,  sooner  than  if  no  mode  at 
all  had  been  pointed  out.  N'othing,  therefore,  passed  by  this 
instrument,  as  it  is  not  pretended  that  Mr.  Martin  had  title 
individually." 

When  the  Constitution  says  a  grant  shall  be  issued  under 
the  great  seal,  and  shall  be  signed  by  the  Governor,  and  coun- 
tersigned by  the  Secretary  of  State,  I  think  we  may  dispense 
with  the  seal  or  the  signature  of  the  Governor,  if  we  can  hold 
that  it  is  not  necessary  for  the  Secretary  of  State  to  coimter- 
sign. 

If  evidence  of  the  handwriting  on  the  back  of  the  paper  had 
been  introduced,  I  do  not  think  it  would  amount  to  more  than 
an  office  entry,  and  it  would  not  be  countersigning^  but  the 
paper  when  offered  at  the  trial  did  not  come  from  the  office  of 
Secretary  of  State,  but  was  produced  by  the  plaintiff,  and  he 
offered  no  evidence  of  handwriting  or  as  to  the  time  when  the 
indorsement  first  appeared  on  the  paper.  So  far  as  we  can 
see,  it  may  have  been  written  after  the  paper  left  the  office  of 
Secretary  of  State. 

On  the  defendant's  appeal,  it  appears  that  the  defendant 
claimed  under  a  paper  purporting  to  be  Grant  !N"o.  3083,  under 
the  great  seal,  which  was  signed  by  the  Governor  and  counter- 
signed, "H.  J.  Menninger,  Secretary  of  State,  per  T.  G.  Men- 
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Dinger,  Chief  Clerk."  The  defendant  also  offered  in  evidence 
a  certified  copy,  from  the  office  of  Secretary  of  State,  of  the 
abstract  of  Grant  No.  3083,  which  was  signed  hy  the  Governor 
and  countersigned  by  the  Secretary  of  State.  I  think  the  paper 
was  incompetent  under  the  authority  of  Beam  v,  Jennings, 
96  X.  C,  83,  holding  that  "The  clerk  of  the  Secretary  of  State 
has  no  power  to  certify  to  and  affix  the  great  seal  of  the  State 
to  copies  of  grants  and  other  papers  from  the  Secretary  of 
State's  office,  to  be  used  in  evidence.  The  statute  contemplates 
that  this  officer  should  do  all  official  acts  himself,  and  does  not 
permit  any  of  them  to  be  done  by  a  deputy,"  and  that  the  certi- 
fied copy  was  competent  by  virtue  of  section  1596  of  the  Re- 
visal,  which  reads  as  follows :  "Copies  of  the  plats  and  certifi- 
cates of  survey,  or  their  accompanying  warrants,  and  all 
abstracts  of  grants,  which  may  be  filed  in  the  office  of  the 
Secretary  of  State,  certified  by  him  as  true  copies,  shall  be  as 
good  evidence  in  any  court  as  the  original." 

I  therefore  conclude  that  the  judgment  ought  to  be  affirmed 
on  the  plaintiff's  appeal  and  reversed  on  the  defendant's  appeal. 

Justice  Walkee  concurs  in  this  opinion. 


D.  G.  FISHER  V.  ENGLISH  LIMBER  COMPANY. 
(Filed  23  December,  1911.) 

1.  Contraota — Vendor  and   Vendee — Acceptance — Evidence. 

In  an  action  for  the  contract  price  of  lumber  sold  and  delivered 
by  tbe  plaintiff  to  tbe  defendant,  tbere  was  evidence  tending  to 
show  that  the  defendant  had  accepted  the  lumber  through  its 
agent:  Held,  under  the  evidence  in  this  case,  with  a  proper 
charge  from  the  court,  the  verdict  of  the  jury  finding  for  the 
plaintiff,  and  that  there  was  an  acceptance  of  the  lumber  by  the 
defendant,  without  misrepresentation  by  the  plaintiff,  was  with- 
out error. 

2.  Contracts — Vendor  and  Vendee — Unliquidated  Damages — Instruc- 

tions. 

When  the  plaintiff  is  suing  only  upon  a  contract  for  lumber 
sold  and  delivered,  the  contract  price,  and  not  unliquidated  dam- 
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ages,  is  to  be  ascertained  by  the  jury,  and  defendant's  prayer  for 
special  instruction  presenting  the  latter  question  of  damages  is 
properly  refused. 

3.  Principal  and  Agent — Evidence — Ratification. 

When  there  is  evidence  of  agency  and  of  a  ratification  of 
the  acts  of  an  alleged  agent,  evidence  is  competent  for  the  pur- 
I)ose  of  binding  the  principal  by  his  agent's  acts,  which  tends  to 
show  what  occurred  between  plaintiff  and  the  alleged  agent 
relating  to  an  acceptance  by  the  latter  of  goods  sold  and  delivered 
to  the  defendant,  which  the  defendant  claimed  did  not  come  up  to 
representation  made  by  the  plaintiff  to  him. 

Appeal  from  Cline,  /.,  at  March  Term,  1911,  of  Swain. 

This  action  was  brought  to  recover  the  purchase  price  of  lum- 
ber sold  by  the  plaintiff  to  the  defendant,  and  the  question  to 
be  decided  is  whether  the  sale  was  executed  or  executory.  The 
contract,  as  plaintiff  alleged,  was  for  the  sale  of  oak,  chestnut, 
and  poplar  lumber,  except  the  chestnut  culls,  the  "cull  lumber" 
having  been  theretofore  sold  to  Mr.  Wilbar,  as  explained  to  de- 
fendant, who  was  to  pay  for  the  lumber  $12  per  thousand  feet. 
The  plaintiff  also  alleged  that  the  lumber  "was  sold  pack  run, 
and  defendant  was  to  take  it  just  as  it  came  to  it,  except  the 
chestnut  culls,  which  were  to  be  thrown  out."  The  stock  was  to 
run  from  3  to  6  feet  in  length  and  was  supposed  to  be  one  face 
clear,  but  with  some  culls  in  it. 

The  defendant  denied  that  it  made  the  contract  as  set  out  in 
the  complaint,  and  alleged  a  different  agreement.  It  also  denied 
that  Mac.  English,  an  officer  of  defendant  company,  was  author- 
ized to  contract  for  it. 

The  plaintiff  introduced  letters  which  passed  between  the 
parties,  and  other  evidence  which  tended  to  show  that  English 
had  such  authority,  and  stating  that  the  company  would  send 
Mr.  Hayes  "to  take  the  stock  up,"  and,  after  receiving  a  letter 
from  the  plaintiff  explaining  the  agreement  with  Mac.  English, 
the  defendant  sent  Mac.  English  and  Hayes  to  inspect  the  lum- 
ber, or  "to  take  it  up,"  as  expressed  in  the  case,  which  we  under- 
stand to  mean  that  they  were  to  inspect  it  and,  if  found  to  be 
according  to  the  quantity  and  quality  represented  by  plaintiff, 
to  accept  it.  Plaintiff  asked  Mac.  English  if  he  had  seen  the 
lumber,  and  he  said  that  he  had  seen  it  and  "it  was  all  right." 
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The  defendant  afterwards  did  accept  one  car-load  of  the  lum- 
ber, and  it  was  shipped  by  it  from  the  place  of  delivery,  and  it 
refused  to  take  the  other  part  of  the  lot  because  it  was  not  of 
the  quality  represented. 

The  court  instructed  the  jury  as  to  the  bearing  of  the  evidence, 
and  the  contentions  of  the  parties,*  and  the  issues  of  fact  and 
law. 

The  defendant  requested  the  court  to  charge  the  jury  as  fol- 
lows: 

"If  the  jury  should  find  from  the  evidence  that  there  was  a 
contract  for  the  sale  of  lumber,  as  alleged  in  the  complaint,  and 
that  the  defendant  failed  and  refused  to  comply  with  and  per- 
form the  same,  and  refused  to  accept  the  lumber,  then  before 
the  plaintiff  could  recover  in  this  action,  he  must  both  allege 
and  prove  the  damages  he  sustained  by  reason  of  such  breaches 
of  the  contract  on  the  part  of  the  defendant  before  he  would  be 
entitled  to  recover  judgment  for  any  amount  because  of  such 
breach.'' 

The  defendant  excepted  to  some  of  the  instructions,  which 
will  be  noticed  hereafter. 

The  jury  returned  the  following  verdict : 

1.  Did  the  defendant  purchase  from  the  plaintiff  the  lumber 
described  in  the  complaint  ?    Answer :  Yes. 

2.  Did  the  defendant  fail  and  refuse  to  take  up  and  pay  for 
the  lumber  covered  by  its  contract  with  the  plaintiff  ?  Answer : 
Yes. 

3.  What  amount,  if  any,  is  the  plaintiff  entitled  to  recover 
from  the  defendant?  Answer:  $504,  with  interest  from  3  De- 
cember, 1909. 

Judgment  was  entered  upon  the  verdict,  and  defendant  ap- 
pealed. 

Bryson  4&  Black  for  plaintiff. 
J.  G.  Merrimon  for  defendant. 

Walker,  J.  There  is  not  much  in  this  case  but  a  question 
of  fact.  Plaintiff  contended  that  he  had  sold  the  lumber  to  the 
defendant,  through  its  officer  and  agent,  Mac.  English,  and  that 
it  was  an  executed  sale  and  not  a  mere  executory  contract  to  sell 
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and  deliver,  and,  further,  that  it  had  performed  the  contract  on 
its  part.  There  can  be  no  doubt  of  the  character  of  the  agree- 
ment, if  the  jury  accepted  the  plaintiff's  version  of  the  contract, 
instead  of  the  defendant's,  which  they  seem  to  have  done.  The 
defense  is  that  after  inspecting  and  measuring  the  lumbqr  and 
accepting  it,  through  Mac.  English  and  Hayes,  the  defendant, 
with  the  assistance  of  the  plaintiff,  loaded  and  shipped  one  car, 
and  then  discovered,  as  it  alleges,  that  the  balance  of  the  lumber 
was  not  of  the  quality  represented  by  the  plaintiff.  The  jury 
passed  upon  this  question,  under  the  instructions  of  the  court, 
and  found  against  the  defendant,  so  that  there  is  nothing  in  the 
case  left  but  the  naked  question  as  to  the  measure  of  damages. 

The  jury  have  found,  under  proper  instructions  and  upon 
sufficient  evidence,  that  plaintiff  sold  the  lumber  to  the  defend- 
ant, the  identity  of  the  lumber,  the  place  of  delivery,  and  the 
price  being  ascertained,  and  it  appears  that  the  only  reason  for 
the  refusal  was  that  a  part  of  the  lumber  did  not  correspond  in 
quality  with  what  it  was  represented  to  be.  If  the  jury  had 
found  this  to  be  true,  it  may  be  that  the  defendant,  under  cer- 
tain circumstances,  would  be  entitled  to  a  reduction  of  the  price, 
or  to  reject  the  lumber.  CaldmeU  v.  Smith,  4  Dev.  and  Bat.,  64. 
But  there  was  some  evidence  to  the  effect  that  the  defendant 
had  the  lumber  inspected  by  English  and  Hayes  and  loaded  and 
shipped  a  car-load  of  it.  This  was  at  least  evidence  of  the  fact 
that  it  had  elected  to  accept  the  lumber,  and  the  court  haying 
submitted  the  question  of  sale  to  the  jury  and  they  having  found, 
upon  all  of  the  evidence,  that  there  was  a  sale  and  that  the 
quality  of  the  lumber  was  not  misrepresented,  we  do  not  per- 
ceive that  there  was  any  legal  impediment  to  the  plaintiff's 
recovery.  The  prayer  for  instruction  was  properly  refused,  as 
the  plaintiff  is  suing  for  the  price  and  not  for  unliquidated 
damages.  If  there  was  a  sale,  he  is  entitled  to  recover  the  price 
fixed  by  the  contract,  no  fraud  or  any  other  vitiating  fact  hav- 
ing been  shown. 

The  objection  to  what  occurred  between  the  plaintiff  and 
Mac.  English  is  not  tenable.  There  was  some  evidence  to  show 
that  he  was  authorized  to  represent  the  company,  and,  besides, 
the  correspondence  tended  to  show  that  he  was  recognized  as 
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defendant's  agent,  with  authority  to  make  the  contract  for  it,  or, 
at  least,  that  the  company  ratified  what  he  did  in  its  behalf. 

We  find  nothing  in  the  record  to  indicate  that  plaintiff  was 
not  ready,  willing,  and  able  to  comply  with  its  contract. 

Xo  error. 


J.  M.  EDDLEMAN  et  al.  v.  H.  C.  LENTZ  and  Wife. 

(Filea  27  November.  1911.) 

1.  Pleadings — Construction — l^ateriai  Allegations. 

A  complaint  under  our  Code  practice,  while  liberally  con- 
strued, should  state  the  facts  going  to  make  up  the  cause  of 
action  as  plainly  and  concisely  as  is  consistent  with  reasonable 
accuracy,  and  no  material  allegations  should  be  omitted. 

2.  Same — Defective  Statement — Demurrer — Amendments. 

A  demurrer  ore  tenus  to  a  defective  statement  of  a  good  cause 
of  action  comes  too  late  after  answer,  for  the  defect  can  be 
cured  by  amendment,  and  it  Is  deemed  to  be  waived  when  the 
answer  is  filed.  The  demurrer  should,  therefore,  be  overruled; 
but  in  this  case  the  pleadings  may  be  amended  before  final  judg- 
ment, so  as  to  remove  the  formal  defect. 

3.  Same. 

In  an  action  brought  by  sureties,  who  had  paid  the  judgment 
against  themselves  and  their  principal,  and  had  the  same 
assigned  to  one  of  them  for  the  benefit  of  all,  for  the  purpose  of 
setting  aside  a  fraudulent  conveyance,  the  failure  to  state  In  the 
complaint  that  the  sureties  had  pajd  the  judgment  is,  at  most, 
but  a  defective  statement  of  a  good  cause  of  action,  when  there 
Is  an  allegation  that  the  judgment  had  been  assigned  "for  value 
and  without  recourse"  to  a  trustee  for  the  sureties,  which  sub- 
rogated them  to  the  rights  of  the  creditor,  the  plaintiff  in  the 
judgment,  to  whom  they  had  advanced  the  consideration,  for  the 
use  and  benefit  of  the  defendant  debtor. 

4.  Principal  and  Surety — Fraudulent     Conveyance — Judgment — As- 

signment— Parties  in  Interest. 

In  an  action  to  set  aside  a  fraudulent  conveyance  of  the  princl- 
iml,  the  sureties  are  beneficially  interested,  and  are  proper  par- 
ties, although   the  judgment  against  them  and   their  principal, 
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which  they  had  paid,  had  been  assigned  to  one  of  the  sureties  for 
the  benefit  of  all  of  them,  and  they  may  be  made  parties  with 
the  assignee,  so  that  the  entire  controversy  may  be  settled  in 
one  action. 

5.  Judgment — Satisfaction. 

Where  the  judgment  against  the  principal  and  his  sureties  had 
been  paid  by  the  latter  and  assigned  for  the  benefit  of  the  sure- 
ties to  one  of  them,  the  latter  holds  as  assignee  for  the  benefit 
of  himself  and  the  other  sureties,  but  the  transaction  does  not 
satisfy  the  judgment  as  to  the  cosureties  and  prevent  their 
suing  on  the  same,  though  as  to  the  surety  to  whom  the  assign- 
ment was  made,  the  judgment  may  have  been  canceled  by  the 
payment  of  his  share. 

6.  Principai  and  Surety — Judgment — Assignment — Implied   Promise 

to  Pay — Creditor's  Bill. 

Sureties  who  have  paid  a  judgment  against  themselves  and 
their  principal  may  maintain  an  action  against  him  upon  his 
Implied  promise  to  reimburse  them  for  the  money  they  have 
paid  on  the  judgment,  and  in  the  same  action  may  ask  for  a 
cancellation  of  any  fraudulent  conveyance  made  by  him. 

7.  Deeds  and  Conveyances — Husband  and  Wife — Fraud  Upon  Cred- 

itors— Evidence. 

In  an  action  to  set  aside  a  conveyance  from  the  husband  to 
his  wife,  alleged  by  his  creditors  to  be  fraudulent,  there  was 
evidence  tending  to  show  that  the  husl>and's  creditors  were 
pressing  him,  and  one  of  them  had  secured  a  judgment  against 
him  for  $5,000,  after  which  the  husband  conveyed  all  of  his  real 
estate  to  his  wife,  and  on  the  same  day  executed  a  bill  of  sale 
for  a  stock  of  goods  and  all  his  property  to  another  person ;  the 
wife  had  no  property  except  that  which  her  husband  had  pre- 
viously given  to  her,  and  when  she  took  the  deed  to  the  prop- 
erty knew  of  the  note  on  w^hich  the  judgment  had  been  obtained, 
and  that  It  had  not  been  paid;  the  consideration  of  the  deed  to 
the  land  was  a  certificate  of  stock,  a  gift  theretofore  made  to 
her  by  her  husband,  without  consideration.  This  evidence  was 
held  to  be  competent  to  show  the  fraudulent  intent  of  the  hus- 
band in  making  the  conveyance  of  the  land  to  his  wife,  and  that 
she  participated  in  the  fraud  or  executed  the  deed  with  knowl- 
edge of  it. 

8.  Fraudulent   Conveyance — Consideration — Burden   of   Proof — Hus- 

band and  Wife. 

In  a  creditor's  bill  to  set  aside  a  deed  of  land  from  the  hus- 
band to  his  wife  there  was  evidence  tending  to  show  the  intent 
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of  the  husband  to  defraud  his  creditors,  and  that  the  wife  par- 
ticipated in  the  fraudulent  transaction,  and  there  was  also  evi- 
dence to  show  that  she  was  a  purchaser  for  value.  It  was  held 
correct  to  charge  that  if  the  feme  defendant  purchased  the  prop- 
erty for  value  from  her  husband  it  would  shift  the  burden  to  the 
plaintiffs,  and  require  of  them  to  show  that  there  was  actual 
intent  on  the  part  of  tlie  husband  to  defraud  his  creditors,  and 
that  the  wife  either  participated  therein  or  took  the  deed  from 
him  with  notice  of  his  covinous  purpose;  and  it  was  held  fur- 
ther that  if,  before  the  husband  became  insolvent,  he  had,  in 
good  faith,  transferred  to  her  certain  certificates  of  stock,  It 
was  a  valid  gift  and  could  be  considered  by  the  jury  in  passing 
upon  the  question  whether  she  had  paid  a  valuable  considera- 
tion for  the  land  to  her  husband,  there  being  evidence  that  the 
certificate  had  afterwards  been  transferred  back  to  her  husband, 
in  consideration  of  the  deed. 

9.  Judgment — Payment — Evidence — Proof  of  Payment  of  Note. 

It  Is  competent  for  the  sureties  on  a  note  given  to  a  bank  to 
prove  by  the  cashier  that  a  judgment  on  the  note  against  them 
and  the  principal  had  been  paid  by  them,  if  the  cashier  had 
knowledge  of  the  fact. 

10.  Fraudulent   Intent — Evidence— Contemporaneous  Transaction. 

It  was  competent,  in  this  case,  to  show  a  contemporaneous 
fraudulent  conveyance  by  the  defendant  to  a  third  party,  as 
bearing  upon  the  Intent  of  the  defendant  to  defraud  his  cred- 
itors in  executing  the  conveyances  which  are  sought  to  be  set 
aside  by  them  in  this  action. 

Appeal  from  Lyon,  J.,  at  April  Special  Term,  1911,  of 
Rowan. 

This  action  was  brought  to  set  aside  certain  conveyances  of 
real  estate  executed  by  the  insolvent  defendant,  H.  C.  Lentz,  to 
his  wife,  Mary  A.  Lentz,  on  the  ground  that  they  were  made  in 
fraud  of  creditors.  On  7  May,  1904,  defendant  H.  C.  Lentz, 
as  principal,  with  H.  T.  Graeber,  J.  L.  Rendleman,  J.  M.  Eddle- 
man, W.  G.  Patterson,  J.  C.  Lingle,  F.  E.  Corriber,  J.  L.  Hols- 
houser,  and  G.  A.  Ramseur,  as  sureties,  executed  a  note  to  the 
Davis  &  Wiley  Bank  of  Salisbury,  N.  C,  in  the  sum  of  $2,000, 
for  value  received.  H.  C.  Lentz  failing  to  pay  said  note,  action 
was  commenced  by  the  bank,  summons  served  2  February,  1907, 
and  judgment  rendered  in  favor  of  the  bank  against  Lentz  and 
bis  sureties  at  May  Term,   1907,  of  Rowan  Superior  Court. 
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Execution  was  issued  6  July,  1907,  against  H.  C.  Lentz,  and 
returned  nulla  bona.  On  6  N'ovember,  1909,  the  bank,  for  value 
and  without  recourse,  assigned  said  judgment,  on  the  record,  to 
one  J.  M.  Eddleman  as  trustee  for  the  sureties,  who  had  paid 
the  indebtedness.  Defendant  H.  C.  Lentz,  having  also  been  sued 
by  the  First  National  Bank  of  Salisbury,  31  January,  1907,  on 
a  note  for  $5,000,  upon  which  judgment  was  obtained,  executed 
the  deeds  for  all  his  real  estate  to  his  wife,  the  feme  defendant, 
Mary  A.  Lentz,  diated  2  February,  1907,  and  on  the  same  day 
executed  a  bill  of  sale  to  one  Fesperman  for  a  certain  stock  of 
goods,  including  all  his  personal  property.  The  deeds  to  Mary 
A.  Lentz  and  the  bill  of  sale  to  Fesperman  were  recorded  the 
day  of  their  execution.  The  wife,  Mary  A.  Lentz,  grantee,  had 
no  separate  estate,  and  no  money  or  property  of  any  kind  except 
what  her  huband,  defendant  H.  C.  Lentz,  gave  her,  and  when 
the  deeds  were  maJe  to  her  she  knew  of  the  existence  of  the 
note  to  the  bank,  and  that  it  had  not  been  paid.  The  $1,229 
note  alleged  to  have  been  executed  to  her  by  her  husband,  which 
was  a  part  of  the  consideration  for  the  deeds,  was  given  for 
stock  in  the  J.  A.  Rose  Company,  which  her  husband  had  there- 
tofore bought  and  paid  for,  and  the  certificate  of  stock  was  made 
to  her  without  consideration. 

The  $1,000  mortgage,  which  it  is  alleged  she  assumed,  and 
upon  which  it  is  alleged  she  paid  $750,  the  proceeds  from  the 
sale  of  a  house  and  lot  in  China  Grove,  was  a  valid  encumbrance, 
but  the  $750  was  indirectly  paid  by  the  husband,  H.  C.  Lentz, 
who  had  bought  and  paid  for  the  house  and  lot  at  China  Grove, 
and  had  the  title  made  to  her,  without  consideration. 

The  jury  returned  the  following  verdict : 

1.  Did  the  defendant  H.  C.  Lentz  execute  and  deliver  the 
deeds  mentioned  in  the  complaint  with  intent  to  hinder,  delay, 
and  defraud  his  creditors,  as  alleged  in  the  complaint  ?  Answer : 
Yes. 

2.  If  so,  did  the  defendant  Mrs.  Mary  A.  Lentz  have  knowl- 
edge of  and  participate  in  such  fraudulent  intent?  Answer: 
Yes. 

There  was  no  objection  to  the  issues  by  either  party.  Judg- 
ment, declaring  the  deeds  void,  was  entered  upon  the  verdict, 
and  defendants  appealed. 
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T.  F.  Kluttz  46  Son  and  John  L,  Rendlemwn  for  plaintiff, 
Jerome  &  Price  and  T.  H.  Hudson  for  defendant. 

Walkeb,  J.  The  defendants  demurred  ore  tenus  to  the  com- 
pkint,  upon  the  ground  that  the  complaint  did  not  state  a  good 
cause  of  action,  plaintiffs  having  failed  to  allege  therein  that 
the  judgment  against  H.  C.  Lentz  and  his  sureties  had  heen  paid 
by  the  latter  and  assigned  to  a  trustee  for  them.  The  pleading, 
it  is  true,  was  not  drawn  with  that  regard  for  technical  pre- 
cision and  accuracy  which  even  the  liberal  provisions  of  The 
Code  require.  It  must  not  be  supposed  that  because  pleadings 
are  now  under  The  Code  construed  favorably  to  the  pleader,  to 
effectuate  the  main  purpose  of  having  cases  tried  upon  their 
real  merits,  that  it  permits  the  pleader  to  disregard  the  ordinary 
and  familiar  rule  requiring  pleadings  to  be  so  drawn  as  to  pre- 
sent clearly  the  issues  in  the  case.  The  Code  provides  that  the 
cause  of  action  shall  be  plainly  and  concisely  stated,  but  this 
does  not  mean  that  essential  fullness  of  statement  shall  be  sacri- 
ficed to  conciseness,  but  that  all  the  facts  going  to  make  up  the 
cause  of  action  must  be  stated  as  plainly  and  concisely  as  is 
consistent  with  perfect  accuracy,  and  that  no  material  allegation 
should  be  omitted.  Blackmore  v.  Winders,  144  ^.  C,  212; 
Bank  v,  Duffy,  156  N.  C,  83.  Looseness  in  pleading  and  in- 
adequacy of  allegation  are  as  much  condemned  by  the  present 
code  of  procedure  as  they  were  under  the  former  strict  and 
exacting  system  of  the  common  law.  It  is  form  and  fiction  that 
have  been  abolished,  but  the  essential  principles  of  good  plead- 
ing have  been  retained. 

The  defendants'  demurrer  comes  too  late.  They  passed  the 
defective  pleading  by  themselves  answering  to  the  merits,  and 
thereby  waived  the  defect,  which  is  not  a  fatal  one,  but  can  be 
cured  by  amendment.  It  is  the  defective  statement  of  a  good 
cause  of  action,  and  not  the  statement  of  a  defective  cause. 
When  the  defect  appears  in  the  cause  of  action  itself,  no  amend- 
ment can  cure  it,  for  it  has  no  existence  in  fact ;  it  is  otherwise 
where  the  defect  is  merely  in  the  statement,  for  in  such  a  case 
it  can  be  removed  by  amendment,  and  the  cause  of  action  will 
thus  be  perfected.    Oarrett  v.  Trotter,  65  N.  C,  430;  Warner  v. 
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R,  R.,  94  N.  C,  251 ;  Johnson  v.  Finch,  93  N.  C,  205 ;  McEU 
wee  V.  Blackwell,  94  N.  C,  261,  and  cases  supra. 

While  the  complaint  does  not  allege,  as  good  pleading  perhaps 
required,  that  the  sureties  had  paid  the  judgment,  it  does  state 
that  the  judgment  had  been  assigned  "for  value  and  without 
recourse"  to  a  trustee  for  the  sureties,  which  subrogated  them 
in  law  and  equity  to  the  rights  of  the  creditor,  or  plaintiff  in 
the  judgment,  to  whom  they  had  advanced  the  consideration  for 
the  use  and  benefit  of  the  debtor,  H.  C.  Lentz,  one  of  the  defend- 
ants. 

In  any  view  of  the  complaint  and  the  proceedings  below,  the 
demurrer  ore  tenus  was  properly  overruled;  but  before  final 
judgment  is  entered  in  the  case  the  complaint  should  be  amended 
by  inserting  the  omitted  allegation  as  to  the  payment  by  the 
sureties.  The  sureties  should  also  be  made  parties,  as  plaintiffs, 
in  their  own  right,  and  not  merely  as  beneficiaries  under  tlie 
assignment  of  the  judgment  to  the  trustee,  as  they  are  the  real 
parties  in  interest  within  the  meaning  of  The  Code,  the  trustee 
merely  holding  the  naked  legal  title  for  them,  and  not  being  bene- 
ficially interested  in  the  recovery.  They  are  certainly  proper 
parties,  in  a  case  like  this  one,  notwithstanding  Revisal,  sec. 
404,  and  it  is  best  that  they  should  be  brought  in  by  amendment, 
and  joined  as  parties  with  the  trustee. 

It  is  contended  by  the  defendants  that  the  sureties  satisfied 
the  judgment  by  the  payment,  but  this  is  not  so,  as  it  appears 
that  it  was  assigned  to  a  trustee  for  their  benefit,  if  that  was 
necessary,  and  the  fact  that  he  may  be  one  of  the  sureties,  which 
does  not  clearly  appear,  can  make  no  difference,  as  he  holds,  at 
least,  for  the  other  sureties  under  the  assignment,  if,  as  to  him- 
self, the  judgment  is  canceled  by  the  payment  of  his  share. 
Besides,  the  sureties  can  maintain  the  action  upon  the  implied 
promise  of  their  principal,  H.  C.  Lentz,  to  reimburse  them  for 
the  money  paid  on  the  judgment  to  his  use,  and  a  fresh  judg- 
ment against  him  is  not  necessary  for  the  purpose,  as  we  have 
recently  held  in  SUh  Co,  v.  Spinning  Co.,  154  N.  C,  421.  See, 
also.  Bank  v,  Harris,  84  N.  C,  206 ;  Mehane  v,  Layion,  86  N.  C.^ 
574;  McLendon  v.  Commissioners,  71  N".  C,  38. 
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As  to  the  rights  and  remedies  of  sureties,  under  such  circum- 
stances, the  following  authorities  may  further  be  consulted:  27 
Am.  and  Eng.  Enc.  (2  Ed.),  213;  Stearns  on  Suretyship,  470, 
474,  478;  Brandt  on  Suretyship  and  Guaranty  (3  Ed.),  sees. 
342,  343,  and  346 ;  Leightbown  v,  McMyn,  L.  R.,  33  Ch.  Div., 
575 ;  Gerher  v.  Shrak,  72  Ind.,  553 ;  Neal  v.  Na^h,  23  Ohio  St., 
483;  Benne  v.  Schnecke,  100  Mo.,  250;  Bragg  v,  Patterson,  85 
Ala.,  233 ;  Harris  v.  Frank,  29  Kansas,  200.  We  do  not  see  how 
the  defendants  are  now  interested  in  the  question  as  to  the  sure- 
ties' rights  under  the  judgment.  The  proceeds  of  the  property 
fraudulently  conveyed  must  be  applied  to  the  payment  of  H.  C. 
Lentz's  creditors,  and  the  right  of  the  sureties  to  the  lien  of  the 
judgment  is  not,  at  present,  involved. 

Having  disposed  of  these  preliminary  matters,  we  will  now 
proceed  to  consider  the  remaining  question,  as  to  the  fraud.  It 
seems  to  us,  after  carefully  reading  the  evidence,  that  there  is 
plenary  proof  of  the  intent  in  the  mind  of  H.  C.  Lentz  to  defeat 
his  creditors,  when  he  made  the  conveyances  to  his  wife  and 
Fesperman.  He  was  utterly  and  hopelessly  insolvent  at  the 
time.  The  circumstances,  not  disputed,  tend  to  show  his  unlaw- 
ful purpose  to  divest  himself  of  his  property  and  put  it  away 
so  that  it  could  not  be  reached  by  his  creditors,  who  were  justly 
entitled  to  have  it  applied  to  the  payment  of  their  debts.  Not 
only  this,  but  he  declared  his  dishonest  purpose  to  the  witness 
J.  L.  Holshouser  on  the  very  eve  of  his  impending  financial 
disaster,  telling  him  that  he  intended  to  save  himself,  and  advis- 
ing Holshouser  to  do  the  same.  The  feme  defendant  objected 
to  this  testimony,  but  it  was  competent,  as  to  his  intent,  but  not 
binding  upon  her  or  affecting  her  interest  in  the  property,  unless 
she  participated  in  the  fraud  or  accepted  the  deed  with  knowl- 
edge of  it.  As  to  H.  C.  Lentz,  the  proof  discloses  a  bald  and 
transparent  fraud.  Did  she  avail  herself  of  it  with  such  notice  ? 
This  is  really  the  only  practical  question  in  the  case.  It  would 
seem  that  the  fraud  was  so  palpable — so  visible  to  the  naked 
eye — if  she  had  notice  of  the  circumstances,  which  appears  more 
than  probable,  that  she  could  not  have  overlooked  it,  or  mis- 
nnderstood  the  true  nature  of  the  transaction.  She  knew  that 
he  was  insolvent,  or  should  have  known  it,  which  is  the  same  in 
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law ;  that  her  husband  was  heavily  involved  and  was  transferring 
all  he  had  to  her  without  any  adequate  consideration,  and  upon 
the  sole  pretense  of  benefiting  her,  without  any  regard  for  the 
just  rights  of  his  creditors.  She  had  paid  nothing  for  the  prop- 
erty, real  or  personal,  that  he  had  given  her,  but  was  really,  and 
to  all  intents  and  purposes,  a  mere  volunteer.  Such  a  trans- 
action should  not  be  allowed  to  stand  in  the  way  of  creditors  so 
as  to  defeat  their  rights. 

The  presiding  judge  (Hon.  C,  C,  Lyon)  stated  the  case  with 
unusual  clearness  and  with  impartiality,  and  most  favorably 
for  the  defendant,  in  his  charge  to  the  jury,  following  closely 
the  decisions  of  this  Court  upon  the  subject,  as  we  understand 
and  interpret  them.  He  instructed  them  substantially  that,  not- 
withstanding all  the  suspicious  circumstances  relied  on  to  con- 
demn the  transfer  of  the  property,  if  they  found  that  the  feme 
defendant  paid  value  for  the  property,  it  would  shift  the  burden 
to  the  plaintiffs,  and  require  of  them  to  prove  that  there  was  an 
actual  intent  on  the  part  of  H.  C.  Lentz  to  defraud,  and,  more- 
over, that  the  feme  defendant  either  participated  in  the  fraudu- 
lent alienation  of  her  husband's  property  or  took  the  deeds  from 
him  with  actual  notice  of  his  covinous  purpose.  He  even  told 
the  jury  that  if,  before  her  husband  became  insolvent,  he  had 
transferred  to  her  the  stock  in  the  Rouse  Company,  it  was  a  valid 
gift,  and  should  be  treated  by  them  as  her  property,  in  passing 
upon  the  question  as  to  the  consideration  for  the  conveyances, 
she  having  testified  that  her  husband  had  transferred  the  stock 
to  her  as  a  gift,  and  afterwards  had  bought  it  back,  giving  her 
his  note  for  $1,229  for  it,  and  that  this  debt  of  his  to  her,  and  a 
previous  mortgage  on  the  land,  which  she  assumed,  constituted 
the  consideration  of  the  deed  to  her  for  the  property.  There 
was  ample  evidence  that  the  fem^  defendant  was  fully  cognizant 
of  the  wrongful  intent  of  her  husband  in  making  the  transfers 
to  her.  It  was  all  done  at  a  time  when  he  was  being  hotly  pur- 
sued by  his  creditors,  and  it  had  every  appearance  of  an  effort, 
on  his  part,  to  better  prepare  himself  for  the  race  he  was  run- 
ning with  his  creditors  "to  save  himself'  and  to  outstrip  them. 
No  one  could  hardly  fail  to  discover  his  motive. 

In  order  to  sustain  the  charge  of  the  court,  it  is  only  necessary 
that  we  should  refer  to  what  is  said  by  Justice  Avery  in  the 
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learned  and  valuable  opinion  he  delivered  for  the  Court  in 
Peeler  v.  Peeler,  109  N.  C,  628,  as  follows :  "Where  an  insol- 
vent husband  has  conveyed  land  to  his  wife,  and  a  preexisting 
creditor  brings  an  action  to  impeach  the  deed  for  fraud,  the 
onus  is  upon  her  to  show  that  a  consideration '  actually  passed 
in  the  shape  of  money  paid,  something  of  value  delivered,  or 
the  discharge  of  a  debt  due  from  the  husband  to  her.  Browii  v, 
Mitchell,  102  X.  C,  373;  Bump.  Fraud.  Con.,  pp.  6,  318; 
Stephenson  v.  Felton,  106  N.  C,  120;  Osborne  v.  Wilkes,  108 
X.  C,  669 ;  Woodniff  v.  Bowles,  104  N.  C,  213 ;  Bigelow  on 
Frauds,  136.  To  this  extent  she  is  required  to  assume  a  burden 
not  placed  upon  other  grantees.  Helms  v.  Green,  105  N".  C, 
257.  When  she  oflFers  testimony  sufficient  to  satisfy  the  jury  of 
the  existence,  validity,  and  discharge  of  such  previous  debt  by 
the  conveyance,  or  shows  in  some  other  way  that  the  deed  was 
founded  upon  a  valuable  consideration,  the  burden  shifts  again 
and  rests  upon  the  plaintiff  to  show,  to  the  satisfaction  of  the 
jury,  the  fraud  which  he  has  alleged  as  the  ground  of  the  relief 
demanded.  Brown  v,  Mitchell,  supra;  McLeod  v.  Bullard,  84 
X.  C,  515.  But  if,  after  turning  the  laboring  oar  over  to  the 
creditor,  the  jury  are  satisfied,  upon  a  review  of  the  testimony, 
that  the  husband  executed  the  deed  to  her  to  hinder,  delay,  or 
defeat  a  creditor  in  the  collection  of  his  debt,  and  that  she  par- 
ticipated in  his  purpose,  or  knew  of  his  intent  at  the  time, 
though  the  consideration  may  have  been  a  valid  preexisting  debt 
to  her,  it  is  their  duty  to  find  that  the  conveyance  was  made  to 
defraud  creditors.  In  the  last  clause  of  the  statute  (Code,  sec. 
1545;  13  Eliz,,  ch.  5,  sec.  2)  it  is  provided  that  as  against  a 
person  whose  debt,  etc.,  'shall  or  might  be  in  any  wise  disturbed, 
hindered,  delayed,  or  defrauded'  by  the  covinous  and  fraudulent 
practices  previously  mentioned  in  the  same  section,  viz.,  by  con- 
veyances executed  *with  the  purpose  and  intent  to  delay,  hinder, 
and  defraud  creditors,'  such  a  conveyance  shall  be  void."  If 
there  was  the  least  departure  by  the  learned  trial  judge  from  this 
statement  of  the  law,  it  was  decidedly  in  f^vor  of  the  feme  de- 
fendant, and,  therefore,  she  cannot  complain;  but  we  think  the 
law  was  given  to  the  jury  with  perfect  accuracy.  Redmond  i\ 
Chandley,  119  K  C,  575;  Graeher  v.  Sides,  151  K  C,  596; 
Crockett  V.  Bray,  151  N.  C,  615. 
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Speaking  for  himself,  and  not  in  the  least  committing  the 
Court  to  his  view,  the  writer  of  this  opinion  thinks  that  the  law 
is  not,  and  should  not  be,  so  favorable  to  the  married  woman  as 
stated  by  this  Court  in  the  cases  cited.  Our  statute,  Revisal, 
sec.  764,  requires  the  purchaser  of  property,  where  the  fraud  of 
the  vendor  is  shown,  to  take  the  burden  and  prove  that  he  (or 
she)  acquired  it  for  value,  or  upon  good  consideration,  and  with- 
out notice  of  the  fraud.  Cox  v,  WcUl,  132  N.  C,  734;  Pell's 
Revisal,  sec.  964,  and  notes.  But  this  Court  seems  to  have  made 
an  exception  to  that  statutory  rule,  in  the  case  of  the  wife  taking 
a  conveyance  from  her  husband,  though  there  would  seem  to 
be  no  real  and  convincing  reason  for  it.  The  presumption,  it 
seems,  should  be  stronger  against  her  than  it  is  when  the  convey- 
ance is  made  to  one  not  so  closely  connected  with  the  vendor,  or 
sustaining  such  an  intimate  and  confidential  relation  towards 
him,  for,  in  the  case  of  husband  and  wife,  with  his  strong  influ- 
ence over  her,  there  is  a  greater  temptation  to  commit  fraud,  and 
a  better  opportunity  aflForded  for  its  consummation.  The  posi- 
tion of  the  feme  defendant  would  not  be  improved,  but  made 
worse,  should  the  law  be  thus  declared.  She  would  have  to  take 
all,  instead  of  only  a  part  of  the  burden  to  rebut  the  presump- 
tion against  her.  But  the  law,  as  it  now  stands,  is  more  favor- 
able to  her,  as  we  have  shown,  and  we  follow  the  decisions. 

The  jury  have  found  the  facts  against  the  defendants,  upon 
evidence  which  fully  warrants  the  verdict,  and  under  instruc- 
tions wholly  free  from  error. 

It  is  competent  to  prove  by  O.  D.  Davis  that  the  sureties  had 
paid  the  judgment  of  the  Davis  &  Wiley  Bank  against  H.  C. 
Lentz.  He  knew  the  facts,  as  its  cashier  and  receiving  teller, 
and  why  should  he  not  be  permitted  to  speak  of  it?  The  evi- 
dence as  to  the  bill  of  sale  to  Fesperman  was  also  competent,  as 
showing  a  contemporary  transaction,  indicating  the  fraudulent 
purpose  of  Lentz  and  the  preparation  he  was  making  at  the  time 
to  put  away  his  property  in  order  to  defeat  his  creditors.  It 
was  but  forging  one.  of  the  links  in  the  chain  of  circumstances 
going  to  establish  the  essential  fact  of  intent.  It  can  make  no 
difference  that  the  conveyance  was  made  to  a  third  party,  for 
still  it  bears  upon  the  issue  as  to  the  covinous  purpose.  Brink 
V,  Black,  77  N.  C,  59.     The  evidence  as  to  a  fraudulent  intent 
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usually  is  permitted  to  take  a  wide  range,  as  it  may  be  inferred 
from  many  circumstances,  each  one  by  itself  being  apparently 
of  small  importance,  but  together  producing  an  absolute  con- 
viction. 

The  court  might,  in  this. case,  have  gone  further  than  it  did 
in  the  judgment,  and  ordered  a  sale  of  the  land  for  the  payment 
of  the  judgment  debt  evidenced  by  it,  but  there  was  no  request 
for  it  to  do  so,  and  we  merely  refer  to  it  for  the  purpose  of 
calling  attention  to  the  advisability  of  deciding  all  controversies, 
relating  to  the  same  subject-matter,  in  one  action,  as  contem- 
plated by  The  Code. 

No  error. 


J.  J.  L.  McCULLERS  v.  THE  BOARD  OF  COMMISSIONERS  OF 

WAKE  COUNTY. 

(Filed  21  December,  1911.) 

1.  Health — County   Superintendent — Vacancy — Appointment — inter- 

pretation of  Statute. 

It  is  the  intent  of  section  9,  chapter  62,  Public  Laws  of  1911, 
that  the  office  of  the  county  superintendent  of  health  should  not 
remain  vacant,  and  when  the  county  board  of  health  has  ap- 
pointed such  an  officer,  who  refuses  to  qualify,  and  the  office 
thus  remains  vacant  for  two  calendar  months,  the  Secretary  of 
the  State  Board  of  Health  may  make  a  valid  appointment  of 
one  to  fill  the  vacancy. 

2.  Same — Added  Duties — Two  Offices — Constitutional  Law. 

Section  9,  chapter  62,  Public  Laws  of  1911,  constituting  the 
county  board  of  health  of  the  chairman  of  the  board  of  county 
commissioners,  the  mayor  of  the  county  town,  etc.,  the  county 
superintendent  of  schools,  and  two  physicians  to  be  selected  by 
these  two  officials.  Is  not  repugnant  to  Article  XIV,  sec.  7,  of 
the  State  Constitution,  which  forbids  the  holding  of  two  offices 
by  one  man  at  the  same  time,  but  simply  adds  further  duties 
to  the  offices  already  created,  which  expires  with  the  term  of 
office  of  each. 

3.  Same — Officers  Ex  Officio — Terms  of  Office. 

The  provisions  of  section  9,  chapter  62,  Public  Laws  of  1911, 
that  "the  term  of  office  of  the  members  of  the  county  board  of 
health  shall  terminate"  at  certain  specified  times,  does  not  relate 
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to  the  terms  of  the  ex  officio  officers,  but  to  the  term  of  office 
of  the  physicians  appointed  by  them,  the  terms  of  the  ex  officio 
members  expiring  on  the  dates  already  prescribed  for  their 
respective  offices. 

4.  Health — County   Superintendent — Vacancy — Appointment  —  Com- 

pensation— Interpretation  of  Statutes — Mandamus. 

The  right  of  one  appointed  by  the  Secretary  of  the  State 
Board  of  Health  to  fill  a  vacancy  in  the  office  of  the  county 
super! ntendwit  of  health  for  two  months  is  not  affected  by  the 
question  of  whether  the  compensa^tion  has  been  fixed  by  the 
secretary  "in  proportion  to  the  salaries  paid  by  other  counties 
for  the  same  service,  etc.,"  for  it  is  required  that  the  board  of 
county  commissioners  approve  the  expenditure  and  pass  upon 
its  reasonableness,  and  upon  their  failure  to  do  so  mandamus 
will  lie  to  compel  them  in  good  faith  to  pass  upon  it  and  in  the 
exercise  of  a  sound  judgment  say  whether  or  not  the  compen- 
sation for  the  services  as  fixed  are  warranted  by  the  statute. 
Public  Laws  1911,  ch.  62,  sec.  9. 

5.  Health — County   Superintendent — Vacancy — Board's   Appointee — 

Colorable  Title — Quo  Warranto. 

The  county  board  of  commissioners  having  failed  for  two 
months  to  fill  a  vacancy  in  the  office  of  county  superintendent  of 
health,  one  was  appointed  by  the  Secretary  of  the  State  Board 
of  Health,  whom  the  county  refused  to  recognize,  and  engaged 
another  person  to  attend  to  his  duties:  Held,  the  appointee  of 
the  board  of  commissioners  had  not  a  colorable  title  to  the 
office,  and  the  remedy  of  the  appointee  of  the  secretary  was  not 
by  quo  warranto. 

Appeal  from  Peebles,  /.,  at  October  Term,  1911  of  Wake. 

This  is  a  proceeding  for  mandamus  to  compel  the  defendant 
board  to  admit  plaintiff  to  the  office  of  Superintendent  of  Health 
of  Wake  County  and  to  compel  the  said  board  to  audit  his 
accounts  for  services. 

The  judgment  was  rendered  denying  the  relief  prayed  and 
dismissing  the  proceedings. 

This  cause  coming  on  to  be  heard  by  me  in  chambers  at  Ral- 
eigh, Thursday  and  Friday,  November  23  and  24,  1911.  After 
hearing  complaint,  answer,  affidavits,  and  argument  of  counsel 
on  both  sides,  by  consent  of  both  sides  I  took  the  papers  with 
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me  in  order  to  give  the  matter  further  consideration.  Having 
given  the  matter  further  consideration,  I  render  the  following 
judgment : 

1.  I  find  and  hold  that  the  pleadings  raise  no  issue  of  fact 
requiring  the  intervention  of  a  jury,  and  I  therefore  overrule 
the  defendant's  motion  for  a  trial  by  jury.  To  this  ruling  de- 
fendants except. 

2.  I  find  that  the  facts  contained  in  sections  1  to  8  of  com- 
plaint, both  included,  are  true. 

3.  It  appearing  from  the  complaint  that  the  county  board  of 
health  was  organized  as  is  required  by  section  9,  chapter  62  of 
the  Public  Laws  of  1911,  and  elected  J.  J.  L.  McCuUers  county 
superintendent  of  health,  that  the  contingency  upon  which 
W.  S.  Rankin  as  Secretary  of  State  Board  of  Health  was  author- 
ized to  act  never  happened,  and  the  appointment  of  plaintiff  by 
said  Rankin  was  void.  I  also  find  and  hold  that  said  Rankin 
did  not  fix  the  fees  as  is  directed  in  section  9  of  said  chapter  62. 

4.  Article  XIV,  sec.  7,  of  State  Constitution,  forbids  the  hold- 
ing of  two  ofiices  by  one  man  at  the  same  time.  If  the  act  had 
provided  that  D.  T.  Johnson,  James  I.  Johnson,  and  Z.  V.  Judd 
should  constitute  the  Board  of  Health  for  Wake  County,  their 
acceptance  of  said  office  would  have  rendered  vacant  the  office 
of  chairman  of  the  board  of  county  commissioners,  office  of 
Mayor  of  Raleigh,  and  office  of  Superintendent  of  Public  Schools 
for  Wake  County.  The  Gleneral  Assembly  seems  to  have  linked 
the  office  of  Superintendent  of  the  Board  of  Health  for  Wake 
County  with  the  other  three  offices  and  made  them  inseparable, 
and  for  that  reason  I  think  and  hold  that  section  9  of  Public 
Laws  of  1911,  chapter  62,  is  unconstitutional  and  void. 

5.  I  find  the  facts  stated  in  section  11  of  the  answer  to  be 
true.  I  hold  that  Dr.  R.  S.  Stevens  is  not  an  usurper,  but  is  in 
the  office  of  superintendent  of  health  for  Wake  under  color  of 
title  and  is  a  de  facto  officer  and  cannot  be  ousted  without  a  day 
in  court,  and  hence  I  hold  that  mandamus  is  not  the  proper 
remedy.  And  I  therefore  dismiss  these  proceedings  at  the  costs 
of  the  plaintiff,  to  be  taxed  by  the  clerk. 

This  December  1,  1911.  R.  B.  Peebles, 

Judge  Holding  Courts  of  Sixth  District. 

From  the  said  judgment  plaintiff  appealed. 


78  IN  THE  SUPEEME  COUET.  [158 

McGULLEBS   V.   Ck>MMISSIONEBS. 

Aycoch  &  Winston  and  Bart  ^M.  Oatling  for  plaintiff, 
B.  C,  Beckwith  and  R.  N,  Sirrnns  for  defendant, 

Brown^  J.  The  plaintiff  derives  his  title  to  the  office  of  Super- 
intendent of  Health  of  Wake  County  by  appointment  of  the 
Secretary  of  the  State  Board  of  Health,  under  chapter  62,  sec. 
9,  Public  Laws  of  1911,  which  provides  that  if  the  county  board 
of  health  of  any  county  shall  fail  to  elect  a  county  superintend- 
ent of  health  within  two  calendar  months  of  the  time  fixed  by 
the  statute  when  such  election  shall  take  place,  the  said  secretary 
of  the  State  board  shall  appoint. 

The  defendant  board  of  commissioners  passed  a  resolution 
undertaking  to  appoint  a  superintendent  of  health  and  to  fix 
his  salary.  In  consequence  of  such  conflict  between  the  two 
boards  and  the  failure  to  fix  his  compensation,  the  plaintiff 
appeared  before  the  board  of  health  at  its  next  meeting  and 
declined  to  qualify  as  Superintendent  of  Health  for  Wake 
County.  The  board  of  health  having  failed  to  elect  a  superin- 
tendent for  more  than  two  calendar  months,  the  secretary  of  the 
State  board,  W.  S.  Rankin,  on  17  July,  1911,  appointed  plaintiff 
the  superintendent  of  health  and  quarantine  officer  for  Wake 
County  and  fixed  his  fees  and  compensation,  claiming  to  have 
done  so  in  accordance  with  sections  9  and  16  of  said  act.  The 
plaintiff  qualified  as  such  and  the  defendant  board  declined  to 
recognize  him  and  to  pass  on,  audit,  and  approve  his  bill  for 
fees,  as  required  by  section  9.  His  Honor  found  the  facts  as 
stated  in  sections  1  to  8,  inclusive,  of  the  complaint  to  be  true, 
but  it  is  unnecessary  to  state  them  more  fully. 

1.  It  is  contended  that  the  contingency  had  not  arisen  when 
the  secretary  could  lawfully  appoint.  The  statute  requires  the 
board  of  health  to  meet  and  elect  on  the  second  Monday  in  May, 
1911,  and  thereafter  on  the  second  Monday  of  January  in  the 
odd  years  of  the  calendar.  A  majority  of  the  board  of  health 
voted  for  plaintiff,  but  he  refused  to  qualify.  It  was  the  duty 
of  said  board  to  at  once  elect  another  person.  This  it  failed  to 
do,  so  that  the  office  remained  vacant  for  more  than  two  months 
up  to  the  time  the  State  secretary  made  the  appointment.  We 
think  the  true  intent  and  meaning  of  the  statute  is  to  give  such 
appointment  to  the  State  secretary  when  the  boai'd  of  health  for 
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any  reason  permits  the  office  to  remain  vacant  for  two  calendar 
months  from  the  date  fixed  by  the  statute,  in  this  case  the  second 
Monday  in  May. 

The  public  interest  requires  that  this  particular  office  shall 
have  an  incumbent  to  discharge  its  duties,  and  the  evident  inten- 
tion of  the  Greneral  Assembly  was  to  prevent  the  office  being 
unfilled  for  a  longer  period  than  the  time  named.  We  think  the 
learned  counsel  for  the  defendants  place  a  too  restricted  con- 
struction upon  the  meaning  and  purport  of  the  words  "shall 
fail  to  elect"  as  used  in  the  statute.  We  think  the  General 
Assembly  meant  the  choosing  and  induction  into  office  of  a 
superintendent  of  health  within  the  two  calendar  months.  S.  v. 
WUroy,  10  Ire.,  329.  If  this  were  not  so,  then  a  hostile  board 
of  health  could  keep  the  office  vacant  by  electing  a  person  who 
would  not  qualify  and  the  purpose  of  the  Greneral  Assembly  be 
entirely  defeated. 

2.  But  the  real  controversy  in  this  case,  which  has  been  argued 
with  much  force  by  counsel  on  both  sides,  is  the  constitutionality 
of  section  9  of  the  act. 

The  power  of  the  secretary  of  the  State  board  to  make  the 
appointment  is  conferred  by  said  section,  and  if  it  is  void  in 
toto,  then  it  is  contended  that  plaintiff's  title  to  the  office  fails. 
The  learned  judge  of  the  Superior  Court  took  this  view  and  in 
his  judgment  expressed  it  in  these  words : 

"Article  XIV,  sec.  7,  of  State  Constitution  forbids  the  holding 
of  two  offices  by  one  man  at  the  same  time.  If  the  act  had  pro- 
vided that  D.  T.  Johnson,  James  I.  Johnson,  and  Z.  V.  Judd 
should  constitute  the  Board  of  Health  for  Wake  County,  their 
acceptance  of  said  office  would  have  rendered  vacant  the  office 
of  chairman  of  the  board  of  county  commissioners,  office  of 
Mayor  of  Raleigh,  and  office  of  Superintendent  of  Public 
Schools  for  Wake  County.  The  Greneral  Assembly  seems  to 
have  linked  the  office  of  Superintendent  of  the  Board  of  Health 
for  Wake  County  with  the  other  three  offices  and  made  them 
inseparable,  and  for  that  reason  I  think  and  hold  that  section  9 
of  Public  Laws  of  1911,  chapter  62,  is  unconstitutional  and 
void." 

It  appears  that  the  persons  named  above  are  respectively 
Chairman  of  the  Board  of  Commissioners  of  Wake  County, 
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Mayor  of  Raleigh,  and  County  Superintendent  of  Schools  for 
Wake  County.  Chapter  62,  Laws  of  1911,  appears  to  be  a  com- 
prehensive revisal  of  all  preceding  laws.  It  covers  the  entire 
subject  of  public  health,  both  State  and  county.  It  first  provides 
for  the  establishment  of  a  North  Carolina  Board  of  Health, 
which  is  to  be  made  up  by  the  election  by  the  Medical  Society 
of  North  Carolina  of  four  members,  and  by  the  appointment 
of  the  Governor  of  five.  Section  9  constitutes  the  county  board 
of  health  of  the  chairman  of  the  board  of  commissioners,  the 
mayor  of  the  county  town,  and  when  there  is  no  mayor,  the 
clerk  of  the  Superior  Court,  the  county  superintendent  of  schools, 
together  with  two  physicians  to  be  elected  by  those  three  public 
ofiicials. 

We  are  unable  to  concur  in  the  conclusion  that  the  statute  is 
violative  of  Article  XIV,  sec.  7,  of  our  State  Constitution.  It 
is  not  a  case  where  one  person  holds  two  offices  at  the  same  time, 
but  rather  the  case  where  the  duties  of  a  member  of  the  coimty 
board  of  health  are  to  be  performed  ex  officia  by  the  chairman 
of  the  board  of  commissioners,  the  mayor,  and  the  superintend- 
ent of  schools.  These  duties  cannot  be  discharged  by  the  indi- 
viduals named  in  his  Honor's  judgment  any  longer  than  during 
the  period  they  hold  the  offices  of  chairman,  mayor,  and  superin- 
tendent. The  right  to  discharge  such  duties  is  not  conferred 
upon  them  as  individuals,  but  is  a  part  of  the  duties  of  the  one 
office  already  held  by  each. 

The  case  of  Barnhill  v.  Thompson,  122  N".  C,  493,  does  not 
sustain  the  contention  of  the  defendants.  The  facts  in  that  case 
show  that  the  Board  of  Education  of  Bladen  County  was  elected 
by  the  board  of  commissioners  of  said  county,  the  clerk  of  the 
Superior  Court  and  the  register  of  deeds,  under  the  existing  law, 
sitting  with  them.  This  body  elected  the  defendant  Thompson, 
who  was  a  member  of  the  board  of  county  commissioners,  a 
member  of  the  board  of  education,  and  he  undertook  to  exercise 
the  duties  of  both  offices.  This  Court  held  that  he  was  ineligible 
to  discharge  the  duties  of  county  commissioner;  that  when  he 
accepted  the  second  office  he  thereby  vacated  the  one  he  already 
held.  His  right  to  act  as  a  member  of  the  board  of  education 
was  not  questioned.     In  the  case  at  bar  the  persons  named  in 
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the  judgment  have  not  been  elected  or  appointed  to  any  other 
office,  but  the  added  duties  of  the  county  board  of  health  have 
been  placed  upon  the  offices  they  already  held,  and  as  long  as 
they  retain  such  offices  they  must  discharge  such  duties,  and 
when  they  vacate  such  offices  their  successors  must  continue  to 
perform  them.  By  discharging  the  duties  of  the  board  of  health 
and  acting  as  members  of  that  board,  those  gentlemen  did  not 
vacate  the  offices  they  already  held,  for  the  moment 'they  resigned 
or  vacated  such  offices  they  at  once  became  ineligible  to  continue 
as  members  of  the  board  of  health.  For  this  reason  they  could 
have  no  right  to  elect  which  office  they  would  take,  the  office 
they  held  or  membership  on  the  board  of  health. 

This  legislation  is  not  novel  in  North  Carolina — ^nor,  indeed, 
in  the  other  States  of  the  Union.  In  1901  the  Legislature  passed 
a  similar  act — section  4444  of  the  Revisal.  That  act  provides 
that  two  physicians  shall  be  selected,  one  by  the  chairman  of  the 
board  of  county  commissioners  and  one  by  the  mayor  of  the 
county  town,  who,  together  with  the  board  of  commissioners, 
shall  constitute  the  county  sanitary  committee,  of  which  com- 
mittee the  chairman  of  the  board  of  county  commissioners  shall 
be  ex  officio  chairman. 

We  also  have  the  familiar  case  of  the  Governor,  who  is  made 
bj  law  a  trustee  of  the  University  of  the  State  and  chairman  of 
the  board'  and  is  required  to  perform  these  duties  and  also  act 
as  chairman  of  the  executive  committee  of  the  trustees.  Similar 
l^slation  is  to  be  found  in  other  States  having  a  constitutional 
provision  similar  to  ours.  In  West  Virginia  the  law  requires 
the  Grovemor,  Auditor,  Treasurer,  Superintendent  of  Schools, 
and  Attomey-Greneral  to  serve  on  the  Board  of  Public  Works, 
and  prescribes  the  duties  of  said  board.  The  Court  of  Appeals 
in  an  elaborate  opinion  held  the  act  valid,  saying,  in  substance, 
it  simply  prescribes  additional  powers  and  duties  to  be  per- 
formed by  officers  already  elected  .by  the  people,  and  that  it  does 
not  amount  to  an  appointment  to  an  office  created  by  law,  but 
that  it  only  amounts  to  requiring  the  officers  of  the  executive 
department,  by  virtue  of  their  respective  offices  to  which  they 
hare  been  elected  by  the  people,  to  act  as  members  of  the  Board 
of  Public  Works ;  that  it  in  substance  simply  annexes  additional 
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powers  and  duties  to  their  respective  offices.  The  Court  goes  on 
to  say  "that  it  is  a  time-honored  usage  in  Virginia,  and  con- 
tinued in  West  Virginia,  to  cause  certain  duties  which  might 
have  been  assigned  to  officers  specially  appointed  or  elected  for 
the  purpose,  to  be  performed  by  officers  already  appointed  for 
general  service."  Bridges  v,  Shcdlcross,  6  W.  Va.,  578,  citing 
Wales  V,  Belcher,  20  Mass.,  508.  The  question  is  considered  by 
the  Court  of  Appeals  of  Virginia  in  Shurpe  v.  Robertson,  5 
Gratt.,  518.  In  that  case  certain  duties  were  assigned  the  cir- 
cuit judges  to  be  performed  in  the  Court  of  Appeals  and  special 
compensation  fixed  by  the  General  Assembly.  Judge  Baldwin, 
speaking  for  the  Court,  says:  "But  the  act  in  question  creates 
no  new  judicial  offices  and  appoints  no  additional  judges,  but 
merely  attaches  new  duties  for  offices  existing,  to  be  performed 
by  the  incumbents,  within  the  constitutional  power  of  the  Legis- 
lature." The  subject  is  discussed  by  the  Supreme  Court  of 
Texas  in  Powell  v.  Wilson,  16  Tex.,  p.  59,  and  the  views  we  have 
expressed  herein  are  fully  supported.  The  Court  says :  "It  can- 
not be  doubted  that  it  is  competent  for  the  Legislature  to  create 
an  office,  which  shall  be  that  of  a  substitute,  or  mere  auxiliary 
to  another,  the  duties  of  which  shall  commence  and  consist  in 
performing  the  duties  of  the  principal  office."  The  subject  is 
elaborately  discussed  by  the  Supreme  Court  of  Florida  in  Wil- 
hins  V.  Conners,  27  Fla.,  329,  and  it  is  held  that  the  statute 
making  it  the  duty  of  the  Sheriff  of  Escambia  County  to  act 
as  City  Marshal  of  Pensacola  is  not  obnoxious  to  the  Constitu- 
tion of  that  State,  declaring  that  "no  person  shall  hold  or  per- 
form the  functions  of  more  than  one  office  under  the  government 
of  this  State  at  the  same  time."  In  Louisiana  the  same  view  is 
taken  in  S.  v.  Somnie,  33  La.  Ann.,  237,  where  it  is  held  that  the 
act  providing  that  the  clerk  of  the  district  court  shall  be  ex 
officio  member  of  the  jury  commission  does  not  confer  an  addi- 
tional office  upon  the  incumbent  of  the  clerk's  office  in  violation 
of  the  constitutional  restriction. 

We  could  multiply  authorities  in  support  of  these  views,  but 
deem  it  unnecessary. 

It  is  true,  as  contended,  that  section  9  uses  this  expression, 
"the  term  of  office  of  members  of  the  county  board  of  health 


N.  C]  FALL  TERM,  1911.  83 

McCniXEBS   V.   Ck)MMISSIOX£BS. 

shall  terminate  on  the  first  Monday  in  January  in  the  odd  years 
of  the  calendar,  and  while  on  duty  they  shall  receive  $4  per 
diem,  to  be  paid  by  the  county."  The  former  law  declared  their 
term  of  ofiice  to  be  coterminus  with  that  of  the  commissioners 
with  whom  they  serve,  and  when  on  duty  they  shall  receive  the 
same  compensation  as  is  received  by  county  commissioners. 
Evidently  the  language  of  the  new  act  in  reference  to  term  of 
office  applies  only  to  the  two  physicians  who  are  chosen  as  mem- 
bers of  the  county  board  of  health  by  the  chairman  of  the  board 
of  county  commissioners,  by  the  mayor,  and  by  the  superintend- 
ent of  schools.  The  change  in  the  verbiage  ifi  due  to  the  fact 
that  there  is  a  difference  in  the  terms  of  the  ex  officio  members 
of  the  county  board  of  health.  The  county  superintendent  of 
schools  goes  out  of  office  on  the  first  Monday  in  July  of  each 
year;  the  mayor  of  the  county  town,  as  a  rule,  goes  out  in  May 
or  June,  while  the  terms  of  the  county  commissioners  expire  in 
December.  It  evidently  was  not  intended  to  either  leave  a 
vacancy  in  the  health  board  or  to  shorten  or  lengthen  the  terms 
of  the  ex  officio  members.  The  person  holding  the  office  of 
county  commissioner  when  his  successor  is  elected  as  chairman 
of  the  board  of  county  commissioners  on  the  first  Monday  in 
December  would  go  off  the  county  board  of  health  and  the  suc- 
ceeding chairman  of  the  board  of  county  commissioners  would 
eo  imtanii  become  a  member  of  the  county  board  of  health. 
The  same  is  true  of  the  mayor  and  of  the  superintendent  of  pub- 
Ue  schools. 

Our  conclusion  being  that  the  entire  section  of  the  act  is  a 
valid  exercise  of  legislative  power,  it  is  unnecessary  to  discuss 
the  powers  of  the  health  board  as  a  de  facto  organization  with  a 
colorable  right  to  discharge  the  duties  imposed  upon  it. 

3.  It  is  contended  that  the  secretary  of  the  State  board  did 
not  fix  the  fees  as  required  by  the  act.  We  fail  to  see  how  this 
affects  the  plaintiff's  title  to  the  office.  It  is  plain  that  the  secre- 
tary undertook  to  fix  the  fees  to  which  plaintiff  would  be  entitled, 
but  whether  he  observed  the  standard  laid  down  by  the  statute 
is  not  for  us  to  determine  in  this  proceeding.  The  statute,  sec- 
tion 9,  declares  that  the  compensation  of  the  superintendent  of 
health  for  the  county,  when  fixed  by  said  secretary,  shall  be  "in 
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proportion  to  the  salaries  paid  by  other  counties  for  the  same 
service,  having  in  view  the  amount  of  taxes  collected  by  said 
county." 

And  the  same  section  declares  that  "all  expenditures  shall  be 
approved  by  the  board  of  county  commissioners  before  being 
paid.'' 

It  thus  becomes  the  duty  of  the  board  of  commissioners  to  pass 
on  and  audit  the  plaintiff's  accounts  for  services  and  to  deter- 
mine whether  they  are  reasonable  and  within  the  bounds  fixed 
by  the  statute.  The  approval  of  the  defendant  board  is  necessary 
to  the  payment  of  plaintiff's  account,  and  while  the  courts  will 
not  undertake  to  compel  the  county  commissioners  to  approve 
them,  they  will  require  them  to  consider  the  account  and  to  pass 
on  it  in  good  faith  in  the  exercise  of  a  sound  judgment  as  to 
whether  or  not  the  services  as  charged  are  warranted  by  the 
statute. 

4.  It  is  contended  that  mandamus  is  not  the  proper  remedy, 
but  that  qtio  warranto  is.  This  contention  is  based  upon  the 
theory  that  one  Dr.  Stevens  is  in  possession  of  the  office  of 
"County  Superintendent  of  Health"  for  Wake  County  and  exer- 
cising its  functions.  We  find  nothing  in  the  record  that  gives 
Dr.  Stevens  even  a  colorable  title  to  the  office  or  indicates  that 
he  is  in  possession  of  it.  The  resolution  of  the  county  commis- 
sioners does  not  purport  to  elect  him  superintendent  of  health 
or  even  to  induct  him  into  any  office  established  by  law.  If  he 
is  in  the  service  of  the  county  commissioners  under  their  reso- 
lution to  employ  a  "county  physician"  (the  term  used  in  the 
resolution),  then  he  is  merely  a  contract  physician  performing 
services  which  should  be  performed  by  the  plaintiff,  and  is  not 
exercising  the  functions  of  a  public  office.  He  has  not  even 
a  colorable  title  to  the  office  of  "Coimty  Superintendent  of 
Health."  He  is  not  a  party  to  this  proceeding  and  was  very 
properly  omitted. 

That  mandamus  is  a  proper  remedy  to  enforce  plaintiff's 
demands  is  established  by  abundant  authority.  Moore  v,  Jones, 
76  N.  C,  185;  Doyle  v.  Raleigh,  89  K  C,  133;  Lyon  v.  Com- 
missioners, 120  N.  C,  239 ;  Koonce  v.  Commissioners,  106  N".  C, 
192. 
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Ve  assume  that  when  this  opinion  is  handed  down  it  will  be 
unnecessary  for  plaintiff  to  sue  out  the  writ,  but  in  case  it  is, 
the  plaintiff  may  apply  for  a  peremptory  writ  of  mandamus  to 
the  judge  of  the  Superior  Court  residing  in  or  holding  the  courts 
of  the  Sixth  Judicial  District. 

The  costs  of  this  appeal  will  be  paid  by  defendant  board  of 
commissioners. 

Eeversed. 


GEORGE  P.  REID  v.  R.  V.  KING. 
(Filed  23  December,  1911.) 

1.  Contracts— Oral — Party   Walls — Abutting   Owner — Agreement  to 

Pay — Equity — Statute  of  Frauds. 

A  parol  agreement  between  adjoining  owners  of  lands  that 
one  should  build  a  division  wall  partly  on  the  lands  of  each 
owner  and  for  the  use  of  both,  for  which  the  other  was  to  pay 
one-half  of  the  cost  in  the  event  he  should  thereafter  use  it,  is 
enforcible  in  equity  after  the  wall  has  been  built  by  the  one  and 
the  other  has  used  it  accordingly ;  and  being  enforced  upon  equita- 
ble principles,  it  does  not  fall  within  the  meaning  of  the  statute 
of  frauds,  which  requires  that  a  contract  concerning  lands  or 
interests  therein  be  In  writing. 

2.  Same — Easement — Deeds  and  Conveyances — Subsequent  Purchas- 

ers with  Notice. 

By  parol  agreement  between  the  owners  of  adjoining  lots,  one 
of  them  built  a  brick  building  on  his  own  land,  one  wall  of  which 
rested  partly  on  the  lands  of  the  other,  and  one-half  the  cost  of 
its  erection  was  to  be  paid  by  the  other  party  when  he  should 
use  it:  Held,  the  effect  of  this  agreement  was  to  create  cross- 
easements  as  to  each  owner,  which  would  bind  all  persons  suc- 
ceeding to  the  estates  to  which  the  easements  are  appurtenant, 
and  in  equity  a  purchaser  of  the  estate  of  the  owner  so  contract- 
ing, having  notice  of  the  agreement,  would  take  it  with  the  lia- 
bility to  pay  one-half  the  cost  of  the  wall,  whenever  he  availed 
himself  of  its  benefits. 

3.  Same — Incorporeal  Hereditaments. 

When  by  parol  agreement  one  owner  of  lands  has  built  a 
party  wall  one-half  upon  his  own  land  and  the  other  half  upon 
that  of  an  adjoining  owner,  and  the  latter  had  agreed  to  pay 
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for  one-half  of  the  wall  when  he  should  use  it,  equity,  to  give 
effect  to  the  agreement,  will  regard  the  agreement  as  creating 
an  incorporeal  hereditament  (in  the  form  of  an  easement)  out 
of  the  unconveyed  estate,  rendering  it  appurtenant  to  the  one 
conveyed,  and  binding  upon  the  title  of  subsequent  assignees 
with  notice. 

4.  Courts — Form  of  Action — Equity — Pleadings. 

Actions  at  law  and  suits  in  eiiuity  being  adjudicated  and  de- 
termined under  our  statute  by  the  same  tribunal,  equities  will 
be  administered  therein  where  they  sufficiently  arise  upon  the 
allegations  of  the  pleadings,  without  regard  to  the  form  or  man- 
ner in  which  they  are  alleged.  • 

Appeal  from  Justice,  J,,  at  July  Special  Term,  1911,  of 
Rutherford. 

This  action  was  brought  by  the  plaintiff  to  recover  one-half 
the  cost  of  erecting  a  party  wall  on  the  line  dividing  the  lots  of 
the  parties. 

The  following  are  the  facts,  as  gathered  from  the  pleadings 
and  proofs:  In  1904  the  plaintiff  and  one  Edward  Thompson 
were  the  owners  of  adjoining  lots  in  the  town  of  Forest  City, 
^.  C.  The  plaintiff,  in  1905,  erected  a  two-story  brick  building 
on  his  lot  in  such  manner  that  the  eastern  wall  thereof  rested 
one-half  on  his  lot  and  the  other  half  on  the  lot  of  Thompson; 
at  the  time  plaintiff  erected  his  building  he  entered  into  a 
verbal  agreement  with  Thompson,  providing  that  he  might  con- 
struct the  east  wall  of  the  building  on  the  dividing  line  of  the 
two  lots,  so  that  one-half  thereof  would  rest  on  each  lot,  and  that 
the  said  Thompson,  should  he  ever  build  on  his  lot,  might  join 
his  building  to  the  east  wall  of  plaintiff's  building  upon  his  pay- 
ing plaintiff  one-half  the  value  of  the  wall  at  the  time  he  should 
make  use  of  the  same,  and  if  Thompson  should  decide  not  to 
build  on  his  lot,  but  should  sell  the  same,  then  and  in  that  case 
he  should  give  plaintiff  the  first  offer  to  purchase  his  lot,  and  if 
he  sold  to  another  he  would  make  known  to  him  the  terms  of 
the  contract  between  him  and  the  plaintiff  in  reference  to  the 
use  of  the  wall.  After  plaintiff  had  erected  his  building,  Thomp- 
son sold  his  lot  to  defendant,  but  before  selling  it  to  him  he 
informed  him  of  the  terms  of  his  agreement  with  the  plaintiff. 
Thereafter  the  defendant  erected  a  two-story  brick  building  on 
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his  lot,  and  in  doing  so  used  the  east  wall  of  plaintiff's  building 
as  the  west  wall  of  his  (defendant's  building) ;  the  defendant, 
at  the  time  he  purchased  the  lot  from  Thompson  and  at  and 
prior  to  the  time  he  used  plaintiff's  wall,  had  actual  notice  and 
full  knowledge  of  the  agreement  between  plaintiff  and  Thomp- 
son. 

Defendant  testified,  in  part,  as  follows :  "After  Dr.  Reid  had 
built,  I  went  to  Mr.  Thompson  and  told  him  I  wanted  to  buy 
the  lot,  and  he  said  he  was  thinking  of  building  himself;  he 
further  told  me  that  when  Dr.  Reid  built  the  wall  he  came  to 
him  and  said  his  lot  was  narrow  and  he  wanted  to  build  the 
wall  half  on  his  (Thompson's)  lot;  he  said  he  told  Reid  to  go 
ahead  and  if  he  (Thompson)  built,  he  would  pay  for  one-half 
the  wall,  and  if  he  did  not  build,  he  would  give  Reid  the  refusal 
of  the  lot  so  he  could  get  the  advantage  of  the  wall.  That  was 
all  he  ever  said  to  me  about  the  wall  until  after  he  made  me  a 
deed." 

The  jury  returned  the  following  verdict : 

1.  Is  defendant  indebted  to  plaintiff?    Answer:  Yes. 

2.  What  was  the  actual  cost  of  erecting  the  wall  as  of  the 
date  that  defendant  joined  to  the  wall  ?    Answer :  $625. 

The  court  instructed  the  jury  that,  upon  the  admissions  in 
the  pleadings  and  evidence,  they  should  answer  the  first  issue 
"Yes,"  and  that  they  would  find,  upon  the  testimony,  the  actual 
cost  of  erecting  the  wall  as  of  the  date  the  defendant  joined  hia 
building  to  it,  and  answer  the  issue  accordingly. 

Judgnient  was  entered  upon  the  verdict,  and  defendant  ap- 
pealed. 

McBrayer,  McBrayer  &  McRorie  for  'plaintiff,  ^ 

Rybum  &  Hoey  and  M.  L.  Edwards  for  defendant. 

Walker,  J.,  after  stating  the  facts:  It  has  generally  been 
held  in  cases  of  this  kind  that  there  can  be  no  recovery  at  law 
for  the  use  of  a  party  wall,  built  by  one  of  the  adjoining  pro- 
prietors, against  the  other,  but  the  remedy  must  be  sought  in  a 
court  of  equity.  The  governing  principle  is  nowhere  better  ex- 
pressed than  by  Chancellor  Kent  in  the  leading  case  of  Campbell 
V.  Memer,  4  Johns.  Ch.  (N.  Y.),  334.    It  will  be  well  to  state 
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the  facts  before  referring  directly  to  the  opinion  of  the  Court : 
Two  parties  living  in  the  city  of  New  York,  on  adjacent  lots 
and  having  on  the  common  line  of  their  buildings  a  ruinous 
party  wall  unfit  to  stand,  and  one  of  the  persons  thus  situated 
being  desirous  of  rebuilding,  proposed  to  the  other  coterminous 
proprietor  to  unite  with  him  in  rebuilding  the  party  wall,  but 
this  request  was  refused.  Whereupon  Campbell,  the  proposer, 
proceeded  to  tear  down  his  own  house,  as  well  as  the  party  wall, 
and  rebuilt  both.  Thereafter  Messier,  who  had  refused  to  assist 
in  rebuilding  the  party  wall,  devised  his  property  to  his  son,  who 
thereafter  sold  the  lot  to  Dunstan,  and  in  the  deed  expressly 
conveyed  to  the  latter  the  use  of  the  party  wall  for  building,  and 
covenanted  to  indemnify  him  for  so  using  it.  Dunstan  then 
pulled  his  house  down  and  erected  a  new  one,  and  in  so  doing 
made  use  of  the  party  wall,  but  refused  to  pay  his  propor- 
tionate share  of  that  wall.  Campbell  then  sued  him  in  an  ordi- 
nary action,  but  was  nonsuited  on  the  ground  that  he  had  no 
remedy  at  law.  On  this  Campbell  filed  his  bill  against  both 
Messier  and  Dunstan,  praying  that  the  defendants  be  decreed  to 
come  to  a  settlement  with  him  touching  the  building  of  the  party 
wall,  and  to  contribute  and  pay  one-half  of  the  value  thereof, 
etc.  Upon  this  state  of  facts  the  prayer  of  the  bill  was  granted, 
and  a  decree  entered  accordingly.  Chancellor  Kent  remarking: 
'I  have  not  found  any  adjudged  case  in  point,  but  it  appears  to 
me  that  this  case  falls  within  the  reason  and  equity  of  the  doc- 
trine of  contribution  which  exists  in  the  common  law,  and  is 
bottomed  and  fixed  on  the  general  principles  of  justice.'  In  Sir 
William  Harbert's  case,  3  Co.,  11,  and  in  Bro.  Abr.,  tit.  Suite 
and  Contribution,  many  cases  of  contribution  are  put,  and  the 
doctrine  rests  on  the  principle  that  where  the  parties  stand  in 
equuli  jure,  the  law  requires  equality,  which  is  equity,  and  one 
of  them  shall  not  be  obliged  to  bear  the  burden  in  ease  of  the 
rest.  It  is  stated  in  F.  N".  B.,  162b,  that  the  writ  of  contribution 
lies  where  there  are  tenants  in  common,  or  who  jointly  hold  a 
mill,  pro  indivisa,  and  take  the  profits  equally,  and  the  mill  falls 
into  decay,  and  one  of  them  will  not  repair  the  mill.  The  form 
of  a  writ  is  given  to  compel  the  other  to  be  contributory  to  the 
reparations.    In  Sir  William  Harhert's  case  it  was  resolved  that 
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*when  land  was  charged  by  any  tie,  the  charge  ought  to  be  equal, 
and  one  should  not  bear  all  the  burden;  and  the  law  on  this 
point  was  grounded  in  great  equity.'  .  .  .  The  doctrine  of 
contribution  is  founded,  not  on  contract,  but  on  the  principle 
that  that  equality  of  burden  as  to  a  common  right  is  equity,  and 
the  solidity  and  necessity  of  this  doctrine  were  forcibly  and 
learnedly  illustrated  by  Lord  Ch.  Baron  Eyre  in  the  case  of 
Bering  v.  Earl  of  Winchelsea,  1  Cox's  Cases,  318.  .  .  .  The 
obhgation  arises  not  from  agreement,  but  from  the  nature  of  the 
relation,  or  qiuisi  ex  contractu,  and  as  far  as  courts  of  law  have 
in  modem  times  assumed  jurisdiction  upon  this  subject,  it  is, 
as  Lord  Eldon  said  (14  Ves.,  164),  upon  the  ground  of  an  im- 
pUed  assumpsit.  The  decision  at  law,  stated  in  the  pleadings, 
may  therefore  have  arisen  from  the  difficulty  of  deducing  a 
valid  contract  from  the  case ;  that  difficulty  does  not  exist  in  this 
Court,  because  we  do  not  look  to  a  contract,  but  to  the  equity 
of  the  case,  as  felt  and  recognized  according  to  Lord  Coke  in 
every  age  by  the  judges  and  sages  of  the  law."  And  the  cause 
was  referred  to  a  master  to  ascertain  the  cost  of  the  wall.  After- 
ward, the  cause  coming  on  again  before  the  chancellor,  he  ruled 
that  the  expense  of  rebuilding  the  wall  was  an  equitable  charge 
on  the  wall,  and  the  owner  for  the  time  being,  exercising  his 
right  in  the  new  wall,  was  equitably  bound  to  contribute  ratably 
to  the  expense  of  the  necessary  reparation.  And  Dunstan,  hav- 
ing purchased  with  actual  notice  of  the  charge  or  claim,  was 
ordered  to  pay  the  moiety  of  the  expense  of  rebuilding  the  wall. 
That  decision,  which  has  been  approved  and  followed  in  many 
jurisdictions,  would  seem  to  be  sufficient  authority  against  the 
contention  of  the  defendant  in  this  case,  and  we  deem  it  to  be 
the  only  just  and  reasonable  view  to  take  of  the  question. 

It  is  not  important  for  us  to  inquire  or  to  decide  whether  an 
action  at  law  will  lie  for  one-half  the  cost  of  erecting  the  wall, 
as  we  have  abolished  all  forms  of  actions  and  the  distinction 
between  legal  and  equitable  remedies,  and  a  party  now  recovers 
according  to  the  allegations  of  his  pleadings.  Voorhees  v.  Porter, 
134  N.  C,  591;  Cheese  Co.  v.  Pipkin,  155  N".  C,  394;  so  that 
if  the  plaintiff  has  made  a  sufficient  allegation  of  facts  in  his 
complaint  to  entitle  him  to  equitable  relief,  the  Court  will  award  ' 
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it,  without  regard  to  the  form  or  manner  in  which  they  are 
alleged.  We  think  he  has  done  so,  and  there  was  proof  to  estab- 
lish them,  as  will  appear  from  the  foregoing  statement  of  the 
facts. 

It  has  been  said,  though,  that  indehitattis  assumpsit,  being  of 
an  equitable  nature,  will  lie  for  an  adjoining  owner's  share  of 
the  cost  of  building  a  party  wall,  and  a  recovery  has  been  allowed 
in  that  form  of  action.  Huch  v.  Plenty e,  80  111.,  258.  A  case 
much  like  ours  in  its  facts  is  Rindge  v.  Baker,  57  N.  Y.,  209,  in 
which  it  appeared  that  two  adjoining  proprietors  entered  into  a 
parol  agreement  to  jointly  build  a  party  wall,  one-half  on  the 
premises  of  each,  and  accordingly  built  a  portion  of  the  wall, 
but  one  of  them  refused  to  proceed  with  its  construction;  the 
other  having  planned  his  building  in  reliance  on  the  contract 
being  performed,,  was  held  not  confined  to  his  remedy  for  speci- 
fic performance,  but  was  permitted  to  complete  the  wall  and  to 
recover  of  the  other  proprietor,  in  an  equitable  action,  one-half 
of  the  expense.  To  the  same  effect  is  Sanders  v.  Martin,  2  Lea, 
213.  Numerous  authorities  sustain  the  proposition  that  such  a 
recovery  may  be  had  under  the  equitable  principle  of  contribu- 
tion, against  the  defaulting  proprietor,  or  his  assignee  with 
notice  of  the  contract,  one  of  the  strongest  of  them  being  Sharp 
V,  Cheatham,  88  Mo.,  498,  where  the  subject  is  treated  exhaust- 
ively and  with  great  learning  and  a  copious  citation  of  cases  by 
Justice  Sherwood,  The  effect  of  such  an  agreement  is  to  create 
cross-easements  as  to  each  owner,  which  binds  all  persons  suc- 
ceeding to  the  estates  to  which  the  easements  are  appurtenant, 
and  a  purchaser  of  the  estate  of  the  owner  so  contracting  would 
take  it  burdened  with  the  liability  to  pay  one-half  the  cost  of 
the  wall,  whenever  he  availed  himself  of  its  benefits.  -88  Mo., 
supra.  The  language  of  courts  and  of  judges  has  been  very 
uniform  and  very  decided  upon  this  subject,  and  all  agree  that 
whoever  purchases  lands  upon  which  the  owner  has  imposed  an 
easement  of  any  kind,  or  created  a  charge  which  could  be 
enforced  in  equity  against  him,  takes  the  title  subject  to  all  ease- 
ments, equities,  and  charges,  however  created,  of  which  he  has 
notice.  88  Mo.,  supra.  Lord  Cottenham  said,  in  TulJc  t\  Mox- 
hay,  2  Phil.  (Eng.  Ch.),  774 :    "If  an  equity  is  attached  to  prop- 


X.C]  FALL  TERM,  1911.  91 

Reid  v.  King. 

erty  by  the  owner,  no  one  purchasing  with  notice  of  that  equity 
can  stand  in  a  different  situation  from  the  party  from  whom  he 
purchased."  But  although  the  covenant,  when  regarded  as  a  con- 
tract, is  binding  only  between  the  original  parties,  yet  in  order 
to  give  effect  to  their  intention  it  may  be  construed  by  equity 
as  creating  an  incorporeal  hereditament  (in  the  form  of  an  ease- 
ment) out  of  the  unconveyed  estate,  and  rendering  it  appurtenant 
to  the  estate  conveyed;  and  when  this  is  the  case,  subsequent 
assignees  will  have  the  rights  and  be  subject  to  the  obligations 
which  the  title  or  liability  to  such  easement  creates.  A  pur- 
chaser of  land,  with  notice  of  a  right  or  interest  in  it  existing 
only  by  agreement  with  his  vendor,  is  bound  to  do  that  which 
his  grantor  had  agreed  to  perform,  because  it  would  be  uncon- 
scientious and  inequitable  for  him  to  violate  or  disregard  the 
valid  agreements  of  the  vendor  in  regard  to  the  estate  of  which 
he  had  notice  when  he  became  the  purchaser.  88  Mo.,  supra; 
Spencer's  case,  1  Smith  L.  C.  (6  Ed.),  p.  167.  See  also  Spauld- 
ing  17.  Grundy,  126  Ky.,  510,  and  cases  cited;  Richa/rdson  v, 
Tohey,  121  Mass.,  457;  30  Cyc,  788  and  795.  It  would  be  use- 
less to  multiply  authorities,  as  the  most  of  them  will  be  found 
in  the  cases  already  cited. 

There  can  be  no  question  but  that  the  defendant  had  full 
notice  of  the  transaction  when  he  bought  from  Thompson,  and 
is  as  much  affected  by  the  equity  as  Thompson  would  have  been, 
if  he  had  not  sold  the  lot. 

The  statute  of  frauds  does  not  apply.  The  equity  arises 
regardless  of  any  promise  except,  perhaps,  that  which  is  fairly 
implied  by  law.  20  Cyc,  282 ;  Pitt  v.  Moore,  99  N".  C,  85 ;  Ray 
V.  Honeycutt,  119  IN".  C,  510;  Tncker  v,  Marhland,  101  N.  C, 
422.  No  point  was  made  as  to  the  amount  of  the  liability, '  and 
it  seems  that  the  plaintiff  recovers  less  than  one-half  of  the 
amount  it  cost  him  to  build  the  wall. 

We  find  no  error  in  the  case. 

Xo  error. 
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JOHN  PATILLO  et  al.  y.  JAMES  LYTLE  et  al. 
(Filed  23  December,  1911.) 

1.  Tenants  in  Common — Partition — Parties — Decree — Waiver. 

Those  who  bare  an  interest  as  tenants  in  common  in  lands  to 
be  divided  In  proceedings  for  partition,  and  whose  names  ap- 
pear as  parties  in  the  proceedings  without  service  of  process  and 
without  their  authority,  are  not  in  law  parties  to  the  proceedings, 
and  the  mere  expression  of  their  willingness  or  consent  at  the 
time  will  not  bind  them  by  an  adjudication  therein,  when  it 
does  not  appear  that,  by  their  acts,  they  have  prejudiced  the 
other  parties  or  the  purchaser  of  the  lands  at  a  sale  for  division, 
or  that  they  have  done  something  which  creates  an  estoppel 

upon  them. 

• 

2.  Tenants  in  Common — Partition — Decree — Partial  Division — Inter- 

pretation of  Statutes. 

I'pon  motion  made  by  tenants  in  common  to  set  aside  the 
judgment  rendered  in  proceedings  in  partition  wherein  a  sale 
had  been  made  of  the  property,  it  is  reversible  error  for  the 
trial  court,  upon  finding  that  the  sale  was  necessary  to  the 
interest  of  the  tenants,  to  adjudge  that  the  purchaser  at  the 
sale,  which  had  not  been  confirmed,  was  a  tenant  in  common 
with  one  who  had  not  been  bound  by  the  former  judgment,  the 
former  having  bid  for  the  interests  of  all  except  those  of  the 
latter;  for  the  statute  authorizes  only  a  partition  of  the  whole, 
and  the  provisions  of  Revisal,  sec.  2506,  have  no  application. 

3.  Tenants  in  Common — Partition — Sale — ^**Preferred  Proposer" — 

Confirmation. 

The  highest  bidder  at  a  sale  of  lands  in  proceedings  for  parti- 
tion by  tenants  in  common  cannot  be  an  Innocent  purchaser  until 
the  sale  is  confirmed  by  the  court  and  until  it  is,  the  bidder  is 
only  regarded  as  a  "preferred  proposer,"  and  is  presumed  to 
know  that  his  bid  is  subject  to  the  condition  of  its  acceptance 
or  rejection  by  the  court. 

4.  Tenants   in   Common — Partition — Void   Conveyances — Confir- 

mation. 

A  deed  made  by  a  commissioner  to  sell  the  lands  in  proceed- 
ings for  partition  among  tenants  in  common  is  invalid  unless 
the  sale  has  been  confirmed  by  the  court,  or  the  parties  have 
otherwise  become  bound  by  it. 

5.  Tenants  in  Common — Partition — Decree — Parties. 

A  deed  by  a  commissioner  to  sell  lands  for  partition  among 
tenants  in  common,  though  the  sale  had  been  confirmed  by  the 
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court,  will  not  bind  one  of  the  tenants  wbo  liad  not  been  made  a 
party  to  the  proceedings  or  waived  his  rights;  for  in  the  absence 
of  a  necessary  party  the  lands  cannot  be  thus  partitioned  under 
the  statute  as  to  him.  Tayloe  v.  Carroir,  156  N.  C,  6,  cited  and 
applied. 

6.  Tenants  In  Common — Partition — Decree — Parties — Motion  In  the 

Cause — Procedure. 

A  nominal  party  In  a  proceeding  for  partition,  though  not  so 
in  fact,  should  proceed  by  motion  in  the  cause  to  set  aside  the 
decree  therein. 

7.  Same — Consent. 

A  consent  decree  in  partition  proceedings  for  the  division  of 
lands  among  tenants  In  common,  which  purports  to  operate 
upon  the  whole  land  and  every  interest  In  it.  does  not  affect  the 
rights  of  a  tenant  who  has  not  been  made  a  party,  and  who  has 
not  waived  his  rights. 

8.  Same — Appeal  and  Error — Procedure. 

A  sale  of  lands  in  partition  proceedings  among  tenants  In 
common  being  Invalid  because  of  the  absence  of  necessary  par- 
ties who  have  moved  In  the  cause  to  set  aside  the  decree,  It  is 
held  in  this  case  on  appeal  that  the  judgment  be  set  aside, 
together  with  the  order  of  sale  and  the  commissioner's  deed, 
and  that  necessary  parties  be  made,  and  the  cause  further  pro- 
ceed as  the  parties  may  be  advised  and  in  accordance  with  law. 

Appeal  from  Webh,  J,,  at  May  Term,  1911,  of  Buncombe. 

This  is  a  proceeding  for  the  partition  of  the  land  described 
in  the  pleadings  among  the  heirs  of  Thomas  Patillo.  At  June 
Term,  1911,  an  order  was  made  for  the  sale  of  the  land,  which 
waa  made  by  the  commissioner  on  7  August,  1911,  and  D.  W. 
Harrison  became  the  highest  bidder  and  the  land  was  knocked 
down  to  him  at  the  price  of  $1,205,  which  he  paid  to  the  com- 
missioner. No  report  of  sale  was  made  by  the  commissioner, 
and  the  sale  was,  of  course,  never  confirmed  by  the  court.  The 
conmiissioner,  without  any  order  authorizing  him  to  do  so,  exe- 
cuted a  deed  for  the  land  to  the  bidder,  D.  W.  Harrison. 

At  October  Term,  1911,  Carrie  Burgin,  Hat  tie  Moore,  Kose 
Bradley,  Delia  Davidson,  and  Ida  Mims  made  a  motion  before 
the  court  to  set  aside  the  sale  because,  while  their  names 
appeared  in  the  list  of  plaintiffs,  they  had  not  authorized  coun- 
sel for  the  other  plaintiffs,  or  any  one'else,  to  make  them  parties, 
and  that  they  were  thus  made  parties  without  their  knowledge 
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or  consent,  and  further,  that  they  are  opposed  to  a  sale  of  the 
land  and  desire  an  actual  partition  thereof. 

Judge  Lane  found  as  facts,  at  the  hearing  of  the  motion,  that 
the  land  brought  its  full  value  at  the  sale;  that  three  of  the 
movers  had  notice  of  the  suit  after  it  was  commenced  and  made 
no  objection  thereto ;  that  one  of  them  at  the  sale  expressed  her 
willingness  to  have  the  land  sold,  but  that  Carrie  Burgin  did  not 
know  of  the  proceeding  and,  therefore,  had  given  no  authority 
to  any  one  to  make  her  a  party,  nor  had  she  been  notified  what 
had  been  done.  He  further  found  that  a  sale  of  the  land  was 
necessary  for  a  fair  division  of  the  same.  He  thereupon  denied 
the  motion  of  all  the  parties,  confirmed  the  sale,  and  adjudged 
D.  W.  Harrison  to  be  the  owner  of  all  the  undivided  interests  in 
said  land  except  that  owned  by  Carrie  Burgin,  and,  further,  that 
they  were  tenants  in  common,  Harrison  owning  all  the  undivided 
interests  except  the  one  belonging  to  Carrie  Burgin.  The  mo- 
tioners  excepted  and  appealed. 

Mark  W,  Brown  for  petitioners,  appellants, 
Craig,  Martin  £  Thomason  for  defendant. 

Walker,  J.  This  case  proceeded  very  irregularly  in  the 
court  below  from  the  beginning  to  the  end  of  it.  The  court  evi- 
dently found  as  a  fact  that  the  motioners  had  not  authorized  the 
proceeding  to  be  brought,  and  that  all  except  Carrie  Burgin 
were  bound  by  the  orders  and  decrees  therein,  because  they  hap- 
pened to  know  of  it,  one  of  them  having  shown  a  willingness  at 
the  sale  that  the  land  should  be  sold.  It  would  have  been  better 
if  his  Honor  had  distinctly  found  whether  or  not  they  had 
authorized  themselves  to  be  made  parties,  but  without  any  such 
specific  finding,  we  think  it  a  fair  inference,  from  the  other 
findings,  that  he  concluded,  as  matter  of  fact,  that  no  such 
authority  had  been  given.  We  do  not  think,  therefore,  that  they 
were,  in  law,  parties  to  the  proceeding.  A  mere  knowledge  of 
the  proceedings,  in  the  absence  of  authority  given  to  make  them 
parties,  would  not  be  sufficient  to  bind  them,  nor  did  a  mere  ex- 
pression of  willingness  that  the  land  might  be  sold  have  that 
effect  as  to  Ida  Mims.  Before  they  could  be  estopped  by  con- 
duct, they  must  have  done  something  which  caused  the  other 
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parties  or  the  purchaser  to  act  in  some  waj  which  will  prejudice 
them  if  they  are  not  held  bound  by  what  has  been  done  in  the 
proceedings,  and  no  such  result  has  followed.  Boddie  v.  Bond,- 
154  X.  C,  359 ;  Eaton's  Equity,  p.  169. 

But  there  is  another  more  serious  question  in  the  case.     The 
court,  if  it  had  the  power  to  confirm  the  sale  and  further 
adjudge,  as  it  did,  without  first  bringing  in  all  necessary  parties, 
has  in  legal  effect  partitioned  only  a  fractional  interest  in  the 
land,  instead  of  the  whole  thereof.    It  is  true,  Laws  1887,  ch. 
214,  sec.  1  (Revisal,  sec.  2506),  provides  that  in  all  proceedings 
for  partition  actual  division  may  be  made  of  a  part  of  the  land 
and  a  sale  of  the  remainder,  or  a  part  only  of  any  land  held  by 
the  tenants  in  common  may  be  partitioned  and  the  remainder 
held  in  common,  but  this  provision  does  not  sustain  the  judg- 
ment rendered  below  upon  the  motion  to  set  aside  the  order  of 
sale.    The  court's  order  did  not  provide  for  a  sale  of  a  part  and 
actual  division  of  the  remainder,  or  that  a  part  only  be  parti- 
tioned and  the  remainder  held  in  common,  but  it  simply  ordered 
the  sale  to  stand  as  to  a  fractional  interest,  an  undivided  inter- 
est, less  than  the  whole,  and  the  remainder  to  be  held,  not  in 
common,  as  the  statute  provides,  but  in  severalty  by  Carrie  Bur- 
gin.    But  there  is  direct  authority  upon  the  subject.    In  Brooks 
r.  Austin^  95  'N,  C,  474,  the  Court,  adverting  to  a  similar  state 
of  facts,  says,  by  Chief  Justice  Smith:    "A  three-tenths  interest 
in  the  30-acre  tract  is  proposed  to  be  sold  for  division,  the  tenant 
or  tenants  of  the  other  seven-tenths  not  being  before  the  court, 
nor  could  they  rightfully  be,  since  they  have  the  property  in 
common  in  the  larger  tract.    Simpson  v.  Wallace,  83  N,  C,  477. 
We  have  met  with  no  case  in  which  such  an  undivided  interest 
has  been  the  subject  of  partition  and  sale  at  the  instance  of 
those  owning  it,  when  the  other  tenants  are  not  present  in  the 
action.    The  statute  requires  actual  partition  among  tenants  in 
common  of  the  whole  tract,  though  shares  may  be  united  and 
apportioned  to  several,  or  a  single  share  may  be  allotted  to  one, 
the  residue  of  the  land  being  still  held  in  common  by  the  other 
tenants,  but  however  done,  the  partition  must  be  of  the  whole. 
The  sale  as  a  mode  of  partition  can  only  be  resorted  to  when 
otherwise  it  would  be  to  *the  injury  of  some  or  all  of  the  parties 
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interested/  The  Code,  sec.  1904.  The  actual  divisibility  of  the 
land  into  parts  as  an  inquiry  to  be  made  before  an  order  of  sale 
.  ean  only  be  legally  made  when  all  the  tenants  are  before  the 
court."    See,  also,  Gregory  v.  Oregon/,  69  ^,  C,  522. 

There  is  no  innocent  purchaser  in  this  case  who  can  be 
aflFected  by  setting  aside  the  decree.  Harrison  is  no  such  a  pur- 
chaser— he  is  not  a  purchaser  at  all,  but  a  mere  "preferred  pro- 
poser," as  he  is  styled.  MiUer  v,  Feezor,  82  N.  C,  192 ;  Joyner 
V.  Futrell,  136  JST.  C,  301. 

In  the  last  cited  case  it  is  said:  "The  only  other  question 
which  we  need  consider,  that  is,  as  to  the  validity  of  the  deed  of 
the  executor  and  its  sufficiency  to  pass  the  title,  without  any 
confirmation  of  the  sale  by  the  court,  is  equally  well  settled. 
This  Court,  and  all  courts,  we  believe,  having  jurisdiction  to 
pass  upon  judicial*  proceedings  for  the  sale  of  land,  have  uni- 
formly held  that  it  is  necessary  that  the  sale  be  reported  to  the 
court,  and  that  it  be  confirmed  before  the  commissioner  or  other 
person  appointed  by  the  court  to  make  the  sale  can  have  any 
power  to  make  title  to  the  purchaser.  The  commissioner  is  in- 
vested with  a  naked  power,  which  must  be  exercised  under  the 
supervision  and  control  of  the  court,  and  he  has  no  authority  to 
act  save  that  which  he  derives  from  the  court  under  its  order  or 
judgment.  The  bidder  at  a  judicial  sale,  on  the  other  hand, 
requires  no  right  before  the  sale  is  reported  by  the  officer  and 
the  sale  is  confirmed  by  the  acceptance  of  his  bid.  Until  then, 
the  bargain  with  him  is  not  complete  and  he  acquires  no  title  of 
any  kind  to  the  land.  He  is  regarded  as  a  mere  preferred  pro- 
poser imtil  he  has  been  accepted  by  the  court  as  the  purchaser,^ 
and  every  bidder  is  presumed  to  know,  because  he  should  know, 
that  his  bid  is  made  subject  to  the  condition  of  its  acceptance 
or  rejection  by  the  court.  A  formal  direction  to  make  title  is 
not  always  necessary  to  confer  upon  the  commissioner  the  power 
to  convey  the  land  to  the  purchaser  by  deed,  but  a  confirmation 
of  the  sale  cannot  be  dispensed  with  in  any  case,  unless  perhaps 
in  some  way  it  has  been  waived.  It  is  a  condition  precedent  to 
the  exercise  of  the  right  to  convey  the  title.  This  principle  has 
been  settled  by  numerous  authorities.  Bost  ex  parte,  56  "N,  C, 
482;  Brown  v,  Cohle,  76  N".  C.,  391;  Mebane  v.  Mehane,  80 
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X.  C,  34 ;  Latia  v.  Vickers,  82  N.  C,  501 ;  Foushee  v,  Durham, 
84  X.  C,  56;  JlfiZZer  v.  Feezor,  82  K  C,  192 ;  Attomey-Oeneral 
r.  Xavigation  Co.,  86  N.  C,  408 ;  Dickerson  ex  parte.  111  N.  C, 
108;  Vanderbilt  v.  Brown,  128  N.  C,  498;  Mason  v.  Osgood, 
U  X.  C,  467 ;  Rorer  Jud.  Sales,  sec.  122." 

We  also  held  that  the  deed  of  the  commissioner  without  con- 
finnation,  being  unauthorized,  was  void.  Revisal,  sees.  2512, 
2513.  Harrison  is  to  be  treated,  therefore,  as  a  mere  proposer, 
whose  bid  was  awaiting  acceptance  by  the  court,  and  was  subject 
to  its  rejection.  But  if  the  sale  had  been  confirmed,  it  would 
not  have  bound  Carrie  Burgin,  who  was  not  a  party  to  the  pro- 
ceeding (Henderson  v.  Wallace,  72  N.  C,  451)  and  without 
whose  presence,  as  a  party,  the  court  could  not,  as  we  have  seen, 
proceed,  under  the  statute,  to  partition  the  land.  The  judge  can- 
not make  an  order  of  sale  or  any  other  order  in  the  case  which 
is  contrary  to  the  mandatory  provisions  of  the  statute.  The 
court  and  the  parties  must  proceed  according  to  the  statute,  and 
not  otherwise.  It  is  a  wise  provision  which  requires  all  the  land 
to  be  partitioned  in  some  way  pointed  out  by  the  statute,  which 
we  cannot  repeal  or  modify  by  judicial  construction,  nor  can  we 
approve  such  a  radical  departure  from  statutory  methods.  What 
we  have  said  in  this  case  is  supported  by  the  decision  of  the 
Court  in  Tayloe  v.  Carrow,  156  N".  C,  6,  as  will  appear  in  the 
opinion,  of  which  the  following  passage  is  a  clear  summary: 
"The  judge  in  the  beginning  was  vested  with  the  power  to  decree 
actual  partition,  or  a  partial  partition,  or  a  sale  for  partition. 
Having  set  aside  the  report,  as  he  had  power  to  do,  the  matter 
was  then  open  to  him,  as  res  nova.  Being  better  advised  by  the 
report  or  further  evidence,  he  could  not  only  refer  it  to  new  com- 
missioners, but  he  could  direct  actual  partition  of  the  whole 
tract,  or  a  sale  of  the  whole,  or  a  partition  of  part  and  a  sale 
of  the  remainder,  just  as  he  could  originally.  !N'o  title  vested 
until  the  decree  of  confirmation  upon  the  final  report  of  the  com- 
missioners. Until  the  decree  of  confirmation  the  proceedings 
are  not  final,  but  interlocutory,  and  rest  in  the  discretion  of  the 
court,  even  though  the  purchase  money  has  been  paid  and  the 
purchaser  has  taken  possession  of  the  premises.  Knapp  on  Par- 
tition, 336.'' 
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The  parties  took  the  proper  course  to  set  aside  the  decree  by 
a  motion  in  the  cause,  as  they  were  parties  nominally,  though 
not  so  in  fact.  Doyle  v.  Brown,  72  K.  C,  393 ;  Sumner  v,  Ses- 
soms,  94  N.  C,  377. 

It  is  suggested  that  this  is  a  consent  decree.  But  parties  to  a 
suit  cannot  by  consent  impair  the  rights  of  those  in  interest,  who 
are  not  made  parties,  and  the  decree  directly  affects  their  rights, 
though  they  were  not  heard.  The  whole  of  the  land  was  parti- 
tioned, and  the  judgment,  therefore,  operates  upon  every  interest 
in  it. 

The  judgment  will  be  set  aside,  as  also  the  order  of  sale,  and 
deed  of  the  commissioner,  the  latter  returning  the  purchase 
money  to  D.  W.  Harrison,  and  the  case  may  then  proceed  by 
making  all  necessary  parties,  and  in  other  respects  as  the  parties 
may  be  advised. 

Error. 


E.  A.  SMITH  V.  C.  H.  MILLER  et  al. 
(Filed  23  December,  1911.) 

1.  Commissioner  to  Sell  Lands — Taxes — Liens — Order  of  Court — 

Parties  in  Interest. 

An  order  of  court  that  a  commissioner,  appointed  to  sell  lands, 
pay  taxes  and  assessments  against  the  property,  constituting  a 
lien  thereon,  is  valid  and  proper,  being  necessary  for  the  pro- 
tection of  the  interests  of  the  parties. 

2.  Same. 

Parties  interested  in  lands  which  have  been  ordered  by  the 
court  to  be  sold  by  its  commissioner  cannot  avail  themselves 
of  the  benefit  of  an  order  that  the  commissioner  pay  the  taxes 
and  assessments  constituting  a  lien  on  the  land,  and  then  be 
heard  to  complain  of  its  validity. 

3.  Same — Future  Taxes. 

An  order  of  court  that  a  commissioner  of  the  court  appointed 
to  sell  the  lands  in  controversy  pay  "all  such  taxes  and  assess- 
ments as  are  and  have  been  levied"  is  sufliciently  comprehensive 
in  its  terms  to  include  the  past,  present,  and  future  taxes  and 
assessments. 
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4.  Same — ^Tltle. 

An  order  of  court  that  Its  commissioner  appointed  to  sell 
the  land  in  controversy  pay  oflf  such  future  taxes  and  assess- 
ments as  may  constitute  a  lien  on  the  lands  is  valid,  when  it  is 
made  in  the  interest  of  the  parties  and  in  protection  of  their 
tiUe. 

5.  Estates — Life   Tenant — Taxes — Payment    by    Remainderman — In- 

terpretation of  Statute. 

If  the  life  tenant  should  fail  or  refuse  to  pay  taxes  and  assess- 
ments on  the  lands:  8embley  the  remainderman  may  pay  them 
and  maintain  an  action  for  damages  therein  sustained  by  him, 
either  at  common  law  or  under  Revisal,  sec.  2859. 

6.  Same. 

When  it  appears  that  the  life  tenant  in  lands  has  failed  or 
refused  to  pay  the  taxes  and  assessments  levied  upon  the  lands, 
it  is  not  required  that  the  remainderman  wait  until  there  is  a 
sale  and  accumulation  of  costs  and  expenses  before  he  exercises 
the  right  of  paying  the  taxes  and  assessments,  It  being  otherwise 
inevitable  that  the  lands  will  be  sold,  and,  under  such  circum- 
stances, he  may  intervene  and  pay  the  taxes  before  the  land  is 
exposed  to  sale. 

7.  Same — Commissioner  to  Sell — Purchaser — Clear  Title — Interpre- 

tation of  Statutes. 

When  a  commissioner  is  appointed  by  the  court  to  sell  lands, 
in  which  there  Is  an  estate  in  remainder  after  a  life  estate,  an 
order  directing  him  to  pay  "all  such  taxes  and  assessments  as 
are  and  have  been  levied"  thereon  is  valid,  and  will  be  allowed 
out  of  the  proceeds  of  the  sale  of  the  lands,  the  object  of  the 
law  l)eing  to  pass  a  clear  title  to  the  purchaser.  Revisal,  sees. 
2857,  2858. 

8.  Commissioner  to  Sell   Lands — Order  of  Court — Commissions 

Allowed — Appeal  and  Error. 

An  order  of  court  allowing  a  certain  sum  to  a  commissioner 
for  the  sale  of  lands  in  dispute,  not  excepted  to,  will  be  presumed, 
on  appeal,  to  have  been  made  by  the  lower  court  upon  a  full 
consideration  of  all  the  facts  and  circumstances,  and  will  there- 
fore be  upheld.  The  question  in  this  case,  as  to  the  power  of 
auother  judge  subsequently  holding  court  in  the  county  to  re- 
view such  an  order,  was  stated  by  the  court,  but  not  determined, 
it  not  being  deemed  necessary  to  pass  upon  it. 
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9.  Commission  to  Seli  Lands — Void  Sales — Personal  Dealings — Judg- 
ment— Credits — Disposition  of  Proceeds  of  Sale — Appeal  and 
Error. 

A  commissioner  appointed  by  the  court  disbursed  a  large  sum 
in  the  manufacture  of  concrete  blocks  for  use  in  the  construc- 
tion of  a  building  on  the  land.  The  court  below  found  as  a 
fact  that' the  blocks  were  manufactured  by  the  conunissioner  In 
his  individual  capacity,  and  was  not  the  property  of  the  estate, 
as  he,  personally,  could  not  make  a  valid  sale  to  himself  as  com- 
missioner, and  ordered  the  blocks  to  be  sold  and  the  proceeds  ap- 
plied as  a  credit  on  a  judgment  rendered  against  the  commis- 
sioner: Held,  the  sale  of  the  blocks  under  the  order  was  void,* 
and  the  commissioner  in  his  individual  capacity  Is  entitled  to 
have  the  value  of  the  blocks,  or  at  least  the  proceeds  of  the  sale, 
paid  to  him. 

Appeal  by  defendant  from  Lan-e,  J.,  at  November  Term,  1911, 
of  Buncombe. 

George  A.  Shuford,  Mark  W.  Brown,  and  Weaver  &  Stepp 
for  plaintiff, 

A.  S,  Barnard  for  defendant. 

Walker^  J.  This  case  has  been  before  us  for  adjudication 
of  one  question  or  another  several  times,  and  is  reported  in  151 
K  C,  620;  152  N.  C,  314;  155  N.  C,  242,  and  155  N.  C,  247. 
The  defendant  C.  H.  Miller,  who  was  the  commissioner  ap- 
pointed by  the  court  to  sell  certain  realty,  has  brought  the  case 
here  by  appeal  from  the  final  judgment,  he  having  excepted  to 
rulings  of  the  court  during  the  several  stages  of  the  proceedings 
in  the  court  below,  which  was  the  proper  method  of  procedure, 
as  we  held  in  Smith  v.  Miller,  152  N.  C,  314,  and  155  N.  C, 
242.  He  relies  upon  the  following  exceptions  taken  to  the 
rulings  of  Judge  Peebles: 

1.  Miller,  as  commissioner,  was  allowed  certain  items  in  his 
account,  and  to  this  ruling  of  the  judge  there  was  no  exception, 
80  that  they  must  stand.  But  he  was  denied  credit  for  other 
items,  and  to  this  ruling  he  has  excepted.  Among  them  is  a 
claim  he  now  makes  for  taxes  and  local  assessments  levied  upon 
the  property  which  he  sold  under  orders  of  the  court.  It  appears 
that  at  December  Term,  1904,  Judge  Shaw  made  an  order  direct- 
ing or  authorizing  Miller,  as  commissioner,  "to  pay  all  such 
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taxes  and  street  assessments  as  are  and  have  been  laid  against 
any  of  the  property  described  in  the  petition  (for  a  sale  of  the 
land)  in  this  cause,  same  to  be  paid  by  him  out  of  funds  in  his 
hands."  Xo  exception  was  taken  to  this  order  by  any  of  the 
parties.  The  commissioner  paid  taxes  and  assessments  since  his 
qualification,  to  the  amount  of  $2,018.76,  some  before  the  order 
was  made  and  some  afterwards,  but  not  included  in  the  amount 
presently  to  be  mentioned.  He  also  paid  taxes  and  assessments 
then  in  the  hands  of  the  sheriff  and  city  tax  collector  for  collec- 
tion, amounting  to  $3,131.78,  the  total  amount  of  taxes  and 
assessments  thus  paid  being  $5,735.44.  The  appellees  contend 
that  he  is  not  entitled  to  credit  for  this  payment  of  taxes  and 
assessments :  first,  because,  as  Judge  Peebles  ruled.  Judge  Shaw 
had  no  power  to  make  such  an  order ;  second,  because  the  amount 
paid  over  and  above  the  sum  of  $3,131.78,  which  was  then  due 
and  collectible,  was  not  embraced  by  the  terms  of  the  order ;  and, 
third,  because  the  life  tenant,  Mrs.  Elizabeth  A.  Smith,  was 
Uable  for  the  taxes  and  assessments  and  they  were  not  properly 
and  legally  chargeable  upon  the  fund  in  the  hands  of  Miller  as 
commissioner. 

We  do  not  see  why  Judge  Shaw  could  not  make  such  an  order. 
It  was  within  the  power  and  jurisdiction  of  the  court  to  sell  the 
land  for  partition,  and  in  order  to  give  a  clear  title  it  was  cer- 
tainly necessary  that  the  taxes,  which  constitute  liens  upon  the 
land,  should  be  paid.  What  would  be  the  use  of  dividing  the 
lands  if  they  could  be  sold  for  taxes  and  the  estate  of  the  parties 
therein  be  forfeited  or  lost?  This  proceeding  would,  in  such  a 
case,  be  a  vain  and  useless  one.  The  commissioner  may  not  have 
been  under  any  obligation  to  pay  the  taxes  and  assessment  with- 
out an  order,  but  it  seems  to  us,  at  least,  that  the  order  was  not 
only  a  proper  and  legal  one,  but  absolutely  necessary  for  the 
protection  of  the  interests  of  the  parties.  It  was  clearly  to 
their  advantage,  and  having  profited  by  it,  they  will  not  now 
be  heard  to  complain.  He  who  is  willing  to  reap  the  benefit 
should  be  made  to  take  it  with  the  burden  which  naturally  and 
equitably  goes  with  it.  We  think  the  court  had  the  jurisdiction 
and  the  order  was  a  just  and  lawful  exercise  of  his  power.  Our 
opinion  also  is  that  the  order  of  Judge  Sh<iw  embraces,  and  was 
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intended  to  include,  if  we  are  to  construe  it  by  the  words  em- 
ployed, not  only  taxes  and  assessments  then  due  and  in  the 
hands  of  the  officers  for  collection,  but  all  such  as  thereafter 
accrued,  as  well  as  those  theretofore  paid  by  Miller  himself, 
while  commissioner,  for  the  estate.  The  language  is,  "all  such 
taxes  and  assessments  as  are  and  have  been  levied.''.  It  would 
seem  that  these  words  are  sufficient  to  take  in  the  past,  present, 
and  future  taxes  and  assessments.  This  meaning  is  not  only 
apparent  on  the  face  of  the  order,  but  it  would  be  hard  to  con- 
clude that  the  court  intended  that  only  a  part  Should  be  paid. 
If  any  of  the  taxes  or  assessments  had  been  left  unpaid,  the 
property  could  just  as  well  have  been  sold  for  that  part  as  for 
the  whole  thereof.  It  is  true,  the  statute  provides  for  the  pay- 
ment of  the  taxes  by  the  life  tenant.  But  suppose  she  failed  to 
pay  them,  either  purposely  or  because  she  had  no  funds  with 
which  to  pay  them,  must  the  property  be  sacrificed  for  this 
reason,  and  should  we  heed  such  an  argument  from  the  remain- 
dermen, who  are  now  enjoying  the  benefit  which  they  derived 
solely  from  the  payment  ?  If  the  life  tenant  failed  to  pay,  they 
may,  perhaps,  have  an  action  against  her,  either  at  common  law 
or  imder  the  statute,  Revisal,  sec.  2859,  which  reads  as  follows : 
"Every  person  shall  be  liable  for  the  taxes  assessed  or  charged 
upon  the  property  or  estate,  real  or  personal,  of  which  he  is 
tenant  for  life.  If  any  tenant  for  life  of  real  estate  shall  suffer 
the  same  to  be  sold  for  taxes  by  reason  of  his  neglect  or  refusal 
to  pay  the  taxes  thereon,  and  shall  fail  to  redeem  the  same 
within  one  year  after  such  sale,  he  shall  thereby  forfeit  his  life 
estate  to  the  remainderman  or  reversioner.  The  remainderman 
or  reversioner  may  redeem  such  lands,  in  the  same  manner  that 
is  provided  for  the  redemption  of  other  lands.  Moreover,  such 
remainderman  or  reversioner  shall  have  the  right  to  recover  of 
such  tenant  for  life  all  damages  sustained  by  reason  of  such 
neglect  or  refusal  on  the  part  of  such  tenant  for  life.  If  any 
tenant  for  life  of  personal  property  suffer  the  same  to  be  sold 
for  taxes  by  reason  of  any  default  of  hi3,  he  shall  be  liable  in 
damages  to  the  remainderman  or  reversioner."  By  this  pro- 
vision of  the  law  the  remainderman  or  reversioner  mav  redeem 
from  a  tax  sale;  but  must  he  wait  until  there  is  a  sale  and  the 
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accumulation  of  costs  and  expenses,  before  he  exercises  the  right  ? 
If  it  is  inevitable  that  the  land  will  be  sold  for  the  tax,  why 
should  he  wait?  The  law  evidently  means,  that  if  the  life  ten- 
ant does  not  pay,  and  thereby  exposes  the  land  to  sale,  he  may 
intervene  and  prevent  a  sale  by  paying  the  tax,  and  for  the 
same  reason  that  he  can  redeem  from  a  tax  sale  already  made. 
It  may  be  that  he  could  do  so  without  the  aid  of  the  statute. 
Revisal,  sec.  2857,  provides  for  the  payment  of  all  taxes  assessed 
upon  real  property  ordered  to  be  sold  in  judicial  proceedings 
and  remaining  unpaid,  and  also  for  the  payment  of  such  as  may 
be  required  to  redeem  the  same,  if  it  has  been  sold  for  taxes,  and 
it  then  provides  that  payment  of  the  taxes  shall  be  made  out  of 
the  proceeds  of  sale.  Sections  2857  and  2858  provide  also  for 
the  payment  of  taxes  assessed  upon  real  estate  by  trustees, 
mortgagees,  and  lienors.  The  object  of  the  law  seems  to  be,  not 
only  to  preserve  the  property  for  the  benefit  of  all  interested 
parties,  but  to  pass  a  clear  title  to  the  purchaser  when  it  is  sold. 
This  exception  is  sustained,  and  Miller  will  be  allowed  the  full 
amount  of  taxes  and  assessments  paid  by  him. 

2.  We  also  think  that  Miller,  as  commissioner,  should  be 
allowed  commissions  at  least  to  the  amount  that  they  were 
ordered  to  be  retained  by  him,  which  appears  to  be  $1,400. 
There  was  no  exception  to  this  order  at  the  time,  and  Judge 
Shaw  is  presumed  to  have  made  it  upon  full  consideration  of 
all  the  facts  and  circumstances,  and  while  we  do  not  decide  that 
the  order  was  not  reviewable  by  Judge  Peebles,  as  it  is  not  neces- 
sary to  do  so,  we  do  not  see  why  it  should  not  stand  as  it  was 
made.  The  learned  judge,  in  overruling  it,  may  have  been  in- 
fluenced, at  least  to  some  extent,  by  the  erroneous  view  taken  of 
some  of  the  questions  we  are  now  considering.  This  exception 
to  the  ruling  disallowing  commissions  of  $1,400  is  sustained. 

3.  Miller,  commissioner,  disbursed  a  large  sum  in  the  manu- 
facture of  concrete  blocks  for  use  in  the  construction  of  the  new 
hotel  building  in  Asheville.  Judge  Peebles  refused  to  allow 
him  any  credit  for  this  expenditure,  and  ordered  his  successor, 
ifr.  Whitson,  to  sell  the  blocks  and  apply  the  net  proceeds  as  a 
credit  on  the  judgment  against  Miller  in  this  case,  after  finding 
as  a  fact  that  the  blocks  were  manufactured  by  Miller  "in  his 
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business  and  are  not  the  property  of  the  Smith  estate,  but  the 
property  of  Miller,  as  he  could  not  sell  them  to  himself  as  com- 
missioner. He  is  not  credited  with  them,  but  they  are  ordered 
to  be  sold."  If  they  did  not  belong  to  the  "Smith  estate,"  but 
to  Miller,  it  follows  that  the  court  had  no  right  to  order  a  sale 
of  them.  They  had  not  been  levied  upon  or  seized  in  execution 
for  any  debt  due  by  Miller  to  the  "Smith  estate."  It  is  clear  to 
us  that  the  sale  of  them  was  not  only  irregular,  but  void,  and 
Miller  is  entitled  to  have,  at  least,  the  proceeds  or  the  amount 
thereof  paid  to  him.  This  was  said  in  the  argument  to  be  $600. 
He  is  also  entitled,  at  least,  to  the  proceeds  of  any  other  prop- 
erty of  his  which  has  been  sold  in  like  manner. 

None  of  the  exceptions  we  have  considered  are  covered  by 
our  first  ruling  in  the  case,  that  the  court  did  not  have  jurisdic- 
tion to  authorize  the  building  of  the  hotel.  They  relate  entirely 
to  other  matters  clearly  within  the  cognizance  of  the  court.  The 
other  exceptions  of  defendant  are  overruled. 

It  may  be  that  some  of  the  amounts  are  not  correctly  stated, 
and  if  they  are  not,  the  court  below  may  refer  the  matter  for  a 
finding  as  to  the  true  amounts,  unless  the  parties  can  agree  as 
to  them. 

The  judgment  of  the  Superior  Court  will  be  modified  in 
accordance  with  this  opinion. 

Error. 


0.  J.    LI'DWICK    AND   J.    R.  BAME    v.  GEORGE    T.    PENNY    and 

C.  C.  BENNETT. 

(Filed  23  December,  1911.) 

1.  Claim   and   Delivery — Defendant's   Measure  of   Damages — Plead- 

ings^lnterpretation  of  Statutes. 

Where,  under  claim  and  delivery  proceedings,  tlie  plaintifT 
comes  into  the  possession  of  the  property,  the  subject  of  the  pro- 
ceedings, and  the  judgment  Is  given  for  the  defendant,  Revisal, 
see.  570,  limits  the  defendant's  recovery  to  the  return  of  the  prop- 
erty, or  the  value  thereof,  in  case  a  return  cannot  be  had.  and 
damages  for  the  same;  and  defendant's  counterclaim  asking  for 
no  more  is  superfluous  pleading. 
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2.  Same — Malicious  Prosecution — Judgment — Res  Adjudicata. 

When  a  recovery  is  had  only  for  the  damages  allowed  to  the 
defendant  in  claim  and  delivery  proceedings  for  the  wrongful 
seizure  of  his  proi^erty  used  in  his  business,  as  allowed  by  Re- 
visal,  sec.  570,  and  in  that  action  no  further  damage  has  been  set 
up  by  way  of  counterclaim  than  those  given  by  the  statute,  the 
doctrine  of  res  adjudicata  does  not  apply  in  an  independent 
action  brought  by  the  defendant  in  the  former  action  to  recover 
of  the  plaintiff  therein  damages  for  breaking  up  and  destroying 
his  business  by  unlawfully  and  maliciously  prosecuting  the  action 
of  claim  and  delivery. 

3.  Same — Counterclaim. 

When  the  defendant  in  claim  and  delivery  proceedings  has 
recovered  Judgment  against  the  plaintiff  for  the  damages  allowed 
for  the  wrongful  seizure  allowed  by  Revisal,  sec.  570,  and  has 
set  up  therein  a  counterclaim  for  only  the  damages  allowed  by 
the  statute,  the  damages  for  "unlawfully,  willfully,  wrongfully, 
wantonly,  recklessly,  and  maliciously"  suing  out  the  process  are 
not  included  in  the  determination  of  the  action,  and  res  adjudi- 
cata cannot  be  pleaded  in  an  independent  action  subsequently 
brought  by  the  defendant  for  their  recovery. 

4.  Same. 

The  fundamental  reasons  for  the  application  of  the  doctrine  of 
res  adjudicata  are  that  there  should  be  an  end  of  litigation  and 
that  no  one  should  be  vexed  twice  for  the  same  cause ;  fherefore. 
when  the  defendant  in  claim  and  delivery  proceedings  has  recov- 
ered of  the  plaintiff  therein  such  damages  for  his  wrongful  seiz- 
ure of  defendant's  property  as  allowed  by  Revisal,  sec.  570,  and 
he  has  claimed  no  more,  he  may,  by  an  independent  action,  sue 
for  such  damages  to  his  business  as  may  have  been  caused  by  the 
malicious  prosecution  of  the  plaintiff's  action ;  for  such  was  not 
the  subject  of  recovery  in  the  claim  and  delivery  proceedings, 
and  the  doctrine  of  res  adjudicata  has  no  api>llcation. 

5.  Same— Practice. 

A  suit  for  maliciously  prosecuting  a  proceeding  in  claim  and 
delivery  for  the  purpose  of  breaking  up  the  business  of  another 
will  not  lie  before  the  termination  of  the  claim  and  delivery  pro- 
ceedings, and  the  defendant  in  such  proceedings  cannot  therefore 
set  up  a  counterclaim  in  that  action  for  the  damages  he  may  have 
sustained  in  his  business. 

5.  Claim  and  Delivery — Malicious  Prosecution — Pleading — ''Probable 
Cause." 

An  allegation  in  a  complaint  that  the  defendant  maliciously, 
recklessly,   and   wantonly  destroyed   the   plaintiff's  business   by 
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seizing  his  property  in  a  claim  and  delivery  proceeding,   is   a 
sufficient  allegation  of  a  want  of  probable  cause. 

7.  Same — Interpretation  of  Pleadings. 

Pleadings  will  be  liberally  construed,  and  when  there  is  an 
allegation  in  a  complaint  for  damages  for  a  malicious  abuse  of 
process,  and  it  appears  that  it  was  based  solely  upon  the  facts 
that  the  plaintiff  was  unable  to  rei^levy  the  property  seized  under 
claim  and  delivery  proceedings  by  the  defendant,  and  that  in  con- 
setiuence  his  business  was  destroyed,  the  allegations  show  that 
the  action  is  really  one  to  recover  for  the  malicious  prosecution 
of  a  civil  action  and  an  interfereijce  with  the  plaintiff's  property 
by  claim  and  delivery  proceedings. 

8*  Same* 

When  in  an  action  for  damages  to  plaintiff's  business  by  reason 
of  the  defendant's  seizing  his  proi>erty  in  claim  and  delivery  pro- 
ceedings, it  is  alleged  that  the  plaintiff  was  not  indebted  at  all 
to  the  defendant,  and  that  defendant  seized  the  proi)erty  which 
plaintiff  was  unable  to  replevy,  and  that  the  defendant  "unlaw- 
.  fully,  wrongfully,  wantonly,  and  recklessly  commenced  said  action 
and  prosecuted  the  same  to  his  damage,"  the  words  employed  are 
stronger  than  if  a  distinct  allegation  had  been  made  that  the 
claim  and  delivery  were  taken  out  "without  probable  cause,"  and, 
there  being  no  set  form  for  allegations  of  this  character,  the  use 
of  this  expression  is  not  required.  Distinction  between  malicious 
prosecution  and  malicious  abuse  of  process  stated  by  Walker,  J. 

9.  Appeal   and   Error — Objections  and   Exceptions — Assignments  of 
Error. 

When  a  party  states  his  ground  of  objection  to  the  admissi- 
bility of  evidence  upon  the  trial,  his  exception  oi^appeal  to  the 
Supreme  Court  will  be  confined  to  the  ground  upon  which  he  has 
based  it. 

Brown,  J.,  dissenting. 

Appeal  by  defendants  from  Daniels,  J.,  at  June  Term,  1911, 
of  Guilford. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
by  Mr,  Justice  Walker. 

Justice  i&  Broadhurst  for  plaintiff. 

/.  T.  Gold  and  King  &  Kimball  for  defendant. 

Walker,  J.  Plaintiffs  brought  this  action  to  recover  damages 
for  unlawfully  and  maliciously  suing  out  process  and  levying 
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upon  plaintiffs'  property,  thereby  breaking  up  and  destroying 
their  business.  Defwiaan^^ad  previously  sued  the  pl&Tn'tifis  for  " 
the  recovery  of  the  property,  and  under  cl^im  and  delivery  gro- 
ceedings  hadgized  th^  same.  That  suit  was  decided  in  favor 
of  the  defendants,'  tot  the  reason  hereinafter  stated.  The  de- 
fendant held  a  note,  and  a  mortgage  on  the  property  to  secure 
the  same,  which  was  executed  by  one  Thomas  ^  Penny.  .The 
property  was  afterwards  sold  by  Thomas  to  the  plaintiffs,  Lud- 
wick  and  Bame,  whp  undertook  to  pay  the  note  secured  by  the 
mortgage.  They  alleged  that,  by  an  agreement  between  all 
interested  parties  and  the  payment  of  $1,500,  the  debt  and  y^ 
mortgage  had  been  satisfied  wh^n  Penny  brought  his  suit  againsr 
them.  The  jury  so  found  in  that  action,  and  further  found,  in 
answer  to  issues  submitted  to  them,  that  the  value  of  the  prop- 
erty, sold  and  unsold  by  Penny,  was  $2,500.  The  court  there- 
upon adjudged  that  the  defendants  in  that  suit,  Ludwick  and 
Bame,  recover  of  the  plaintiff,  George  T.  Penny,  the  sum  of 
$750,  the  value  of  the  property  which  had  been  sold,  and  the 

• 

costs  of  the  action,  and  also  the  sum  of  $1,800,  the  value  of  the 
unsold  property,  as  found  by  the  jury ;  but  as  to  the  latter  sum 
($1,800)  a  stay  bond  of  execution  was  ordered,  so  that  the  plain- 
tiff, Penny,  might  have  the  opportunity  to  redeliver  the  unsold 
property.  The  defendants  in  that  action,  Ludwick  and  Bame, 
set  up  a  counterclaim  for  the  unlawful  and  wrongful  conversion 
of  their  property  by  Penny,  and  for  nothing  more. 

The  defendant  in  this  action,  George  T.  Penny,  pleads  that 
the  plaintiffs  are  estopped  by  the  judgment  in  the  action  of 
Penny  v.  Ludwick  and  Bame  to  claim  any  damages  for  ^^break- 
ing  up  and  destroying  their  business  by  unlawfully  and  mali- 
ciously suing  out  process  of  claim  and  delivery  and  seizing  their 
property,  as  that  question  was  directly  involved  in  the  former 
suit.''    We  do  not  adopt  this  view  of  the  matter.     The  jury 
found,  in  this  case,  that  "the  defendant,  George  T.  Penny,  had 
unlawfully,    willfully,    wrongfully,   wantonly,    recklessly,    and 
maliciously  sued  out  the  process  of  the  court  in  the  case  of 
Penny  v.  Ludwick  and  Bame,  as  alleged  in  the  complaint," 
which  was  equivalent  to  saying  that  Penny,  knowing  that  he 
had  no  cause  of  action  against  the  defendants  in  that  suit,  Lud- 
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wick  and  Bame,  had  wrongfully.,  maliciously,  and  wantonly 
brought  the  suit  .and  levied  uponlheir  property  which  was  used 
in  their  business,  which,  it  is  alleged,  subsequently  destroyed  it. 
This  matter  was  not.  involved  in  the  former  suij:. 

The  Revisal,  sec.  570,  provides  that  in  an  action  to  recover 

the  possession  of  personal  property,  if  the  property  has  been 

delivered  to  the  plaintiff,  and  the  defendant  claims  a  return 

thereof,  and  becomes  entitled  to  it  by  succeeding  in  the  action, 

judgment  for  him  shall  be  for  a  return  of  the  property,  or  for 

the  value  thereof,  in  case  a  return  cannot  be  had,  and  damages 

for  taking  and  withholding  the  same.    It  is  true,  the  defendants 

I  in  that  case  set  up  a  counterclaim,  but  they  did  not  allege  any 

'  facts  which  would  entitle  them  to  any  greater  relief  than  is 

given  to  them  by  Revisal,  sec.  570,  and  the  counterclaim  was 

superfluous  pleading. 

\  ]     The  cause  of  action  alleged  in  this  case  was  not,  therefore, 

involved  in  that  suit,  nor  was  it  at  all  considered,  nor  did  the 

defendants  therein  recover  any  damages  on  that  account.     One 

valid  reason  for  not  estopping  the  plaintiffs  in  this  action  by 

the  judgment  in  the  former  suit  is  that  the  statute  we  have  cited 

limits  the  recovery  in  the  latter  to  the  property  or  the  value 

.  thereof,  unless,  perhaps,  the  defendants  in  that  suit  had  set  up 

7  a  coimterclaim  for  more,  that  is,  not  only  for  such  damages,  but 

for  maliciously  breaking  up  and  destroying  their  business. 

The  defendant  Penny  relies  upon  the  following  principles, 
which  he  says  are  established  by  Porter  v.  Mach,  50  W.  Va., 
581,  592,  and  numerous  other  authorities  cited  in  the  brief  of 
his  counsel:  "When  a  person  has  a  cause  of  action  which  he 
may  assert  by  an  action  ex  contractu  for  the  direct  damages,  or 
ex  delicto  for  both  the  direct  and  indirect  damages,  if  he  selects 
the  former  he  waives  the  latter,  including  all  claim  for  indirect 
damages.  Both  actions  are  regarded  as  for  the  same  wrong,  of 
which  he  can  have  but  a  single  satisfaction,  though  it  in  no  wise 
compensates  him  for  the  damages  sustained."  21  Am.  and  Eng^ 
Enc,  p.  237,  note  1;  Webb's  Pollock  on  Torts,  658;  Kendall 
V,  Stokes,  3  How.,  87;  Norton  v.  Douglierty,  3  Gray,  372;  Ware 
V,  Percival,  61  Me.,  391;  Newhy  v.  Caldwell,  54  Iowa,  102; 
Wagner  v.  Wagner,  36  Minn.,  239;  Thompson  v,  Myrich,  24 
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Minn.,  12 ;  Whitney's  Admr.  v.  Town  of  Clarendon,  18  Vt.,  258 ; 
Smith  V.  Way,  9  Allen,  473.  And  again :  "In  all  cases  where  the 
plaintiflF  has  his  option  in  the  outset  to  bring  tort  or  contract  to 
recover  damages  for  one  and  the  same  injury  upon  a  state  of 
facts  which  will  support  either,  an  adjudication  in  one,  which- 
ever he  may  elect,  is,  upon  principle,  a  bar  to  the  other."  And 
further  it  is  urged  by  him  that  "a  cause  of  action  and  the  dam- 
ages recoverable  therefor  are  an  entirety.  The  party  injured 
must  be  plaintiff,  and  must  demand  all  the  damages  he  has  suf- 
fered or  which  he  will  suffer  from  the  injury,  grievance,  or 
cause  of  action  of  which  he  complains.  He  cannot  split  a  cause 
of  action  and  bring  successive  suits  for  parts,  because  he  may 
not  at  first  be  able  to  prove  all  the  items  of  the  demand,  or 
because  all  the  damages  have  not  been  suffered.  If  he  attempts 
to  do  so,  a  recovery  in  the  first  suit,  though  for  less  than  his 
whole  demand,  will  be  a  bar  to  a  second  action." 

The  principle  here  asserted  in  defendant's  behalf,  as  defeat- 
ing the  plaintiffs'  right  of  recovery  in  this  action,  finds  support 
in  the  decisions  of  this  Court.  Eller  v,  R,  R.,  140  N.  C,  140 ; 
Mast  V.  Sapp,  140  N.  C,  538. 

The  defendant  also  contends  that  the  Court  has  adopted  in 
snch  cases  as  this  the  following  rule :  "Where  two  or  more  suc- 
cessive actions  are  identical  as  to  the  parties,  the  allegied  cause 
of  action,  the  defenses  relied  upon,  and  the  relief  demanded,  a 
judgment  upon  the  merits  in  the  first  action  will  estop  any  and 
all  parties  from  maintaining  the  subsequent  ones.  Except  in 
special  cases,  the  plea  of  res  adjvdicata  applies  not  only  to 
points  upon  which  the  court  was  actually  required  to  pronounce 
judgment,  but  to  every  point  which  properly  belonged  to  the 
subject  of  the  issue,  and  which  the  parties,  exercising  reasonable 
diligence,  might  hqve  brought  forward.  Under  our  present  sys- 
tem of  pleading  and  practice  a  party  is  conclusively  presumed, 
when  sued  in  a  second  action  on  matters  before  litigated,  to  have 
set  up  in  the  former  action  all  the  equitable  defenses  of  which 
he  might  have  availed  himself  to  defeat  the  legal  title."  Tuttle 
r.  Harrill,  85  N.  C,  456;  Anderson  v.  Rainey,  100  K  C,  321; 
Buchanan  v.  Harrington,  152  N.  C,  335;  Harper  v,  Lenoir,  152 
X.  C,  723;  Wagon  Co,  v.  Bird,  119  X.  C,  460. 
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We  have  no  desire  to  contravene  what  is  thus  stated  by  the 
authorities,  for  we  believe  that  when  they  are  properly  consid- 
ered and  understood,  it  will  be  fouud  that  the  principle  is  cor- 
rectly formulated  by  them  and  is  in  itself  just  and  right.  There 
should  be  an  end  of  litigation,  and  this  is  the  fundamental  idea 
upon  which  the  rule  of  res  judicata  is  founded,  and  to  this  may 
be  added,  as  another  reason  for  the  rule,  the  ^axim  of  the  law 
Kthat  no  one  should  be  twice  vexed  for  the  same  cause.  But  does 
this  well-settled  rule  apply  to  this  case?  We  think  not,  and  the 
case  of  Tyler  v.  Capehart,  125  N.  C,  64,  which  explains*  and 
defines  the  doctrine  on  this  question,  is  decisively  against  the 
defendant's  contention.  It  is  said  in  that  case  that  "A  judg- 
ment is  decisive  of  the  points  raised  by  the  pleadings,  or  which 
might  be  properly  predicated  upon  them,  but  does  not  embrace 
any  matters  which  might  have  been  brought  into  the  litigation, 
or  causes  of  action  which  the  plaintiff  might  have  joined,  but 
which  in  fact  are  nei4:her  joined  nor  embraced  by  the  pleadings. 
Although  the  present  cause  of  action  might  have  been  set  up 
as  a  second  cause  of  action  in  the  former  suit,  as  it  was  not, 
and  was  not  actually  litigated,  and  was  not  'such  matter  as  was 
necessarily  involved  therein,'  the  plea  of  res  judicata  will  not 
avail." 

We  have  seen  that  our  statute  confines  the  recovery  in  an 
action  for  personal  property  with  the  ancillary  remedy  of  claim 
and  delivery  to  the  property  itself  or  the  value  thereof,  which, 
of  course,  excludes  the  recovery  of  any  damages  for  maliciously 
suing  out  process  and  destroying  the  plaintiff's  business,  which 
is  a  distinct  cause  of  action  with  a  different  rule  as  to  the 
measure  of  damages.  In  his  treatise  on  Torts  (1  vol.,  3  Ed., 
p.  348),  Judge  Cooley  tells  us  when  an  action  will  lie  for  the 
malicious  prosecution  of  a  civil  suit,  and  in  that  connection  he 
says:  "So  a  suit  for  malicious  prosecution  will  lie  where  the 
plaintiff's  property  or  business  has  been  interfered  with  by  the 
appointment  of  a  receiver,  the  granting  of  an  injunction,  or  by 
writ  of  replevin."  Brotm^tein-  v.  Sahlein,  65  Hun.,  365;  Mc- 
Pherson  v,  Runyon,  41  Minn.,  524.  He  also  says  that  the  same 
rules  apply  to  actions  for  malicious  civil  suits  as  for  criminal 
prosecutions,  and  thus  states  this  branch  of  the  rule:     "It  is 
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laid  down  or  assumed  in  all  the  cases  that  an  action  for  the 
malicious  prosecution  of  a  civil  suit  is  governed  by  the  same 
principles  as  one  for  the  malicious  prosecution  of  a  criminal 
action.  There  must  be  malice  and  the  want  of  probable  cause, 
and  the  same  rules  apply  in  the  proof  or  disproof  of  these  ele- 
ments. So  the  advice  of  counsel  will  have  the  same  effect  as  in 
ease  of  criminal  prosecution,  under  the  same  conditions.  And 
the  malicious  suit  must  be  terminated  in  favor  of  the  plaintiff 
in  that  action."    Ibid,,  p.  352. 

Speaking  of  the  malicious  abuse  of  process,  he  distinguishes 
it  from  a  malicious  civil  suit,  where  there  is  an  interference  with 
property  or  business,  as  follows:     "If  process,  either  civil  or 
criminal,  is  willfully  made  use  of  for  a  purpose  not  justified  by 
the  law,  this  is  abuse  for  which  an  action  will  lie.     The  follow- 
ing are  illustrations:     Entering  a  judgment  and  suing  out  an 
attachment  for  an  amount  greatly  in  excess  of  the  debt ;  causing 
an  arrest  for  more  than  is  due;  levying  an  execution  for  an 
excessive  amount ;  causing  an  arrest  when  the  party  cannot  pro- 
cure bail  and  keeping  him  imprisoned  until,  by  stress  thereof, 
he  is  compelled  to  surrender  property  to  which  the  other  is  not 
entitled.    In  these  cases,  proof  of  actual  malice  is  not  important, 
except  as  it  may  tend  to  aggravate  damages;  it  is  enough  that 
the  process  was  willfully  abused  to  accomplish  some  unlawful 
purpose.     *Two  elements  are  necessary  to  an  action  for  the 
malicious  abuse  of  legal  process:     First,  the  existence  of  an 
ulterior  purpose;  and,  second,  an  act  in  the  use  of  the  process 
not  proper  in  the  regular  prosecution  of  the  proceeding.    Kegu- 
lar  and  Intimate  use  of  process,  though  with  a  bad  intention, 
is  not  a  malicious  abuse  of  process.'     In  a  suit  for  malicious 
abuse  of  process  it  is  not  necessary  that  there  should  have  been 
a  termination  of  the  suit  in  which  the  process  was  issued,  nor  a 
want  of  probable  cause  for  the  suit."    Ihid.,  p.  354  et  seq.    The 
distinction  is  clear :  one  consists  in  commencing  and  prosecuting 
a  suit  maliciously  and  interfering  with  property  or  business, 
and  the  other  consists  in  the  willful,  unlawful,  and  wrongful 
use  of  the  process  itself.    As  the  suit  must  have  been  terminated 
before  an  action  will  lie  for  prosecuting  it  maliciously,  this 
cause  could  not  be  set  up  in  the  action  itself  as  a  counterclaim 
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or  otherwise.  Fvlion  Grocery  Co,  v,  Maddox,  111  Geo.,  260; 
Bonney  v.  King,  103  111.  App.,  601 ;  Luby  v,  Bennett,  111  Wis., 
613. 

But  the  conclusive  answer  to  the  contjention  that  the  former 
judgment  is  res  judicata  is  that  the  defendant  asked  for  no  more 
than  the  statute  allowed  him  to  recover  in  that  action,  that  is, 
the  damages  for  the  conversion  only,  and  nothing  more.  This 
being  the  measure  of  his  recovery,  as  fixed  by  the  statute,  he 
was  not  at  liberty  to  ask  for  more  damages  than  those  author- 
ized by  the  positive  law  in  such  cases,  and  therefore,  having  no 
opportunity  to  recover  them  in  that  action,  he  is  not  estopped 
to  ask  for  them  in  this  one. 

The  very  question  involved  in  this  case  is  decided  against  the 
defendant's  contention  in  McPherson  v,  Runyon,  41  Minn.,  524 
(16  Am.  St.,  727).  It  is  suggested  that  the  complaint  shows 
that  the  plaintiffs  are  suing  for  a  malicious  abuse  of  process 
only,  but  a  cursory  reading  of  the  complaint  will  make  it  appear, 
we  think,  that  the  action  is  really  one  fo'r  the  malicious  prose- 
cution of  a  civil  action  and  an  interference  with  their  property 
by  claim  and  delivery  proceedings.  It  is  true,  plaintiffs  allege 
that  there  was  a  malicious  abuse  of  the  process  issued  by  the 
court,  but  they  base  this  allegation  solely  upon  the  fact  that  they 
were  unable  to  replevy  the  property  by  giving  bond,  which  is 
manifestly  insufficient  to  sustain  such  an  action.  They  do  allege, 
though,  in  substance,  facts  which  are  sufficient  to  constitute  a 
good  cause  for  malicious  prosecution,  for  they  say  that  defend- 
ant, knowing  the  plaintiffs  were  not  indebted  to  him,  at  all, 
upon  the  debt  and  mortgage,  unlawfully,  wrongfully,  willfully, 
wantonly,  and  recklessly  commenced  said  action  and  prosecuted 
the  same  to  their  damage.  They  do  not  use  the  words  "without 
probable  cause,"  but  no  set  form  of  words  is  required,  if  those 
of  equivalent  import  are  used,  and  the  language  of  this  com- 
plaint, in  that  respect,  is  much  stronger  than  if  the  plaintiffs 
had  employed  the  words  "and  without  probable  cause."  If  what 
the  plaintiff  alleges  is  true,  there  was  no  probable  cause,  but  the 
action  was  wantonly  instituted,  and  with  reckless  indifference 
to  plaintiffs'  rights  of  property.  Pleadings  are  now  construed 
liberally,  and  plaintiff  recovers  according  to  his   allegations. 
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Cheese  Co.  v.  Pipkin,  155  N.  C,  394 ;  Vorhees  v.  Porter,  134 
X.  C,  591 ;  Blackmore  v.  Winders,  144  N.  C,  212.    But  after 
all  is  said,  the  fact  remains  that  the  defendant  in  the  former 
action  alleged  no  more  than  would  enable  him  to  recover  what 
the  statute  allowed  him  to  recover  as  damages,  and  that  corre- 
sponded exactly  with  the  allegation.     The  case  is  governed  by 
Bowen  v.  King,  146  N.  C,  385,  where  it  is  said :    "While  the 
allegation  of  the  complaint  may  be  broad  enough  to  constitute 
a  demand  for  the  possession,  it  is  evident,  from  a  perusal  of  the 
entire  pleadings,  that  the  demand  was  not  intended  to  be  for 
the  possession,  which  the  plaintiff  undoubtedly  had  when  the 
action  was  commenced,  but  was  to  recover  damages  caused  by 
reason  of  the  wrongful  seizure  and  detention  of  the  property. 
As  heretofore  stated,  it  does  not  definitely  appear  how  plaintiff 
reacquired  possession  of  the  property ;  but  assuming — and  there 
are  statements  from  some  of  the  witnesses  tending  to  show  this — 
that  the  possession  was  restored  by  means  of  a  former  action  of 
claim  and  delivery,  while  plaintiff  could  have  had  his  damages 
assessed  in  the  former  action  (Revisal,  sec.  570),  the  authorities 
i  seem  to  be  to  the  effect  that  he  was  not  required  to  take  this 

course,  but,  after  obtaining  possession,  could,  in  another  action, 
recover  damages  for  the  injury  done  by  the  wrongful  seizure 
and  detention  of  his  property.  Woody  v.  Jordan,  69  N.  C,  189 ; 
Asher  V.  Reigenstem,  106  N.  C,  213." 

Our  conclusion  ia  that  the  plaintiffs  are  not  estopped  by  the 
former  judgment. 

The  testimony  of  the  plaintiff,  O.  J.  Ludwick,  was  objected 
to  upon  the  ground  that  the  former  judgment  was  res  judicata, 
and  the  assignment  of  error  based  upon  this  exception  cannot  be 
broader  than  the  exception  itself.  Where  a  party  states  the 
ground  of  his  objection  to  evidence  below,  he  cannot  rely  upon 
a  different  ground  in  this  Court.  This  is  well  settled.  Kidder 
r.  McIUienny,  81  N.  C,  123 ;  Jones  v.  Call,  93  N.  C,  179. 

We  do  not  mean  to  imply  that  there  was  any  error  in  the 
court's  ruling  upon  the  evidence,  or  in  its  charge  to  the  jury 
npon  the  damages.  Those  questions  are  not  presented  to  us  by 
the  exceptions  and  assignments  of  error. 
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The  court  properly  refused  to  sign  the  judgment  tendered  by 
the  defendant,  upon  a  verdict  in  favor  of  the  plaintiff. 
No  error. 

Brown,  J.,  dissenting:  The  facts,  as  I  understand  them,  are 
that  Penny  brought  an  action  against  Ludwick  to  recover  pos- 
session of  certain  personal  property,  consisting  of  a  soda  foun- 
tain, cash  register,  cigar  case,  stove,  electric  meter,  refrigerator, 
electric  fan  and  a  motor  fan,  used  in  a  restaurant  in  High 
Point,  and  took  out  the  ancillary  remedy  of  claim  and  delivery. 
Ludwick  failed  to  replevy  and  the  property  was  delivered  to 
Penny. 

At  the  trial  Penny  failed  to  establish  his  right  to  recover  the 
property,  and  judgment  was  given  for  Ludwick.  The  case  is 
reported  152  N.  C,  376.  In  that  action,  as  appears  in  this 
record,  Ludwick  not  only  denied  Penny's  title  to  the  property 
and  right  to  recover,  but  set  up  (something  he  was  not  com- 
pelled to  do)  a  counterclaim,  in  which  he  averred  that  Penny 
had  unlawfully  and  wrongfully  seized  the  property  and  converted 
it  to  his  own  use,  to  his  great  damage.  Ludwick  asked  as  relief 
that  the  property  be  restored  and  that  he  recover  as  damages 
$4,000.  Ludwick  recovered  judgment  for  $700  on  third  issue 
and  $1,800  on  fourth  issue.    152  X.  C,  377. 

Ludwick  now  brings  this  suit,  alleging  that  Penny  had  mali- 
ciously sued  out  the  claim  and  delivery  and  had  destroyed  his 
business  by  the  wrongful  seizure  of  his  property.  I  am  of 
opinion  that  the  plaintiff  Ludwick,  having  seen  fit  to  plead  a 
counterclaim  in  the  other  action  and  to  claim  damages  for  the 
wrong  done  him,  should  have  set  up  all  his  items  and  claims  for 
damage  in  that  counterclaim  and  have  them  all  determined  on 
one  trial.  He  should  not  be  permitted  to  divide  up  his  damages, 
as  they  all  grew  out  of  one  and  the  same  transaction  and  one 
and  the  same  tort. 

For  a  long  time  I  thought  such  a  counterclaim  could  not  be 
pleaded  in  an  action  in  nature  of  claim  and  delivery,  and  that 
the  defendant  must  wait  until  that  action  was  ended  in  his 
favor  and  then  sue  for  damages.  But  that  question  was  settled 
by  this  Court  in  Smith  r,  Fren-ch.  141  ^N".  C,  1,  wherein  it  is 
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held  that  the  defendant  may  plead  his  counterclaim  for  damages 
for  the  tort  in  the  claim  and  delivery  action.  In  that  case  Mr. 
Justice  Hoke  says:  "Even  if  the  present  opinion  should  be 
found  to  conflict  with  some  former  decision,  it  is  only  a  question 
of  procedure,  not  involving  a  rule  of  property,  and  we  think  it 
better  that  our  present  construction  of  the  statute  should  now 
be  declared  the  true  one  as  more  in  accord  with  the  spirit  and 
letter  of  our  Code,  which,  as  heretofore  stated,  designs  and  con- 
templates that  all  matters  growing  out  of  or  connected  with  the 
same  controversy  should  be  adjusted  in  one  and  the  same  action. 

"A  counterclaim  connected  with  plaintiff's  cause  of  action  or 
with  the  subject  of  the  same  will  nearly  always  take  its  rise 
before  action  brought,  but  we  hold  that  neither  the  statute  nor 
the  reason  of  the  thing  require  that  such  counterclaim  should 
necessarily  or  entirely  mature  before  action  commenced  nor  even 
before  answer  filed,  if  the  provisions  of  The  Code  permit,  and 
right  and  justice  require  that  an  amendment  be  allowed  which 
will  enable  parties  to  end  the  same  controversy  in  one  and  the 
same  Litigation." 

Thus  we  see  that  this  plaintiff  had  the  right  to  plead  a 
counterclaim  for  damages  for  the  wrongful  seizure  of  his  prop- 
erty in  the  other  action,  and  also  that  he  did  plead  it.  Having 
chosen  to  plead  it,  he  should  have  set  up  all  his  items  of  dam- 
age in  that  counterclaim  and  should  not  be  heard  again  concern- 
ing same  transaction. 

It  is  immaterial  that  plaintiff  now  avers  that  the  taking  of 
his  property  by  legal  process  was  maliciously  done.  It  was  all 
connected  with  and  grew  out  of  the  one  act,  and  could  and 
should  have  been  embraced  in  his  counterclaim  in  the  former 
suit. 

It  is  a  well-settled  principle  that  the  commission  of  a  single 
tortious  act  creates  a  single  cause  of  action  only,  and  all  dam- 
ages resulting  therefrom  must  be  recovered  in  one  suit.  24  Am. 
and  Eng.  Ency.,  p.  788; 

The  counterclaim  set  up  by  plaintiff  in  the  former  action  is 
to  be  treated  as  if  he  had  chosen  to  commence  an  independent 
action  for  damages.  He  should  have  set  up  all  his  damages  in 
the  one  action  and  have  them  determined  on  the  one  trial.  This 
is  the  true  spirit  and  value  of  Code  pleading. 
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In  the  case  of  Porter  v.  Mack,  50  W.  Va.,  581,  592,  it  is  said : 
"The  law  seems  to  be  well  settled  that  when  a  person  has  a 
cause  of  action  which  he  may  assert  by  an  action  ex  contractu 
for  the  direct  damages,  or  ex  delicto  for  both  the  direct  and  in- 
direct damages,  if  he  selects  the  former  he  waives  the  latter, 
including  all  claim  for  indirect  damages.  Both  actions  are 
regarded  as  for  the  same  wrong,  of  which  he  can  have  but  a 
single  satisfaction,  though  it  in  no  wise .  compensates  him  for 
the  damages  sustained." 

In  that  case  a  recovery  was  sought  to  be  had  for  an  alleged 
conspiracy  to  break  up  the  business  of  the  plaintiff,  and  this 
was  a  second  action  and  the  plaintiff  was  held  bound  by  the 
adjudication  of  the  previous  action. 

In  his  counterclaim  this  plaintiff  averred  that  the  taking  of 
the  property  was  wrongful.  He  could  just  as  easily  have  averred 
that  it  was  malicious.  He  could  have  claimed  damages  to  his 
business  as  the  result  of  the  taking  as  well  as  the  injury  and 
sacrifice  of  his  property. 

In  21  Am.  and  Eng.  Ency.  (1  Ed.),  p.  237,  it  is  said:  "In 
all  cases  where  the  plaintiff  has  his  option  in  the  outset  to  bring 
tort  or  contract  to  recover  damages  for  one  and  the  same  injury 
upon  a  state  of  facts  which  will  support  either,  an  adjudication 
in  one,  whichever  he  may  elect,  is,  upon  principle,  a  bar  to  the 
other."  See,  also,  Norton  v.  Dougherty,  63  Am.  Dec,  758 
(Mass.);  Ware  v,  Perdval,  61  Me.,  391;  Newby  v.  Caldwell, 
54  la;,  102 ;  Wagner  v,  Wagner,  36  Minn.,  239. 

In  Norton  v.  Dougherty,  supra.  Chief  Justice  Shaw  says: 
"On  consideration,  the  Court  are  of  the  opinion  that  the  former 
judgment  was  a  good  bar,  because  the  first  action  was  brought 
to  recover  damages  for  the  same  wrong  or  injury  and  because 
it  could  be  supported  by  the  same  evidence." 

Mr.  Sutherland  says : 

"Causes  of  Action  Not  Divisible. — A  cause  of  action  and  the 
damages  recoverable  therefor  are  an  entirety.  The  party  in- 
jured must  be  plaintiff,  and  must  demand  all  the  damages  he 
has  suffered  or  which  he  will  suffer  from  the  injury,  grievance, 
or  cause  of  action  of  which  he  complains.  He  cannot  split  a 
cause  of  action  and  bring  successive  suits  for  parts ;  he  may  not 
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be  able  at  first  to  prove  all  the  items  of  the  demand,  or  because 
all  the  demands  have  not  been'  suffered.  If  he  attempt  to  do  so, 
a  recovery  in  the  first  suit,  though  for  leSs  than  his  whole  de- 
mand, will  be  a  bar  to  a  second  action."  In  support  of  this 
statement  the  author  cites  a  large  number  of  cases,  amongst 
others.  Porter  v.  Mack,  supra. 

These  well-settled  principles  are  clearly  stated  in  the  well- 
considered  opinion  of  Mr.  Justice  Cla/rk  in  Wagon,  Co,  v.  Bird, 
119  N".  C,  460,  in  which  it  is  held  that,  "The  judgment  or  decree 
of  a  court  of  competent  jurisdiction  is  conclusive  not  only  as  to 
the  subject-matter  actually  determined  thereby,  but  also  as  to 
every  other  matter  which  properly  belonged  to  the  subject  in 
htigation,  and  which  the  parties  by  the  exercise  of  reasonable 
diligence  might  have  brought  forward  at  the  time  and  had  deter- 
mined respecting  it." 

The  only  evidence  of  damage  which  plaintiff  offers  on  this 
trial  is  injury  to  his  business  by  reason  of  the  wrongful  taking 
of  his  restaurant  fixtures. 

He  could  and  should  have  alleged  and  proven  the  same  item 
of  damage  on  the  trial  of  his  counterclaim. 

This  is  not  an  action  for  malicious  prosecution,  which  could 
not  be  commenced  until  after  the  termination  of  the  former 
action.  The  complaint  does  not  allege  a  want  of  probable  cause, 
or  any  other  of  the  usual  and  necessary  allegations  in  a  suit  for 
malicious  prosecution.  On  the  contrary,  in  section  4  of  the 
complaint  this  action  is  characterized  as  one  for  "abuse  of 
process." 

Such  an  action  need  not  await  the  termination  of  the  former 
proceeding.  "An  action  for  damages  for  the  abuse  of  legal 
process  may  be  maintained  before  the  action  in  which  such 
process  was  issued  is  terminated."    19  Cyc,  632. 

It  seems  to  me  plain  that  every  element  of  damage  set  up  in 
this  action  could  and  should  have  been  set  up  in  the  counter- 
claim in  the  former  under  the  principles  laid  down  in  Smith  v, 
French,  supra. 

I  am  of  opinion  that  the  former  judgment  for  damages  ren- 
dered in  plaintiff's  favor  on  his  counterclaim  is  a  bar  to  the 
recovery  of  further  damages  for  the  same  wrong. 
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SPRING  GREEN  CHURCH  v.  MANSFIELD  THORNTON  et  als., 

Trustees. 

(Filed  21  February,  1912.) 

1.  Trusts  and  Trustees — Religious  Societies — Partition. 

Lands  held  by  trustees  under  a  deed  from  the  Shiloh  Associa- 
tion of  churches  for  certain  declared  school  purposes,  which  asso- 
ciation has  subsequently  increased  in  the  number  of  churches, 
and  the  school  has  been  incorporated  by  the  Legislature  in  an 
act  reco^izlng  the  trusts  set  out  In  the  deed,  cannot  l>e  divided 
by  the  churches  in  proceedings  for  partition/  for  such  would 
be  subversive  and  destructive  of  the  trusts  declared. 


2.  Trusts  and  Trustees — Religious  Societies — Appointment  of  Trus- 

tees— Control. 

The  only  manner  in  which  the  Shiloh  Association  of  churches 
may  exercise  any  control  of  the  property  held  by  the  trustees 
under  Its  deed  declaring  certain  trusts.  Is  by  the  election  of 
trustees  at  the  meeting  for  that  purpose  regularly  held  under  the 
legislative  act  of  its  incorporation.  Kerr  v.  HickSy  154  N.  C, 
265,  cited  and  applied. 

3.  Trusts  and   Trustees — Religious  Societies  —  Trusts   Declared — 

Powers  of  Sale — Purposes. 

The  provisions  in  the  deed  in  trust  to  the  trustees  of  the 
"Shiloh  Association"  of  churches,  that  the  trustees  have  "the 
rights  and  privileges  of  selling  and  mortgaging  the  property 
herein  conveyed  whenever  they  are  required  and  requested  to  do 
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so  by  the  association,"  is  construed  to  apply  only  to  selling  and 
mortgaging  the  trust  estate  In  pursu&nce  and  furtherance  of  the 
trusts  declared,  and  not  for  the  purpose  of  partition. 

4.  Trusts    and    Trustees — Religious    Societies — Trust    Estates — Co- 

tenants — Possession — Partition. 

The  Individual  churches  of  the  Shiloh  Association  hold  no 
such  interest  In  the  trust  estate  declared  by  their  deed  in  trust  as 
to  make  them  cotenants  therein  and  permit  a  division  of  it  in 
proceedings  for  partition  thereof;  nor  have  they  the  possession, 
a  necessary  element  in  maintaining  such  proceedings. 

5.  Trusts  and  Trustees — Religious  Societies — Failure  of  Trustee — 

Equity. 

The  courts,  in  their  equitable  jurisdiction,  would  not  permit  the 
trusts  declared  in  the  deed  of  the  Shiloh  Association  of  churches 
to  fail  for  the  want  of  a  trustee ;  and  if  these  trusts  are  consid- 
ered for  charitable  purposes,  the  courts,  under  proper  conditions, 
would  appoint  trustees  from  time  to  time,  under  Revlsal.  sec. 
3923. 

Appeal  by  defendants  from  CUne,  J,,  at  January  Term, 
1912,  of  Wabben. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
by  Mr.  Chief  Justice  Clark, 

T.  T.  Hicks  for  plaintiff, 

Tasker  Polk,  Andrew  J.  Harris,  and  Thomas  M.  Pittmaai  for 
defendants. 

Clabk,  C.  J.  In  1871,  a  voluntary  association  known  as 
"Shiloh  Association"  was  formed  by  several  Missionary  Bap- 
tist churches  for  colored  people.  In  1883  the  association  pur- 
chased land  for  $2,500  and  established  a  school  called  "Shiloh 
Institute."  Considerable  additional  money  from  individuals, 
and  from  the  churches  composing  the  association,  has  since 
been  raised  by  donations  from  time  to  time  and  put  in  improve- 
ments and  repairs  upon  said  property.  The  deed  for  the  prop- 
erty when  purchased  was  executed  to  certain  trustees  appointed 
by  said  association,  and  recited,  "upon  the  trust  that  they,  the 
said  parties  of  the  second  part,  and  their  successors  in  the  said 
office  of  trustee  aforesaid,  duly  qualified  and  appointed  by  the 
said  association,  shall  hold  the  said  property  herein  conveyed 
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for  said  association,  to  be  used  under  the  direction  and  manage- 
ment of  tlie  said  parties  of  the  second  part  as  trustees  afore- 
said and  their  successors,  for  the  purpose  of  establishing  and 
maintaining  a  school  of  general  learning,  and  for  any  other 
proper  and  legal  purpose  which  the  association  may  deem  best ; 
and  the  said  parties  of  the  second  part  and  their  successors  to 
have  the  right  and  privilege  of  selling  and  mortgaging  the  prop- 
erty herein  conveyed,  whenever  they  are  required  and  requested 
to  do  so  by  the  association." 

Said  "Shiloh  Institute"  was  incorporated.  Private  Laws  1891, 
ch.  321,  which  created  said  trustees  a  body  politic  and  corporate 
and  specified  that  they  are  to  "have  and  to  hold  the  buildings, 
grounds,  and  all  appurtenances  embraced  in  the  deed."  This 
act  was  amended,  Private  Laws  1903,  ch.  49,  by  increasing  the 
number  of  trustees  to  nine  and  by  providing  that  three  of  these 
were  to  be  elected  by  the  "Shiloh  Association"  every  year ;  and 
they  have  been  so  elected  ever  since.  The  number  of  churches 
belonging  to  the  association  has  increased  to  fifty-eight,  several 
of  which  were  not  members  of  the  association  in  1883. 

In  Kerr  v.  Hicks,  154  N.  C,  265,  the  Court  held  that  such 
trustees  elected  by  the  churches  present  at  a  meeting  held  at 
the  regular  time  and  place  duly  designated  by  the  last  regular 
meeting  were  the  duly  elected  trustees  under  the  terms  of  the 
constitution  of  this  association,  and  not  those  elected  at  a  meet- 
ing held  at  a  time  and  place  not  so  authorized,  though  in  the 
latter  meeting  a  majority  of  the  churches  were  represented, 
while  at  the  regular  meeting  there  was  a  minority  of  the  whole 
nmnber  represented. 

This  is  a  proceeding  by  three  of  the  churches  in  said  associ- 
ation, asking  for  a  sale  of  the  property  for  partition.  The 
other  alleged  cotenants  are  not  made  parties.  This  misconceives 
the  nature  of  the  tenure  of  the  property,  which,  as  specifically 
recited  in  the  terms  of  the  deed  above  set  out,  is  that  the  prop- 
erty is  to  be  held  by  said  trustees  and  their  successors  "for  the 
purpose  of  establishing  and  maintaining  a  school  of  general 
learning  and  for  any  other  proper  and  legal  purpose  which  the 
association  may  deem  best."  The  "other  proper  and  legal  pur- 
pose," it  would  seem,  should  be  construed  as  "of  the  same  gen- 
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eral  nature  and  kind"  as  the  main  trust  recited.  It  is  true  that 
the  trustees  have  the  ''right  and  privilege  of  selling  and  mortgag- 
ing the  property  herein  conveyed  whenever  they  are  required 
and  requested  to  do  so  by  the  association."  This  also  means  in 
pursuance  and  furtherance  of  the  trust  to  maintain  a  school  of 
general  learning.  If,  however,  the  association  can  change  the 
general  nature  of  the  trust,  this  could  be  done  only  by  a  majority 
vote  at  a  regular  meeting,  and  the  complaint  does  not  aver  this. 
Kerr  v.  Hicks,  supra.  It  could  not  abolish  the  trust,  to  which 
others  have  contributed  funds. 

Under  the  acts  of  incorporation  of  the  institute  procured  by 
the  association,  the  powers  of  the  latter  are  limited  to  the  elec- 
tion of  the  trustees  from  time  to  time  as  therein  specified.  In 
effect,  the  association  raised  a  fund  with  which  it  purchased 
property  and  appropriated  it  to  be  held  by  trustees  to  maintain 
and  establish  a  school  of  general  learning.  The  unincorporated 
association  held  no  actual  property  interest  therein  and  can 
exercise  no  other  control  over  it  than  through  the  medium  of  the 
election  of  the  trustees  who  are  to  manage  said  trust.  If  through 
such  trustees  the  association  should  procure  the  sale  of  the  prop- 
erty, whether  it  could  divide  the  proceeds  might  then  come  up 
for  adjudication.  But  no  individual  church  can  ask  the  courts 
to  order  a  sale  for  partition. 

The  individual  churches  are  not  incorporated  and  have  no 
rights  in  the  property  which  are  the  subject  of  partition  among 
them.  It  does  not  appear  what  sum  was  raised  by  each  of  the 
respective  churches  and  there  is  no  basis  for  the  allegation  of 
a  cotenancy  by  the  several  churches  in  the  property.  Certainly 
one  or  more  of  the  churches  cannot  at  will  defeat  the  action  of 
the  association  by  calling  for  a  sale  and  division  of  the  prop- 
erty.   That  would  destroy  the  trust. 

If  the  individual  churches  were  tenants  in  common  they  could 
not  procure  an  order  for  partition,  for  they  are  not  in  posses- 
sion. Clemmons  v.  Drew,  55  N".  C,  314;  Wood  v.  Sugg,  91 
N".  C,  93 ;  Osborne  v.  Mull,  ib.,  207. 

Even  if  the  individual  churches  should  be  held  the  cestuis 
que  truMent,  that  would  not  entitle  them  to  compel  partition. 
Nichols  V.  Nichols,  67  Am.  Dec.,  712;  30  Cyc,  190,  sec.  3,  and 
notes. 


X.  C]  SPEIISTQ  TERM,  1912.  123 


Shields  v.  Fbeemait. 


There  is  no  analogy  to  the  sale  of  a  mill  for  partition,  be- 
cause of  the  inherent  difficulties  of  the  cotenants  operating  it 
"turn  about."    Holmes  v.  Holmes,  55  N.  C,  336.    In  that  case 
there  was  no  trust  and  the  property  was  run  for  the  division  of 
the  profits  among  the  cotenants.    Xor  is  the  case  analogous  to 
the  division  of  church  property  upon  a  division  of  the  church. 
Smith  V.  Swormstedt,  57  U.  S.,  388;  Diocese  v.  Diocese,  102 
X.  C,  447.    Here  the  property  is  held  by  incorporated  trustees 
and  the  association  is  not  the  beneficiary  of  the  trust,  which  is 
for  the  benefit  of  the  colored  youth,  but  occupies  the  position 
of  supervising  the  trust  through  its  power  to  elect  the  trustees, 
and  there  has  been  no  division  of  the  association  calling  for  a 
division  of  the  trustees  to  the  respective  fragments  of  a  former 
association. 

If  the  association  itself  should  disband  the  duty  would  de- 
volve upon  the  courts,  under  Revisal,  3923,  to  provide,  if  this 
is  a  charity  (and  if  not,  then  under  the  general  equity  jurisdic- 
tion of  the  courts),  for  filling  vacancies  among  the  trustees  as 
they  shall  occur  from  time  to  time,  so  that  the  trust  may  not 
faiL  Or  the  (Jeneral  Assembly  rtiight,  in  such  case,  amend  the 
act  of  1903  which  provides  for  the  method  of  electing  trustees. 
The  demurrer  that  the  complaint  does  not  state  a  cause  of 
action  should  have  been  sustained. 
Action  dismissed. 


R.  J.  SHIELDS  ET  AL.  V.  LEON  H.  FREEMAN. 
(Filed  21  February,  1912.) 


1.  Wills — Devisees — Pleadings — Evidence — issues. 

An  issue  as  to  whether  a  devisee  "failed  or  refused  to  support 
the  widow  and  unmarried  daughters"  of  J.,  being  a  condition  an- 
nexed to  the  devise,  when  not  alleged  or  supported  by  evidence, 
should  not  be  submitted  to  the  jury. 

2.  Wills — Intent — Interpretation — "Desires" — Fee  Simple. 

The  testator  put  his  son  in  charge  of  his  lands  during  his  life 
and  gave  him  a  one-horse  crop  for  his  services.  At  this  time 
the  testator  did  not  own  a  part  of  his  father's  old  homestead, 
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but  urged  his  son,  in  a  will  he  bad  made,  to  acquire  as  much  of 
it  as  possible.  Later  the  testator  acquired  that  land,  and  by 
codicil  added  it  to  the  devise  to  his  son  "in  fee  simple,  to  descend 
to  his  heirs,"  and  expressed  the  purpose  that  his  son  should  own 
this  homestead.  In  his  will  the  testator  "desired"  that  his  un- 
married sisters  should  have  a  home  with  their  mother  and 
brother  on  the  land:  Held,  (1)  a  devise  to  the  sou  in  fee 
simple;  (2)  a  desire  that  the  son  keep  the  land  in  the  male  line 
of  inheritance  was  without  legal  effect. 


3.  Wills — Prefixes — Uncertainty  of  Identification — Interpretation. 

An  undated  prefix  to  a  will,  "This  is  written  for  L.  and  J.  P. 
and  is  an  addendum  to  the  agreement"  of  a  specified  date.  Is  of 
no  effect,  the  agreement  referred  to  not  being  "de8cril>ed  and 
identified  with  such  particularity  as  to  designate  and  clearly 
show,  and  so  that  the  court  may  clearly  see,  what  paper  was 
meant  to  be  a  part  of  the  will."  8Uer  r.  Dorsett,  108  N.  C. 
300,  cited  and  approved. 

4.  Appeal  and  Error — Nonsuit  In  Part — Fragmentary  Appeal. 

When  the  trial  court  dismisses  an  action  as  tb  a  part  of  the 
lands  involved  in  the  controversy  and  retains  it  as  to  tt>e  other, 
the  plaintiff  should  note  an  exception  as  to  the  part  nonsuited 
and  bring  tlie  whole  matter  up  from  final  judgment,  for  other- 
wise the  appeal  is  fragmentary,  and  will  be  dismissed. 

5.  Same — Discretion  of  Supreme  Court. 

While  this  appeal  is  held  to  be  fragmentary  and  is  dismissed, 
as  it  is  from  a  nonsuit  respecting  only  a  part  of  the  land  in  con- 
troversy, tlie  court  notwithstanding  in  its  discretion  passed  upon 
and  approved  the  ruling  below  as  to  the  nonsuit. 

Appeal  by  plaintiffs  from  Justice,  J.,  at  November  Term, 
1911,  of  Bertie. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
by  Mr,  Chief  Justice  Clark, 

Prubden  <&  Pruden,  S.  Brown  Shepherd,  and  Gilliam  &  Daven- 
port for  plaintiffs, 

Winston  &  Matthews  for  defendant. 

Clark,  C.  J.  J.  C.  Freeman  died  leaving  a  will,  of  which 
the  following  is  the  only  part  material  to  this  controversy : 

"It  is  my  full  purpose  that  Leon  H.  Freeman,  my  son,  shall 
own  the  old  (my  father's)  homestead,  or  in  case  he  refuses  to 
respond,  then  my  son  Joseph  W.  Freeman  may  accept  or  refuse 
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the  same  offer,  with  the  positive  injunction  that  it  may  and 
shall  remain  and  belong  in  the  family  as  long  as  any  direct  male 
descendant  shall  issue  from  our  direct  bowels  for  a  claimant. 
I  also  have  in  view  to  purchase  other  pieces  or  parts  of  said 
homestead  which  are  to  be  added  thereto,  and  in  case  of  failure 
to  do  so,  I  would  have  my  boy,  whichever  may  be  the  owner, 
use  lawful  endeavor  to  unite  in  as  large  a  tract  as  circumstances 
will  allow.  I  ask  this  as  a  part  of  the  sale  to  this  land,  on 
account  of  the  many  old  associations,  recollections,  and  tender 
recollections  and  bygone  friends,  relatives,  and  friends. 

"Xow,  I  invest  either  Lee  or  otherwise  Joe  with  a  full  pos- 
session of  the  farm  of  a  one-horse  crop,  to  be  selected  by  himself, 
as  an  inducement  to  accept  as  superintendent  the  supervision 
of  the  farm  and  family  from  1  January,  1901,  till  further 
separation  of  the  family  or  until  my  death,  after  which  I  leave 
them  to  his  best  care,  and  the  farm  is  his  in  fee  simple,  to 
descend  to  his  heirs.  The  family  to  remain  together,  unless 
torn  asunder  by  natural  circumstances.  I  want  everything  kept 
together,  and  I  would  have  all  work  together  for  good,  provided 
it  can  be  so  managed.  The  law  is  less  partial  than  I  can  be,  and 
I  leave  all  except  this  old  homestead,  which  is  hereby  sold  and 
conveyed,  to  l^al  methods;  and  my  prayer  shall  ever  ascend 
for  whole  family,  the  good  of  my  friends,  and  the  well-being  of 
an  mankind.  This  15  July,  1900."  To  which  he  added  this 
codicil:  "Since  writing  the  above,  I  have  bought  the  lands 
herein  intimated,  containing  206  acres,  to  be  paid  for  January, 
1901,  1902,  1903 — one-third  amount  each  year;  and  if  neither 
L  H.  nor  J.  W.  Freeman  choose  to  accept  the  terms  set  forth, 
my  wife  and  girls  shall  or  may  fill  the  wish,  and  after  the  death 
of  my  wife  everything  is  to  be  equitably  and  legally  divided. 
5  October,  1901." 

Upon  a  cwveat  entered  by  these  plaintiffs,  this  paper-writing 
was  established  as  the  last  will  and  testament  of  James  C.  Free- 
man. This  action  is  brought  by  the  daughters  of  James  C. 
Freeman,  alleging: 

1.  That  they  are  tenants  in  common  with  Leon  H.  Freeman 
and  entitled  to  be  let  into  possession  with  him  and  to  immediate 
partition  of  the  land. 
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2.  That  the  said  will  confers  no  title  to  the  premises  upon 
Leon  H.  Freeman,  and  his  claim  is  a  cloud  upon  the  title  which 
plaintiffs  ask  to  have  removed. 

3.  That  under  the  will  Leon  H.  Freeman  was  to  hold  said 
premises  in  trust  for  the  use  and  benefit  of  the  other  children 
of  said  J.  C.  Freeman,  and  not  for  his  sole  use  and  benefit. 

4.  That  that  part  of  the  home  place  known  as  "Lot  No.  3  in 
the  partition  of  the  land  of  Sallie  M.  Freeman"  the  said  J.  C. 
Freeman  had  bought  at  a  partition  sale,  but  had  not  paid  there- 
for and  no  title  had  been  made  to  him,  and  the  plaintiffs  con- 
tend that  this  part  of  the  land  did  not  pass  under  said  will,  but 
descended  upon  all  the  children  as  tenants  in  common. 

Joseph  W.  Freeman  and  W.  J.  Freeman  make  no  claim  to 
the  land,  and  did  not  unite  with  their  sisters  in  this  action,  and 
are  made  parties  defendant. 

The  first  exception  is  that  the  court  refused  to  submit  an 
issue,  "Did  Leon  H.  Freeman  fail  and  refuse  to  take  care  of 
and  support  the  widow  and  unmarried  daughters  of  James  C. 
Freeman  after  his  death?"  There  was  no  allegation  and  no 
evidence  that  he  had  refused  and  failed,  and  the  issue  was  prop- 
erly refused.    Sprinkle  v.  Insurance  Co,,  126  IST.  C,  678. 

The  second  exception  is  that  the  court  refused  to  instruct  the 
jury  that  Leon  H.  Freeman  took  no  interest  in  the  land  de- 
scribed in  the  said  will,  but  that  James  C.  Freeman  died  intes- 
tate in  regard  thereto,  upon  the  ground  that  the  will  is  too 
indefinite,  is  vague  and  uncertain.  But  we  think  that  the  will, 
though  inartificially  drawn,  clearly  shows  that  while  the  testa- 
tor desired  that  his  unmarried  daughters  should  have  a  home 
with  their  mother  and  brother  and  that  the  family  should 
remain  a  unit,  he  devised  the  homestead  to  Leon  H.  Freeman. 
He  put  him  in  charge  of  the  farm  before  his  death,  giving  him 
a  one-horse  crop  for  his  services  each  year,  beginning  1  January, 
1901,  and  this  was  to  continue  until  "my  death ;  after  which,  I 
leave  them  to  his  best  care,  and  the  farm  is  his  in  fee  simple,' 
to  descend  to  his  heirs."  At  this  time  the  testator  did  not  own 
a  part  of  his  father's  old  homestead,  and  he  urges  his  son  to 
acquire  as  much  of  that  as  possible.  Later  the  testator  acquired 
that  land  and  by  codicil  added  it  to  the  devise. 
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He  further  says :  "It  is  my  full  purpose  that  Leon  H.  Free- 
man, my  son,  shall  own  my  old  father's  old  homestead."  He 
enjoins  him  against  selling  it,  and  hopes  that  it  will  be  kept  in 
the  male  line  of  inheritance.  This  last  was  a  mere  request,  with- 
out legal  effect. 

The  language  is  not  very  formal  or  accurate,  but  it  is  suffi- 
cient to  show  a  devise  of  the  property  in  fee  to  Leon  H.  Free- 
man, who  accepted  it.  Joseph  W.  Freeman  is  a  party  to  the 
action,  but  sets  up  no  claim  to  the  land. 

Prefixed  to  the  will  is  written  these  words,  "This  is  written 
for  Lee  or  Joe  Freeman,  and  is  an  addendum  to  the  agreement 
made  15  February,  1901."  This  must  evidently  have  been 
added  after  the  main  body  of  the  will  set  out,  which  was  dated 
15  July,  1900.  The  date  of  such  prefix  does  not  appear,  and  the 
agreement  referred  to  can  have  no  effect  unless  it  was  in  writing 
and  was  "described  and  identified  with  such  particularity  as  to 
designate  and  clearly  show,  and  so  that  the  court  can  certainly 
see,  what  paper  was  meant  to  be  part  of  the  will."  SHer  v. 
Dorsett,  108  N.  C,  300. 

The  court  dismissed  the  action,  except  as  to  "the  lands  de- 
scribed in  the  complaint  as  Lot  N"o.  3,  and  continued  the  cause 
for  trial  upon  the  issues  raised  in  the  pleadings  as  to  that  tract 
of  land."  The  plaintiffs  should  have  noted  an  exception  as  to 
the  nonsuit  to  the  other  part  of  the  action  and  have  brought  the 
whole  case  up  on  appeal  from  the  final  judgment  after  the  deter- 
mination of  the  issue  reserved.  The  appeal  at  this  stage  must 
be  dismissed  as  fragmentary.  Rodman  t\  Calloway,  117  N".  C, 
13;  Rogerson  v.  Lumber  Co.,  136  'N,  C,  266;  Billings  v. 
Observer,  150  N.  C,  542. 

We  have,  notwithstanding,  passed  upon  and  approved  the 
ruling  as  to  the  nonsuit,  which  we  have  sometimes  done  in  such 
cases.  S.  v.  Wylde,  110  IST.  C,  503;  Milling  Co.  v.  Finlay,  110 
X.  C,  412,  and  cases  there  cited;  Dowdy  v.  Dowdy,  154  IN".  C, 
558. 

Appeal  dismissed. 
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S.  E.  MIDGETT  v.  C.  S.  VANN,  Fish  Commissioner. 

(Filed  21  February,  1912.) 

1.  Appeal   and    Error — Decisions  —  Taxing   Costs  —  Trial   Court  — 

Powers. 

A  judgment  in  the  Supreme  Court  dismissing  an  appeal  for 
the  failure  of  appellant  to  print  the  record  and  taxing  him  with 
cost,  is  final,  without  authority  in  the  lower  court  to  permit  him 
to  recover  them. 

2.  Injunction — Damages — Attending    Hearings — Personal    Expenses. 

Damages  recoverable  against  the  sureties  on  an  injunction 
bond  are  such  only  as  may  be  sustained  by  the  party  enjoined 
by  reason  of  the  injunction  (Revisal,  sec.  817),  which  does  not 
include  the  personal  expenses  in  attending  the  hearing ;  and  this 
applies  to  the  fish  commissioner's  attendance  at  the  hearing  of 
an  injunction  against  his  removing  private  nets  from  certain 
waters,  in  which  action  a  judgment  of  nonsuit  was  finally  taken. 

3.  Injunction — Damages — Evidence — Recovery. 

When  there  is  no  evidence  of  any  damages  sustained  by  rea- 
son of  an  injunction,  none  are  recoverable;  and  in  this  action 
there  are  no  damages  shown  by  reason  of  an  injunction  against 
the  fish  commissioner  removing  private  nets  from  certain  waters. 

4.  Costs — Attorneys'  Fees. 

Attorneys*  fees  are  not  recoverable  by  successful  litigants  in 
this  State,  as  such  are  not  regarded  as  a  part  of  the  court  costs. 

Appeal  from  Cline,  J.,  at  Fall  Term,  1911,  of  Dare. 

Motion  for  judgment  for  damages  against  sureties  on  injunc- 
tion bond,  heard  upon  exception  to  report  of  referee.  His  Honor 
overruled  all  the  exceptions  and  confirmed  the  report.  Both  par- 
ties appealed. 

plaintiff's  appeal. 

B.  G.  Crisp  and  E.  F,  AycOMt  for  plaintiff, 
J.  C,  B,  Ehringhaus  for  defendant. 

Brown,  J.  There  were  seven  actions  brought  in  the  Superior 
Court  of  Dare  County  against  Thomas  S.  Meekins,  former  fish 
commissioner,  to  enjoin  him  from  removing  certain  fish  nets 
from  the  waters  in  which  they  were  set,  upon  the  ground  that 
they  were  not  set  within  prohibited  territory.    The  present  de- 
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fendant,  C.  S.  Vann,  succeeded  Meekins  as  fish  commissioner 
and  took  his  place  as  defendant  in  said  actions.  The  cases  were 
considered  together  and  heard  by  his  Honor,  Judge  Justice,  who 
continued  the  restraining  order  to  the  hearing.  Defendant 
Vann  appealed.  This  appeal  was  dismissed  at  August  Term, 
1911,  for  failure  upon  part  of  defendant,  appellant,  to  have  the 
record  printed,  as  required  by  the  rule  of  this  Court,  and  the 
judgment  of  the  Supreme  Court  required  defendant  to  pay  costs 
of  appeal. 

At  May  Term,  1911,  of  the  Superior  Court  plaintiffs  sub- 
mitted to  a  judgment  of  nonsuit. 

There  was  a  motion  for  judgment  for  damages,  which  was 
heard  by  a  referee,  whose  judgment  was  affirmed  by  the  Supe- 
rior Court.  The  defendant  claims  damages  as  shown  by  the 
report  : 

1.  For  $6.35,  cost  in  the  Supreme  Court,  and  which  was 
adjudged  against  the  defendant  by  this  Court  at  August  Term, 
1911. 

2.  For  $12.50,  expenses  of  the  fish  commissioner  in  attending 
the  hearing  of  the  cases. 

3.  Two  hundred  dollars  attorney  fees  in  the  cases. 

There  were  seven  of  these  actions  brought,  and  it  was  agreed 
that  all  should  abide  the  decision  of  one  case. 
The  referee  held : 

1.  That  the  defendant  was  entitled  to  recover  back  the  $6.35 
cost. 

2.  That  the  defendant  is  entitled  to  recover  the  $12.50  per- 
sonal expenses  of  the  defendant  in  attending  the  hearings. 

The  court  overruled  both  exceptions  and  gave  judgment 
against  plaintiffs.    Plaintiff  excepted. 

The  referee  refused  to  allow  defendant  attorney  fees.  De- 
fendant excepted.     Court  overruled  defendant's  exceptions. 

1.  The  ruling  of  the  court  that  the  defendant  is  entitled  to 
recover  back  the  costs  taxed  against  the  defendant  by  the  judg- 
ment of  the  Supreme  Court  is  erroneous.  That  judgment  was 
final,  and  could  only  be  corrected  or  reversed  by  this  Court.  To 
permit  defendant  to  recover  back  costs  of  his  dismissed  appeal 
would  in  effect  nullify  the  judgment  of  this  Court. 

158—9 
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2.  The  defendant  is  not  entitled  to  recover  the  sum  paid  as 
personal  expenses  in  attending  the  hearing  upon  the  injunction 
before  Judge  Justice,  A  party  to  an  action  is  not  entitled  to 
recover  his  personal  expenses  in  attending  court.  Hyman  v. 
Devereux,  65  N.  C,  589.  The  only  damages  recoverable  upon 
an  injunction  bond  given  in  pursuance  of  our  statute,  Kevisal, 
817,  are  such  damages  as  may  be  sustained  by  the  party  en- 
joined by  reason  of  the  injunction.    Hyman  v,  Devereux,  supm. 

There  is  no  evidence  that  defendant  Vann  has  sustained  any 
damages  because  he  was  not  allowed  to  remove  plaintiff's  nets 
from  the  disputed  waters,  and,  therefore,  he  can  recover  noth- 
ing upon  the  injunction  bond.  / 

Upon  plaintiff's  appeal  his  Honor's  rulings  confirming  report 
of  referee  are 

Reversed. 

defendant's  appeal. 

The  defendant  assigns  error  because  the  court  below  sustained 
the  ruling  of  the  referee  refusing  to  allow  counsel  fees  to  de- 
fendant. 

Attorneys'  fees  are  not  recoverable  as  costs  or  damages  in 
cases  like  this  in  our  State.  Formerly  a  tax  fee  of  $5  and  in 
some  cases  $10  in  the  Superior  Court,  and  $15  in  this  Court, 
were  taxable  as  costs  in  favor  of  the  successful  party.  But  they 
were  abolished  by  statute  in  1871.  In  many  States  attorneys' 
fees  are  allowed  to  the  successful  litigant,  but  it  is  not  so  in  this 
State  and  some  others,  nor  in  the  Federal  courts.  Ry  Co,  v. 
Elliott,  184  U.  S.,  530;  Hyman  v,  Devereux:,  supra;  Stringfleld 
V.  Hirsh,  94  Tenn.,  425.  The  opinion  in  this  latter  case  is  an 
elaborate  discussion  of  the  subject  and  gives  the  States  where 
attorneys'  fees  are  recoverable  and  those  where  they  arc  not, 
placing  North  Carolina  in  the  last-named  class.  See,  also, 
Donlan  v.  Trust  Co,,  139  j^.  C,  212. 

The  judgment  on  defendant's  appeal  is 

Affirmed. 
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EMMIE  FORBES  et  al.  v.  J.  M.  BURGESS.    • 
(Filed  21  February,  1912.) 

1.  Estates  of  Inheritance  —  Legitimacy  —  Evidence   of   l^arriage  — 

Reputation. 

In  an  action  brought  by  the  children  of  the  deceased  against 
those  in  possession  of  lands  by  conveyances  from  his  brothers 
and  sisters  alleged  to  be  his  heirs  at  law,  involving  title  to  the 
locus  in  quo  by  descent,  it  was  contended  that  plaintiffs  were 
illegitimate  and  not  entitled  to  the  inheritance:  Held,  evidence 
of  the  general  reputation  of  the  marriage  of  the  ancestor,  that 
he  and  the  mother  of  the  plaintiffs  recognized  each  other  as 
man  and  wife  and  so  lived  together,  was  competent. 

2.  Estates  of   Inheritance — Legitimacy — Evidence  of   IMarriage — In- 

dictment. 

A  bill  of  indictment  against  the  ancestor  and  the  mother  of  the 
plaintiffs  for  illegal  cohabitation  is  not  admissible  as  evidence  for 
defendant  upon  the  question  of  the  legitimacy  of  the  children  in 
their  action  as  heirs  at  law,  to  recover  lands  descended,  unless 
the  whole  record  is  introduced,  so  as  to  show  the  final  disposition 
of  the  case;  but,  If  error,  it  was  harmless,  as  it  was  shown  in 
this  case  that  the  indictment  had  been  dismissed. 

3.  Estates    of    Inheritance — Legitimacy — Second    l\1arriage — Living 

Husband — Presumptions — Burden  of  Proof — Instructions. 

In  an  action  involving  the  title  to  lands  descended,  the  rights 
of  the  plaintiffs  were  made  to  depend  upon  their  legitimacy, 
upon  the  question  as  to  whether  there  had  been  a  lawful  cere- 
mony of  marriage  between  the  ancestor  and  their  mother,  upon 
which  the  evidence  was  conflicting;  the  judge  charged,  in  sub- 
stance, that  if  the  jury  found  as  a  fact  from  the  evidence  that 
the  marriage  was  lawful,  the  burden  shifted  to  the  defendants 
to  prove  by  the  preponderance  of  the  evidence  that  the  first  hus- 
band was  living  at  the  time  of  her  second  marriage,  and  that 
she  had  not  been  divorced ;  and,  further,  that  if  the  second  mar- 
riage had  been  established  by  competent  proof,  it  raised  the  pre- 
sumption that  the  prior  marriage  had  been  dissolved  by  death 
or  divorce,  but  this  presumption  would  not  apply  in  favor  of  a 
second  marriage  where  the  evidence  thereof  was  only  as  to  co- 
habitation and  reputation :  Heldj  these  two  phases  of  the  charge 
were  not  in  conflict  with  each  other,  and  that  the  second  one 
was  explanatory  of  the  first ;  and  if  there  were  error  in  the  first, 
it  was  cured  l^  the  second  one. 
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Appeal  by  defendant  from  Cline,  J,,  at  September  Term, 
1911,  of  Camden. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
by  Mr.  Chief  Justice  ClarJc, 

E,  F,  AydLett  and  J.  C,  B,  Ehrirvghaus  for  plaintiffs. 

W.  A.  Worth,  H.  S.  Ward,  and  0.  W.  Ward  for  defendant. 

Clakk,  C.  J.  This  is  an  action  by  the  children  of  Nancy  and 
Dempsy  Wilson  to  recover  the  land  described  in  the  complaint. 
The  defendants  deny  that  Dempsy  and  Nancy  were  ever  mar- 
ried to  each  other,  and  claim  that  they  themselves  have  title  to 
the  land  by  virtue  of  conveyances  to  them  from  the  brothers  and 
sisters  of  Dempsy,  who  were  his  heirs  at  law. 

It  was  in  evidence  that  Nancy  was  married  in  1856  to  Jarvis 
Wilson.  There  was  no  direct  evidence  of  a  divorce  between 
Jarvis  Wilson  and  Nancy  nor  any  direct  evidence  of  tW  maiv 
riage  ceremony  having  been  performed  between  Nancy  and 
Dempsy. 

Several  neighbors  testified  to  the  general  reputation  that 
Dempsy  and  Nancy  were  married ;  that  Dempsy  called  her  his 
wife  and  treated  her  as  such.  One  witness  testified  that  Dempsy 
told  him  that  he  was  going  down  to  Elizabeth  City  that  day  to 
be  married,  and  upon  his  return  stated  that  he  had  been  mar- 
ried. Evidence  of  the  general  reputation  in  the  community  that 
Dempsy  and  Nancy  were  married  and  the  above  statement  made 
by  Dempsy,  and  that  they  recognized  each  other  as  man  and 
wife,  were  competent.  Long  v.  Barnes,  87  N.  C,  329;  S.  v. 
Whitford,  86  N.  C,  636;  Jones  v.  Reddick,  79  N.  C,  291; 
Archer  v.  Haithcock,  51  N.  C,  421 ;  26  Cyc,  872.  Proof  of 
such  reputation  may  be  made  by  any  party  having  knowledge 
thereof.    26  Cyc,  877. 

The  Court  properly  declined  to  admit  the  bill  of  indictment 
against  Dempsy  and  Nancy  for  illegal  cohabitation  unless  the 
whole  record  was  admitted  to  show  the  disposition  of  the  case. 
The  clerk  of  the  court  testified  that  the  entry  on  the  docket 
showed  that  the  case  was  dismissed;  so  if  there  had  been  error, 
it  was  harmless. 


N.  C]  SPRING  TERM,  1912.  133 

MiDOETT  V,  GBAY. 

The  court  charged  the  jury  "that  if  they  found  from  the  evi- 
dence from  its  greater  weight  that  there  was  a  lawful  ceremony 
of  marriage  entered  into  between  Dempsy  and  N'ancy,  then  the 
burden  shifted  to  the  defendants  to  prove  the  illegality  thereof 
by  showing  by  a  preponderance  of  the  evidence  that  her  first 
husband  was  still  living  at  the  time  the  plaintiffs  contend  that 
she  was  married  to  Dempsy,  and  that  she  had  not  been  divorced 
from  her  first  husband." 

The  court  further  charged,  as  prayed  by  the  defendants, 
"Although  where  a  marriage  is  established  by  a  proof  of  the 
fact  in  any  competent  way,  it  raises  a  presumption  that  any 
prior  marriage  which  is  relied  on  to  invalidate  the  second  mar- 
riage has  been  dissolved  by  death  or  divorce,  the  presumption 
of  death  or  divorce  will  not  be  indulged  in  favor  of  an  alleged 
second  marriage,  the  proof  of  which  rests  only  on  cohabitation 
and  reputation."  If  there  was  any  error  in  the  paragraph  of 
the  charge  above  given  and  excepted  to,  it  was  cured  by  this 
instruction. 

There  was  evidence  which  tended  to  show  that  Jarvis  Wilson 
was  dead  at  the  time  of  the  alleged  second  marriage.  There  was 
one  witness  who  testified  that  Jarvis  was  living  at  the  time  of 
Ifancy's  death. 

The  prayer  and  the  charge  cannot  be  said  to  be  conflicting, 
but  the  charge  given  in  the  prayer  is  explanatory  of  the  previous 
instruction. 

The  jury  foimd  that  the  plaintiffs  were  entitled  to  the  land 
as  the  legitimate  children  of  Dempsy  Wilson. 

No  error. 


S.  E.  MIDOETT  v.  W.  R.  GRAY. 
(Filed  21  February,  1912.) 


1.  Quo  Warranto— Officers — Two   Offices — Qualified    in   Second   Of- 
fice— Effect — Constitutional   Law.     , 

When  a  person  holding  an  office  or  place  of  tmst  accepts  and 
qualifies  for  a  second  office,  within  the  meaning  of  our  Constitu- 
tion, Art.  XIV,  sec.  7,  the  first  office  ipso  facto  becomes  vacated. 
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2.  Quo    Warranto— Parties — Two    Officea — Leave    of    Attorney-Gen- 

eral. 

Where  one  holding  an  office  accepts  another,  within  the  inhibi- 
tion of  our  Constitution,  Art.  XIV,  sec.  7,  an  action  to  declare 
the  first  office  vacant  may  be  Instituted  in  the  name  of  the  State 
on  the  relation  of  the  Attorney-General,  by  any  individual  who 
is  a  citizen  and  taxpayer  of  the  jurisdiction  where  the  officer  is 
to  exercise  the  powers  of  his  office.    Revisal,  sec.  826  et  seq. 

3.  Quo  Warranto — Leave  of  Attorney-General — Practice. 

An  action  cannot  be  maintained  to  declare  an  office  vacant  be- 
cause the  incumbent  has  accepted  a  second  office,  within  tlie 
meaning  of  our  Constitution,  Art.  XIV,  sec.  7,  unless  it  appears 
that  the  leave  of  the  Attorney-General  has  been  obtained  either 
before  the  commencement  of  the  action  or  afterwards  supplied 
pending  the  proceedings.  Revisal,  sees.  826,  827,  828,  829,  and 
830. 

Appeal  from  Cline,  J,,  at  Fall  Term,  1911,  of  Dare. 

Civil  action  in  the  nature  of  qiu>  warranto,  instituted  in  the 
name  of  the  State  on  relation  of  S.  E.  Midgett,  a  citizen  and 
taxpayer  of  Dare  County. 

There  was  evidence  on  the  part  of  plaintiff  tending  to  show 
that  defendant  duly  qualified  and  is  holding  the  office  of  Clerk 
of  the  Superior  Court  of  Dare  County,  and  during  his  term  of 
said  office  was  appointed  to  the  office  of  school  committeeman 
for  Public  School  District,  No.  15,  for  said  coimty,  and  was 
qualified  and  entered  upon  the  discharge  of  the  duties  of  the 
last-mentioned  office.  There  was  allegation,  with  evidence,  on 
part  of  defendant,  to  the  effect  that  said  defendant  had  not  duly 
qualified  as  school  committeeman,  nor  had  he  acted  as  such 
officer.  On  the  issue  joined  there  was  verdict  for  defendant,  and 
plaintiff  excepted  and  appealed,  assigning  errors. 

B.  0.  Crisp,  E.  F.  Aydlett,  and  J,  C.  B,  Ehringhaus  for  plains 

tijf. 

Ward  &  Orimes  and  D,  M,  String-field  for  defendant, 

Hoke,  J.,  after  stating  the  case :  Our  Constitution,  Art.  XTV, 
sec.  7,  provides  that,  with  certain  stated  exceptions  not  applicable 
to  present  case,  '^o  persoii  who  shall  hold  any  office  or  place  of 
trust  or  profit  under  the  United  States  or  any  department  thereof, 
or  under  this  State  or  under  any  other  State  or  Government, 
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shall  hold  or  exercise  any  other  office  or  place  of  trust  or  profit 
under  the  authority  of  this  State  or  be  eligible  to  a  seat  in  either 
house  of  the  Greneral  Assembly,"  etc.,  and  interpreting  the  pro- 
vision, we  have  held,  in  reference  to  officers  of  this  State,  that 
the  acceptance  and  qualification  for  a  second  office  ipsa  facto 
vacates  the  first.     Connor  and  Cheshire  on  the  Constitution, 
p.  445 ;  Bamhill  v.  Thompson,  122  N.  C,  493.    Authority,  with 
us,  is  also  to  the  effect  that  actions-  of  this  character  may  be 
instituted  in  the  name  of  the  State  on  the  relation  of  the  Attor- 
ney-General or  of  any  individual  who  is  a  citizen  and  taxpayer 
of  the  jurisdiction  where  the  officer  is  to  exercise  his  duties  and 
powers.    Revisal,  sec.  826  et  seq,;  Bamhill  v,  Thompson,  supra; 
Houghtalling  v.  Taylor,  122  N.  C,  141;  Hvnes  v.  Vann,  118 
X.  C,  3 ;  Foard  v.  Hall,  111  N.  C,  369 ;  Saunders  v.  Oatling, 
81  X.  C,  298.    We  are  not  at  liberty,  however,  to  consider  and 
determine  the  questions  principally  involved   in   the  present 
appeal,  for  the  reason  that  it  nowhere  appears  that  the  relator 
has  ever  obtained  the  leave  of  the  Attorney-General  either  to 
institute  or  maintain  the  present  suit.    The  statute  applicable, 
Revisal  1905,  ch.  12,  sees.  826,  827,  828,  829,  clearly  provides 
that  before  an  action  may  be  instituted  or  maintained  on  the 
relation  of  a  private  citizen,  such  leave  shall  be  obtained  and 
that  satisfactory  security  must  be  furnished,  indemnifying  the 
State  against  all  costs  and  expenses  which  may  accrue  in  conse- 
quence of  bringing  the  action.     True,  the  Court  has  held  in 
Shannonhouse  v.  Withers,  121  N.  C;  376,  that  it  is  not  abso- 
lutely essential  that  the  leave  should  be  had  before  suit  com- 
menced, provided  it  is  obtained  afterwards  and  supplied,  but  it 
must  always  be  made  to  appear,  pending  the  proceedings,  that 
the  leave  of  the  Attorney-General  has  been  given  to  prosecute 
the  action.    An  inquiry  of  this  nature,  primarily,  concerns  the 
puhUc  interests,  and  we  may  not  overlook  an  omission  in  plain 
disregard  of  the  statutory  requirement.    This  view  is  strength- 
ened by  the  subsequent  section,  830,  which  provides  that  even 
after  leave  given  and  action  commenced,  the  same  may,  under 
certain  conditions,  be  withdrawn  and,  on   certificate  to   that 
effect  being  properly  filed,  the  judge  shall,  on  motion,  dismiss 
the  action.    For  the  reasons  given,  we  are  of  opinion  that  the 
present  action  should  be  dismissed,  and  it  is  so  ordered. 
Action  dismissed. 
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T.  M.  LAMB  V.  THOMAS  COPELAND  et  al. 
(Filed  21  February.  1912.) 

1.  Deeds   and    Conveyances — Corners — Common    Reputation — Parol 

Evidence. 

Parol  evidence  of  declarations  as  to  the  placing  of  the  corner 

of  private  lands  of  which  the  title  is  in  dispute  is  allowed  when 

made  ante  litem  motam  by  a  declarant  who  was  disinterested  at 

^  the  time  and  dead  at  the  time  of  the  trial ;  and  in  such  case  the 

lapse  of  time  is  not  always  controlling. 

2.  Same. 

parol  evidence  of  common  reputation  as  to  the  placing  of  a 
corner  on  the  question  of  private  boundary  is  also  admissible  in 
this  State  when  the  same  is  shown  to  have  existed  from  a  re- 
mote period,  and  direct  evidence  of  its  origin  is  not  likely  to  be 
procurable.  Such  reputation  must  always  be  shown  to  have  ex- 
isted ante  litem  motwm,  and  should  attach  itself  to  some  monu- 
ment of  boundary,  or  natural  object,  or  be  fortified  by  testimony 
of  occupation  and  acquiescence  tending  to  give  the  land  some 
definite  and  fixed  location. 

3.  Same. 

Testimony  of  a  witness  that  he  had  made  a  survey  of  the  lauds, 
the  subject  of  the  action,  in  1897,  and  began  at  a  pine  stump 
which  by  common  reputation  was  a  corner  of  the  lands  claimed 
by  one  of  the  parties  as  embraced  in  his  deed :  Held,  incompe- 
tent, as  there  was  nothing  to  show  that  the  common  reputation 
oflPered  had  its  origin  at  any  former  time  or  at  a  period  so  re- 
mote that  direct  evidence  as  to  the  placing  of  this  corner  In 
question  could  not  have  been  procured. 

4.  Same — l^utual  Recognition — Harmless  Error. 

When  in  an  action  of  trespass  Involving  a  disputed  title  to 
lands  both  parties  have  recognized  a  certain  corner  as  being 
correct,  error  in  permitting  parol  evidence  of  common  reputation 
as  to  its  location  is  harmless. 

5.  Deeds  and  Conveyances— Trespass — Evidence — Chain  of  Title — 

Same  Description — Instructions — Harmless  Error. 

When  the  plaintiff  in  an  action  of  trespass  has  shown  no  actual 
occupation  of  the  lands  by  himself  or  those  under  whom  he 
claims,  it  is  immaterial  and  harmless  for  the  court  to  confine 
him  to  lands  contained  In  the  description  of  his  original  deed  In 
his  chain  of  title,  where  the  description  In  all  of  the  mesne  con- 
veyances Is  the  same. 
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Appeal  from  CUne,  J,,  at  Fall  Term,  1911,  of  Chowan. 

Civil  action,  trespass  qxiare  clausum,  etc.  Plaintiff  alleged 
ownership  of  the  Caleb  Winslow  farm,  and  as  a  part  of  his 
proof  offered  in  evidence  a  deed  from  Miles  Perry  to  Caleb 
Winslow  bearing  date  in  1798,  a  line  of  mesne  conveyances  of 
said  farm  to  plaintiff.  Plaintiff  offered  evidence  further  tending 
to  show  that  the  deed  of  Miles  Perry  covered  the  land  in  con- 
troversy, and  that  defendants  through  their  agents  had  wrong- 
fully cut  some  juniper  timber  on  said  land.  Defendant,  admit- 
ting ownership  of  the  Winslow  farm  by  plaintiff  and  the  cutting 
of  the  timber,  allied  and  offered  evidence  tending  to  show  that 
the  Caleb  Winslow  farm  and  the  deeds  imder  which  plaintifi 
claimed  the  same  by  correct  location  did  not  cover  the  land  in 
controversy.  On  issues  submitted  there  was  verdict  for  defend- 
ant ;  judgment,  and  plaintiff  excepted  and  appealed. 

Aycock  <&  Winston  and  W.  M,  Bond  for  plaintiff. 
Ward  &  Grimes  for  defendant, 

Hoke,  J.  In  presenting  his  evidence,  a  witness  testifying  for 
plaintiff  said  that  in  1897  he  made  a  survey  of  the  Winslow 
farm  and  began  at  a  pine  stump  which  by  common  reputation 
was  a  comer  of  the  Caleb  Winslow  land.  On  objection,  the 
court  excluded  this  testimony  as  to  common  reputation  on  the 
ground  that  the  "same  was  not  ancient,"  and  plaintiff  excepted. 
We  are  of  opinion  that  his  Honor  made  the  correct  ruling. 

It  is  well  established  with  us  that  under  certain  restrictions 
evidence  of  this  character  will  be  received  on  questions  of  private 
boundary.  Its  admission  is  based  on  the  principle  of  necessity 
and  is  to  a  large  extent  subject  to  what  is  sometimes  termed  the 
best  evidence  rule.  That  is,  it  is  competent  when  from  lapse 
of  time  or  unusual  conditions  better  evidence  of  a  relevant  kind 
is  not  likely  to  be  attainable.  The  case  of  declarations  of  de- 
ceased individuals  as  to  particular  comers,  etc.,  is  in  illustra- 
tion of  the  same  principle — that  is,  they  are  admissible  when 
made  ante  litem  motam  by  a  declarant  who  was  disinterested 
when  they  were  made  and  is  dead  at  the  time  of  trial.  Here  the 
lapse  of  time  is  not  always  controlling,  but  the  evidence  is  held 
competent  by  reason  of  the  death  of  the  declarant  and  when  more 
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direct  evidence  is  not  likely  to  be  procurable.  Lumber  Co.  v.  Trip- 
htt,  151  N.  C,  409;  Bvllard  v,  Hollings worth,  140  N.  C,  634; 
Bland  v,  Beasely,  140  N.  C,  631 ;  Yow  v,  Hamilton,  136  N.  C, 
357 ;  Shuttee  v.  Thompson,  82  U.  S.,  151-163 ;  Stroud  v.  String- 
field,  38  Texas,  649;  2  Wigmore,  sees.  1582-1583.  In  Bland  v, 
Beasely,  supra,  the  Court  said:  "In  Hemphill  v.  Hemphill, 
138  IsT.  C,  504,  the  Court,  in  speaking  of  this  character  of  evi- 
dence, said:  'It  is  the  law  of  this  State  that,  under  certain 
restrictions,  both  hearsay  evidence  and  common  reputation  are 
admissible  on  questions  of  private  boundary,'  citing  Sasser  t\ 
Herring,  14  N.  C,  340;  Shajfer  v.  Gaynor,  117  N".  C,  15,  and 
Yow  V.  Hamilton,  136  N.  C,  357.  And  in  the  same  opinion, 
speaking  of  the  restrictions  placed  upon  evidence  of  common 
reputation,  the  Court  said :  'This  reputation,  whether  by  parol 
or  otherwise,  should  have  its  origin  at  a  time  comparatively 
remote  and  always  ante  litem  motam.  Second,  it  should  attach 
itself  to  some  monument  of  boundary  or  natural  object,  or  be 
fortified  by  evidence  of  occupation  and  acquiescence  tending  to 
give  the  land  some  fixed  and  definite  location,'  citing  Tate  r. 
SouJtho/rd,  8  N.  C,  45;  Dobson  v.  Fi/nley,  53  K  C,  496;  Jlfen- 
denhall  v.  Cassells,  20  N".  C,  43;  Westfelt  v.  Adams,  131  K"!  C, 
379;  and  Shaffer  v.  Owynar,  117  K  C,  15." 

And  in  more  especial  reference  to  reputation  evidence  the 
Court  further  said:  "But  the  decisions  are  also  to  the  effect 
that  to  justify  the  reception  of  such  evidence,  the  time  at  which 
the  common  reputation  had  its  origin  should  be  at  a  remote 
period.  'Comparatively  remote'  is  the  term  used  in  Hemphill 
V.  Hemphill,  supra.  It  was  so  used  for  the  reason  that  aa  the 
principle  was  established  of  necessity,  when  from  changing  con- 
ditions and  the  absence  of  permanent  monuments,  better  evidence 
of  boimdary  could  not  be  procured,  so  the  time  may  vary  to 
some  extent,  as  the  facts  and  circumstances  may  show  that  the 
necessity  does  or  does  not  exist.  On  the  admission  of  such  testi- 
mony as  to  the  time  required,  and  the  test  to  be  applied,  it  is 
held  in  Neimxin  v.  Ward,  57  Pa.,  67,  that  "Keputation  and  hear- 
say is  such  evidence  as  is  entitled  to  respect  when  the  lapse  of 
time  is  so  great  as  to  render  it  difficult  to  prove  the  existence  of 
original  landmarks." 
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This  being  the  correct  principle,  there  was  nothing  to  show 
that  the  common  reputation  offered  in  this  instance  had  its 
origili  at  any  former  time  or  at  a  period  so  remote  that  direct 
evidence  as  to  the  correct  placing  of  this  comer  in  question 
could  not  have  been  procured,  and  the  court,  as  we  have  stated, 
made  correct  decision  in  excluding  the  evidence. 

A  perusal  of  the  record  will  disclose,  however,  that  in  the  de- 
velopment of  the  case  both  sides  recognized  and  treated  the 
corner  in  question  as  one  of  the  comers  of  the  Caleb  Winslow 
farm,  so  that  in  any  event  no  harm  came  to  plaintiff  by  this  > 
ruling  of  the  court. 

It  was  objected  further  that  the  charge  of  the  court  confined 
plaintiff  to  the  correct  placing  of  the  deed  from  Miles  Perry  to 
Caleb  Winslow,  whereas  the  plaintiff  might  have  recovered  by 
showing  that  one  of  his  mesne  conveyances  covered  the  land, 
to  wit,  that  from  Caleb  Winslow  to  C.  H.  Hostetter  bearing  date 
14  January,  1890;  but  we  do  not  see  that  the  objection  is  open 
to  plaintiff  on  the  evidence.  There  was  no  actual  occupation 
of  the  locus  in  quo  shown  by  plaintiff  or  those  under  whom  he 
claimed.  The  issue  was  made  to  depend  on  the  correct  placing 
of  his  boimdaries,  and  there  is  nothing  in  the  record  to  show 
that  this  deed  to  Hostetter  in  any  way  differed  from  that  of 
Miles  Perry  or  that  the  one  covered  more  land  than  the  other. 

We  find  no  reversible  error,  and  the  judgment  of  the  Superior 
Court  is  affirmed. 

ITo  error. 


O.  H.  CLARK  AND  F.  A.  SILVER  v.  EAST  LAKE  LUMBER 

COMPANY. 

(Filed  21  February,  1912.) 

« 

1.  Pleadings — Defenses,  Inconsistent. 

An  action  brought  by  an  agent  to  sell  lands  to  recover  his  com- 
missions of  sale,  alleging  the  wrongful  refusal  of  the  owner  to 
convey  them  to  a  purchaser  he  had  found  who  was  ready  and 
able  to  pay  the  purchase  price ;  and  also  alleging  damages  upon 
the  ground  that  the  owner  had  represented  his  title  to  be  good, 
when  it  was  afterwards  ascertained  to  have  been  defective, 
which  prevented  the  sale,  sets  forth  inconsistent  causes  of  action. 
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2.  Principal  and  Agent — Vendor  and  Vendee — Commissions  on  Sales 

— Lands — Purcliaser,  ''Ready,  Able,  and  Willing." 

For  an  agent  to  recover  commissions  for  the  sale  of  lands,  he 
must  show  that  he  found  a  purchaser  who  was  ready,  able,  and 
willing  to  buy  upon  the  terms  prescribed  by  the  owner. 

3.  Contracts — Option — Definition — Propositions — Acceptance. 

An  option  is  a  right  acquired  by  contract  to  accept  or  reject  a 
present  offer  to  sell.  It  remains  only  a  proposition  until  its 
acceptance  identical  with  the  offer. 

4.  Same — Principal  and  Agent — Vendor  and  Vendee — Terms. 

An  agent  to  sell  lands  upon  commission  procured  an  option  to 
be  given  by  the  owner  to  the  proposed  purchaser  to  buy  a  cer- 
tain number  of  acres  of  land  more  or  less,  for  which  the  owner 
would  execute  a  deed  with  general  warranty,  provided  that  the 
purchase,  if  consummated,  would  be  at  a  designated  place  after 
at  least  five  days  prior  notice  given  the  owner:  Held,  the  agent 
was  not  entitled  to  Bis  conmiissions  when  the  acceptance  was 
for  the  specific  number  of  acres,  was  for  a  clear  and  undisputed 
title  for  the  whole  tract,  and  the  notice  of  acceptance  was  not 
given  to  the  owner  as  provided  for  in  the  option. 

5.  Contracts — Vendor  and  Vendee — Option — Title. 

The  vendee  under  an  option  of  purchase  of  lands  is  not  re- 
quired to  take  a  disputed  title,  when  he  has  agreed  to  accept  only 
a  good  title  to  the  lands,  though  he  was  advised  by  his  attorney 
that  the  litigated  title  could,  in  his  opinion,  be  cleared  up. 

6.  Contracts — Options — Vendor  and  Vendee — Principal  and  Agent — 

Misrepresentations — Damages — Evidence. 

An  agent  for  the  sale  of  lands  brought  his  action  against  the 
owner  for  damages  alleged  to  have  been  sustained  by  him  from 
the  owner's  misrepresentation  of  title,  and  the  consequent  loss  of 
the  sale  to  a  purchaser  whom  he  had  procure(|  under  an  option : 
Held,  (1)  he  could  not  recover  the  expenses  he  had  incurred 
prior  to  the  date  of  the  option  he  relied  on;  (2)  it  was  neces- 
sary for  the  agent  to  show  he  relied  on  the  alleged  misrepresen- 
tations of  title  by  the  owner;  (3)  that  under  an  agreement  that 
the  acceptance  was  subject  to  an  Investigation  of  title,  it  is  nec- 
essary that  the  title  be  found  acceptable  and  clear  by  the  attor- 
ney selected;  (4)  there  must  be  evidence  of  the  value  or  amount 
of  the  work  claimed  by  the  agent  as  damages;  (5)  there  must 
be  evidence  to  show  the  connection  between  the  representations 
alleged  to  have  been  made  by  the  owner  and  the  damages  claimed 
on  that  account. 

Appeal  from  Cline,  J,,  at  Fall  Term,  1911,  of  Dabe. 
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The  plaintifiFs  allege  two  causes  of  action.  The  first  is  that 
on  or  about  24  May,  1905,  the  defendant  employed  the  plaintifiFs 
to  sell  for  it  a  certain  tract  of  land,  particularly  described,  and 
agreed  to  pay  them  5  per  cent  commission  on  the  purchase  price, 
which  should  not  be  less  than  $220,000;  that  they  procured  a 
purchaser  at  said  price,  who  was  ready,  able,  and  willing  to  buy ; 
that  the  defendant  was  duly  notified  thereof,  and  it  refused  to 
make  title  to  said  purchaser,  and  refused  to  pay  the  plaintifiFs 
their  commissions. 

The  second  alleges  the  contract  of  24  May,  1905;  that  the 
defendant  represented  that  they  had  a  perfect  title  to  said  lands ; 
that  relying  on  this  representation,  the  plaintifiFs  represented  to 
the  prospective  purchasers  that  the  title  was  good;  that  it  be- 
came necessary  for  said  purchasers  to  expend  $9,752  in  the 
examination  of  said  lands,  which  they  did;  that  after  this  ex- 
pense was  incurred  it  was  found  that  the  title  was  not  good,  and 
said  purchasers  would  not  accept  it ;  and  that  the  plaintifiFs  had 
paid  to  said  purchasers  the  amount  expended. 

On  23  January,  1905,  the  defendant  agreed  to  pay  the  plain- 
tiff Silver  commissions  to  negotiate  a  sale  of  its  Dare  County 
lands,  containing  167,555  acres,  more  or  less,  and  on  the  same 
day  executed  its  option  to  William  O'Brien,  a  prospective  buyer, 
procured  by  said  Silver,  which  option,  unless  accepted,  expired 
on  28  February,  1905. 

The  plaintifiFs  ofiFered  evidence  tending  to  prove  that  the 
plaintifiF  Clark  was  equally  interested  with  the  said  Silver  in 
said  commissions,  and  that  F.  W.  Heimick  and  M.  H.  Alworth 
were  equally  interested  with  O'Brien  in  said  option.  Also  that 
said  option  was  extended  by  mutual  consent  and  was  used  as  a 
basis  for  an  option  given  in  May,  1905. 

On  24  May,  1905,  the  defendant  gave  an  option  to  buy  said 
lands  to  said  Alworth  and  Heimick,  the  material  parts  of  which 
are  as  follows : 

"That  for  and  in  consideration  of  the  sum  of  $1  to  the  party 
of  the  first  part  in  hand  paid  by  the  parties  of  the  second  part, 
and  for  other  good  and  valuable  considerations,  the  receipt 
whereof  is  hereby  acknowledged,  the  party  of  the  first  part  has 
granted  imto  the  parties  of  the  second  part  the  exclusive  option 
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or  right  to  purchase  from  the  party  of  the  first  part  all  of  the 
land  owned  by  the  party  of  the  first  part  in  Dare  County  in 
the  State  of  N'orth  Carolina,  said  lands  consisting  of  167,555 
acres,  more  or  less,  being  the  same  premises  particularly  de- 
scribed in  a  deed  given  to  the  said  party  of  the  first  part  by  the 
Peoples  Bank  of  Buffalo  et  at.,  and  recorded  in  the  office  of  the 
Register  of  Deeds  in  Dare  Coimty,  6  December,  1904 ;  said  pur- 
chase to  be  for  the  sum  of  $220,000,  payable  in  manner  as  fol- 
lows, to  wit:  $40,000  cash  at  the  date  of  the  deed  under  this 
option,  the  balance  of  the  purchase  price  to  be  paid  as  follows : 

(Terms  omitted.) 

"This  agreement  or  exclusive  option  is  also  given  to  the  par- 
ties of  the  second  part  upon  the  express  condition  that  the  par- 
ties of  the  second  part  shall  at  once  employ  a  competent  attorney 
and  commence  an  examination  of  the  title  of  all  of  said  property 
without  delay.  One  of  the  attorneys  to  be  employed  by  the  said 
parties  of  the  second  part  shall  be  W.  D.  Pruden  of  Edenton, 
North  Carolina,  if  possible;  and  it  is  expressly  agreed  by  the 
parties  of  the  second  part  that  if  they  shall  not  have  notified  the 
said  Pruden  by  telegram  or  otherwise  within  three  days  from 
the  date  hereof  of  their  employment  of  him,  the  said  Pruden, 
for  such  purpose,  then  this  option  shall  be  and  become  null  and 
void. 

"The  purchase  when  consummated  shall  be  closed  at  Manteo, 
North  Carolina.  It  is  agreed  that  the  parties  of  the  second  part 
shall  give  notice  by  telegram  to  R.  E.  Johnston  of  Greenville, 
South  Carolina,  and  to  G.  S.  VanGorder  of  Buffalo,  New  York, 
at  least  five  days  prior  to  the  date  when  they  will  be  ready  to 
close  the  said  purchase,  of  their  election  to  close  the  said  pur- 
chase at  that  time. 

"It  is  understood  and  agreed  that  the  said  conveyance  to  the 
parties  of  the  second  part  shall  be  by  general  warranty  deed, 
subject  only  to  the  said  mortgage  of  $120,000  above  described." 

Mr.  Pruden  was  employed  to  examine  the  title,  and  on  15 
June,  1905,  the  said  Heimick  and  Al worth  sent  to  R.  E.  John- 
ston, at  Greenville,  S.  C,  and  to  G.  S.  VanGorder,  at  Buffalo, 

m 

N".  Y.,  the  following  telegram : 

"We  elect  to  exercise  the  option  heretofore  granted  by  the 
East  Lake  Lumber  Company  to  M.  H.  Alworth  and  F.  W. 
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Heimick,  dated  20  May,  1905,  and  purchase  the  property  de- 
scribed in  said  option  for  the  sum  of  $220,000,  under  the  terms 
of  payment  stated  therein,  provided  you  can  give  us  a  clear  and 
undisputed  title  to  the  whole  of  the  167,550  acres  of  land  and 
timber  in  Dare  County,  heretofore  represented  by  you  to  us  to 
be  owned  by  the  East  Lake  Lumber  Company." 

F.  W.  Heimick  was  examined  as  a  witness,  and  among  other 
things  testified  as  follows :  That  when  he  sent  the  telegram  to 
VanGorder  he  was  staying  at  the  Atlantic  Hotel  in  Norfojk. 
That  he  did  not  stay  more  than  about  a  day  after  sending  the 
tel^am  before  he  left  for  home.  That  the  only  notice  he  gave 
of  acceptance  was  by  this  telegrahi.  That  he  never  furnished 
any  copy  of  the  estimate  made  by  the  timber  estimators.  That 
he  expected  a  reply  by  wire  or  letter.  That  he  received  no  reply 
to  his  telegram.  That  he  went  back  to  his  home  in  Duluth. 
That  ended  the  matter  until  the  plaintiffs  started  this  suit.  That 
he  did  not  receive  any  letter  from  Johnston  or  VanGorder  reply- 
ing to  the  telegram  sent.  .  Had  no  conversation  with  them  after- 
wards. That  he  got  from  Mr.  Pruden  an  unsatisfactory  report 
of  the  title.  That  Mr.  Pruden  said  there  was  a  great  deal  of 
litigation  over  it,  but  he  thought  it  could  be  ultimately  cleaned 
up ;  and  witness  told  him  he  was  not  buyijig  a  lawsuit. 

This  is  the  only  reference  in  the  evidence  to  the  result  of  the 
inrestigation  of  the  title. 

The  plaintiffs  also  offered  evidence  that  Heimick  was  worth 
1^50,000,  O'Brien  $6,000,000,  and  Alworth  $20,000,000. 

The  plaintiffs  also  offered  evidence  that  the  defendant  ver- 
bally represented  the  title  to  said  land  to  be  good,  and  that  in 
consequence  thereof  they  made  the  same  representation  to 
O'Brien,  Alworth,  and  Heimick,  who,  after  the  execution  of  said 
option  of  23  January,  1905,  went  on  said  lands  with  a  large 
number  of  employees,  spent  several  weeks  examining  said  land 
and  the  timber  thereon,  and  incurred  much  expense  therefor, 
which  the  plaintiffs  claimed  amounted  to  $9,752,  and  which  they 
offered  to  prove  they  had  paid. 

The  examination  of  the  property  was  completed  between  15 
April,  1905,  and  1  May,  1905. 

Xo  evidence  was  offered  as  to  the  number -employed  to  exam- 
ine the  lands  or  as  to  the  value  of  the  services. 
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Nothing  was  done  between  the  parties  after  the  telegram  of 
15  June,  and  there  was  evidence  that  the  title  to  large  parts  of 
the  land  was  defective. 

At  the  conclusion  of  the  evidence  there  was  judgment  of  non- 
suit, and  the  plaintiffs  excepted  and  appealed. 

E.  F,  Aydlett  and  «7.  C.  B.  Ehringhaus  for  plaintijfs. 
Pruden  &  Prvden,  Ward  &  Grimes,  and  W.  M.  Bond  for  de- 
fendant, 

Allen,  J.  The  two  causes  of  action  set  out  in  the  complaint 
are  inconsistent,  and  both  cannot  be  true. 

In  the  first,  the  plaintiffs  seek  to  recover  commissions  because 
they  contend  they  found  a  purchaser  for  the  land  of  the  defend- 
ant, who  was  ready  and  able  to  pay  the  purchase  price,  and  so 
notified  the  defendant,  who  refused  to  convey ;  and  in  the  second, 
to  recover  damages  because  the  defendant  represented  the  title 
to  the  land  to  be  good ;  that  they  relied  on  these  representations 
and  found  a  purchaser  for  the  land,  who,  after  examination, 
refused  to  buy  because  the  title  was  defective. 

We  will,  however,  consider  the  causes  of  action  separately. 

The  right  of  the  plaintiffs  to  recover  commissions  is  depend- 
ent upon  proof  that  they  had  found  a  purchaser  for  the  land, 
ready,  able,  and  willing  to  buy,  upon  the  terms  contained  in  the 
paper  of  24  May,  1905,  and  that  notice  of  this  fact  was  given  to 
the  defendant. 

The  defendant  had  the  right  to  prescribe  the  terms  of  sale, 
and  is  not  liable  for  commissions  unless  those  imposed  were  com- 
plied with ;  and,  on .  the  other  hand,  the  plaintiffs  cannot  be 
deprived  of  compensation  because  of  failure  by  the  defendant 
to  convey,  if  they  found  a  purchaser  who  notified  the  defendant 
of  his  readiness  and  ability  to  comply  with  the  option.  Martin 
V.  Holly,  104  N.  C,  38;  Mallonee  v.  Young,  119  K  C,  552; 
Trust  Co,  V.  Adams,  145  K  C,  166. 

In  the  last  cited  case  Justice  Walker,  speaking  for  the  Court, 
says :  "It  is  now  the  established  doctrine  of  the  courts  that,  in 
the  absence  of  any  usage  or  contract,  express  or  implied,  to  the 
contrary,  or  conduct  of  the  seller  preventing  a  completion  of 
the  bargain  by  the  broker,  an  action  by  the  latter  for  his  com- 
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missions  will  not  lie  until  it  is  shown  that  he  has  procured 
and  effected  a  sale  of  the  property  upon  the  terms  fixed  by  the 
vendor.  It  is  not  enough  that  the  broker  has  devoted  his  time, 
labor,  or  money  to  advance  the  interests  of  his  employer.  Un- 
successful efforts,  however  meritorious,  afford  no  ground  of 
action.  Where  liis  acts  bring  about  no  agreement  or  contract 
between  his  employer  and  the  purchaser,  by  reason  of  his  failure 
in  the  premises,  the  loss  of  expended  and  unremunerated  effort 
must  be  all  his  own.  He  loses  the  labor  and  skill  used  by  him 
which  he  staked  upon  success.  If  there  has  been  no  contract, 
and  the  seller  is  not  in  default,  then  there  can  be  no  reward. 
His  commissions  are  based  upon  the  contract  of  sale." 

We  must  then  inquire  Into  the  terms  of  the  contract  of  24 
May,  1905,  and  see  what  was  required  of  the  purchaser  before 
the  defendant  was  under  any  legal  obligation  to  convey. 

The  contract  of  24  May  is  an  option,  which  is  a  right  acquired 
by  contract  to  accept  or  reject  a  present  offer  to  sell  (Trogden 
r.  Williams,  144  N.  C,  199),  and  is  no  more  than  a  proposition 
to  sell  until  accepted  (Hardy  v.  Ward,  150  N".  C,  391),  and  the 
acceptance  must  be  identical  with  the  offer  to  be  effective  (  Greg- 
ory V.  Bullock,  120  N".  C,  262 ;  Tanning  Co.  v.  Telegraph  Co., 
143  N.  C,  378;  Green  v.  Grocery  Co.,  153  IS.  C,  412). 

In  Tanning  Co.  v.  Telegraph  Co.,  supra,  it  was  held  that  an 
acceptance  for  1,500  barrels  of  oil  was  not  good  when  the  offer 
was  to  sell  abovi  1,500  barrels,  and  in  Green  v.  Grocery  Co., 
supra,  it  is  said,  quoting  from  the  Supreme  Court  of  the  United 
States:  "It  is  an  undeniable  principle  of  the  law  of  contracts 
that  an  offer  of  a  bargain  by  one  person  to  another  imposes  no 
obUgation  upon  the  former  until  it  is  accepted  by  the  latter, 
according  to  the  terms  in  which  the  offer  was  made.  Any  quali- 
fication of  or  departure  from  those  terms  invalidates  the  offer, 
unless  the  same  be  agreed  to  by  the  person  who  made  it.'' 

Applying  these  principles  to  the  evidence,  we  are  of  opinion 
that  there  has  been  no  acceptance  of  the  offer  to  sell  on  the 
terms  contained  in  the  option,  and  that  the  plaintiffs  are  not 
entitled  to  recover  commissions. 

(1)  The  offer  is  to  sell  167,555  acres,  more  or  less ;  the  accept- 
ance is  to  buy  the  whole  of  16r7,555  acres. 

10—1.18 


146  IN"  THE  SUPREME  COURT.  [158 

Clark  v.  Lumber  Co. 

(2)  The  offer  is  to  sell  and  to  execute  a  deed  with  general 
warranty ;  the  acceptance  is  to  buy,  provided  a  clear  and  undis' 
puted  title  can  be  made  for  the  whole. 

(3)  The  offer  provides  that  the  purchase,  when  consummated, 
shall  be  closed  at  Manteo,  and  the  purchasers  shall  give  notice 
to  the  defendant  at  least  five  days  prior  to  the  date,  when  they 
will  be  ready  to  close  said  purchase,  of  their  election  to  do  so  at 
that  time ;  and  such  notice  was  not  given. 

We  do  not  hold  that  there  must  be  an  acceptance  in  the  exact 
language  of  the  offer,  but  must  recognize  the  right  of  parties  to 
impose  the  terms  upon  which  they  will  enter  into  a  contract  of 
sale,  and  in  our  opinion  the  acceptance  of  15  June  differed 
materially  from  the  offer  of  24  May. 

If  the  defendant  had  acted  upon  the  accept^ce,  and  had  ten- 
dered a  deed  to  the  purchaser,  he  might  refuse  to  pay  the  pur- 
chase money,  because  of  a  discrepancy  in  the  acreage,  as  his 
acceptance  was  for  the  whole,  or  if  the  title  to  the  whole  was 
good,  he  could  still  decline  to  pay  because  of  a  dispute. 

There  is  a  vast  difference  between  a  good  title  and  one  that  is 
undisputed,  and  the  purchaser  had  a  clear  conception  of  this, 
as  shown  by  his  statement  to  his  attorney  that  he  was  not  buying 
a  lawsuit,  when  told  by  him  that  the  title  was  in  litigation,  but 
he  thought  it  could  be  cleared  up. 

The  notice  was  also  material,  and  contemplated  that  the  pur- 
chaser should  fix  a  date  at  Manteo,  not  less  than  five  days  from 
the  time  of  the  notice,  when  the  parties  could  meet  and  con- 
summate the  sale,  which  was  not  done. 

There  is  no  evidence  that  the  purchasers  went  to  Manteo  after 
15  June,  and  one  of  them  testified  that  he  remained  in  Norfolk 
one  day  after  sending  the  telegram,  and  then  went  to  his  home 
in  Minnesota  and  heard  no  more  of  the  matter  until  this  action 
was  instituted. 

The  objections  to  the  maintenance  of  the  second  cause  of 
action  are  equally  fatal : 

(1)  The  complaint  alleges  the  execution  of  the  contract  of 
24  May,  1905,  and  that  the  damages  sought  to  be  recovered  were 
on  account  of  expenses  incurred  pursuant  thereto,  while  the  evi- 
dence of  the  plaintiff  is  that  they  finished  the  work  causing  the 
expense  by  1  May,  before  the  contract  was  made. 
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(2)  The  cause  of  action  is  based  upon  a  false  representation 
as  to  title,  and  in  any  event  it  was  necessary  to  prove  that  the 
representation  was  relied  on.  The  contract  and  the  evidence 
offered  by  the  plaintiffs  show  conclusively  that  this  could  not 
be  so. 

The  contract  gives  time  to  the  prospective  purchasers  for  an 
examination  of  the  titles,  and  requires  them  to  employ  a  compe- 
tent attorney  and  commence  an  examination  of  the  title  of  all 
of  said  property  without  delay,  and  one  of  the  purchagers  testi- 
fied that  the  report  of  the  attorney  was  unsatisfactory,  and  that 
he  told  him  he  was  not  buying  a  lawsuit. 

(3)  K"o  evidence  was  offered  to  show  the  amoimt  of  work  done 
or  the  value  thereof. 

(4)  No  connection  is  shown  between  the  representation 
alleged  to  have  been  made  by  the  defendant  and  the  damages 
claimed. 

Upon  the  whole  record,  we  find  no  error. 
Affirmed. 


J.  W.  GREGORY  v.  HANNAH  C.  PINNIX  et  al. 
(Filed  21  February,  1912.) 

1.  Pleadi  ngs — A I  legations — I  nterpretation. 

The  allegations  of  a  pleading  are  liberally  construed  with  a 
view  to  substantial  justice  between  the  parties  under  our  Code 
system. 

2.  Pleadings — Issues  Raised. 

An  Issue  arises  upon  the  pleadings  when  a  material  fact  is 
alleged  by  one  party  and  controverted  by  the  other  (Revisal, 
sec.  544)  in  special  proceedings  for  partition  of  lands.  Revisal, 
sec.  710. 

3.  Pleadings — Tenants  in  Common — Material  Allegations. 

In  special  proceedings  to  partition  lands  the  allegation  that 
the  parties  are  tenants  in  common  Is  a  material  one,  as  the  right 
of  the  parties  to  the  partition  is  only  conferred  on  tenants  In 
common.    Revisal,  sec.  2487. 
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4.  Same — Issues — Questions  for  Jury. 

When  in  proceedings  for  partition  of  lands,  the  allegation  that 
the  parties  are  tenants  in  common  is  denied,  an  issue  of  fact  is 
raised  which  must  be  submitted  to  the  determination  of  the  Jury. 

5.  Tenants    in    Common — Partition — Pleadings — ^Amendments — Dis- 

cretion— Appeal  and  Error. 

It  is  within  the  discretion  of  the  trial  judge  to  permit  answers 
to  be  filed  In  proceedings  for  partitioning  lands  which  had  been 
stricken  out  by  th^  clerk,  and  his  action  therein  is  not  reviewable 
on  appeal. 

Appeal  from  Camden  from  order  of  Cline,  J.,  rendered  21 
December,  1911. 

This  is  a  proceeding  to  sell  lands  for  partition,  heard  in  the 
Superior  Court,  on  appeal  from  the  Clerk  of  Camden  County. 

The  petitioner  alleges,  among  other  things: 

"1.  That  he  is  a  tenant  in  common,  is  seized  in  fee,  and  is  the 
owner  of  the  following  described  lands  lying  and  being  in  the 
county  and  State  aforesaid,  situated  in  the  jurisdiction  of  this 
court  and  bounded  as  follows :" 

"17.  That  the  interest  of  your  petitioner  in  said  land  is  as 
follows:  291-1296. 

"18.  That  the  interests  of  the  defendants  are  as  follows:  Mrs. 
Hannah  C.  Pinnix,  194-1296  undivided  interest ;  N".  M.  Ferebee, 
388-1296  undivided  interest. 

"That  plaintijBF  is  advised,  believes,  and  alleges  that  John  J. 
Old,  John  Hinton,  Elizabeth  Old,  Lovey  Grisham,  Louisa  Old, 
Hollowell  Old,  Jr.,  James  Old,  the  persons  named  in  count  2,  as 
heirs  at  law  of  Hollowell  Old,  are  dead,  and  that  their  heirs  at 
law  jointly  own  423-1296  of  said  property,  viz. : 

"That  the  heirs  at  law  of  John  J.  Old,  who  are  unknown  to 
your  petitioner,  jointly  own  9-1296. 

"That  the  heirs  at  law  or  devisees  of  John  Hinton,  who  are, 
a«»  your  petitioner  is  informed  and  believes,  Mary  F.  Hinton, 
Sophia  L.  Sawyer  (whose  husband  is  Lee  Sawyer),  Charles  L. 
Hinton,  E.  V.  Hinton,  W.  E.  Hinton,  and  E.  L.  Hinton,  jointly 
own  81-1296. 

"That  the  heirs  at  law  of  Lovey  Grisham,  who  are  unknown 
to  your  petitioner,  jointly  own  9-1296. 
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"That  the  heirs  at  law  of  Hollowell  Old,  who  are  unknown  to 
TOUT  petitioner,  jointly  own  81-1296. 

"That  the  heirs  at  law  of  James  Old,  who,  as  your  petitioner 
is  infonned  and  believes,  are  Livius  L.  Old,  Lula  J.  Walker 
(whose  husband  is  L.  B.  Walker),  James  H.  Old,  Eva  L.  Fere- 
bee  (whose  husband  is  E.  D.  Ferebee),  Daisy  E.  Brooke  (whose 
husband  is  T.  L.  Brooke),  James  E.  Smith,  James  E.  Old, 
Edward  J.  Smith,  Mary  M.  Smith,  Augustus  C.  Smith,  Earl 

Smith,  Eoy  Smith,  Hulda  F.  Smith  (whose  husband  is 

Smith),  and  Samuel  F.  Old,  jointly  own  81-1296  thereof." 

These  allegations  are  denied  in  the  answers;  and  in  addition 
to  a  denial,  the  defendants  allege  that  if  the  petitioner  had  a 
deed  for  any  part  of  the  land  described  in  the  petition  he  owned 
no  beneficial  interest  therein,  but  held  the  title,  if  any  he  had, 
for  the  Eichmond  Cedar  Works. 

In  this  condition  of  the  pleadings,  his  Honor  held  that  issues 
of  fact  were  raised,  and  directed  that  the  same  be  tried  before  a 
jury,  to  which  the  petitioner  excepted. 

His  Honor  also  permitted  certain  answers  to  be  filed,  which 
had  been  stricken  out  by  the  clerk,  because  not  filed  within  the 
time  prescribed  by  law,  and  the  petitioner  excepted. 

The  appeal  is  by  the  petitioner  from  the  order  setting  aside 
the  order  of  sale  made  by  the  clerk,  and  directing  that  the  issues 
of  fact  be  passed  on. 

/.  C.  B.  Ehringhaus  and  0,  W.  Ward  for  plaintiff, 
J.  K.  Wilson,  W.  A.  Worth,  E,  F.  Aydlett,  and  J.  C.  Biggs 
for  defendant. 

Allen,  J.  The  ruling  of  his  Honor,  that  the  denial  in  the 
answer  of  the  allegation  in  the  petition,  that  the  petitioner  is  a 
tenant  in  common  with  the  defendants,  and  is  seized  in  fee, 
raises  an  issue  of  fact,  would  not  be  questioned  but  for  certain 
expressions  in  several  of  our  decisions  which,  considered  witfi- 
out  reference  to  the  facts  in  the  cases  and  the  history  of  proceed- 
ings in  partition,  would  render  it  doubtful. 

The  first  of  these  cases  is  Purvis  v.  Wilson,  50  N".  C,  23,  in 
which  Pearson,  C.  J.,  says  that  the  plea  by  the  defendant  in 
partition  of  non  tenent  insimvi  is  the  plea  of  sole  seizin,  and 
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that  this  raises  the  general  issue ;  and  this  is  followed  by  Wright 
V.  McCormich,  69  N.  C,  15,  in  which  the  same  judge  says :  "The 
plea  of  'sole  seizin'  must  be  put  in  before  the  order  for  parti- 
tion is  made,  otherwise  it  is  waived,  and  the  parties  are,  for  the 
purposes  of  the  proceeding,  taken  to  be  seized  as  tenants  in 
common." 

In  another  case,  Honeycvit  v.  Brooks,  116  N.  C,  792,  Furches, 
J.,  says:  "Plaintiffs  allege  that  they  are  tenants  in  common 
with  defendants  in  said  lands.  The  said  defendants  answer  and 
deny  that  plaintiffs  are  the  owners  of  the  lands  mentioned  in 
their  complaint,  and  plead  'non  tenent  irmmuV  (sole  seizin  in 
themselves),  which  is  the  'general  issue'  in  a  proceeding  for  par- 
tition"; and  in  Graves  v,  Barrett,  126  N.  C,  269,  the  present 
Chief  Justice  makes  substantially  the  same  statement :  "But  in 
a  petition,  title  is  not  in  issue,  unless  the  defendants  put  }t  in 
issue  by  pleading  'sole  seizin.'  " 

In  Purvis  v,  Wilson  and  in  Honeycutt  v.  Brooks  sole  seizin 
was  pleaded,  and  the  question  of  the  effect  of  the  denial  of  the 
allegation  that  the  petitioner  and  the  defendant  were  tenants  in 
common  was  not  raised. 

In  Wright  v.  McCormick  it  does  not  appear  that  the  defend- 
ant denied  the  tenancy  in  common,  and  in  Graves  v.  Barrett 
there  was  no  plea  of  sole  seizin,  and  the  Court  approved  the  pro- 
ceeding in  which  issues  were  submitted  to  the  jury  upon  a  denial 
of  the  cotenancy. 

It  appears,  therefore,  that  the  ruling  of  his  Honor  is  not  in 
conflict  with  the  decisions  relied  on  by  the  petitioner,  and  tEe 
appearance  of  conflict  doubtless  arose  by  treating  the  plea  of 
non  tenent  insimul  as  synonymous  with  the  plea  of  sole  seizin, 
because  it  is  more  comprehensive  and  includes  it. 

In  Sellon's  Practice,  vol.  2,  p.  314,  the  author  says,  speaking 
of  pleadings  in  partition :  "To  the  declaration  there  can  be  no 
plea  in  abatement,  since  the  statute  8  and  9  W.  3  c.  31  f.  3. 
Nor  shall  the  writ  abate  by  the  death  of  the  defendant.  And  if 
he  pleads  in  bar,  he  can  plead  no  other  plea  than  non  tenent 
insimul,  for  every  other  plea  in  bar  is  tantamount  to  non  tenent 
iiisimvl.  Upon  which  plea  issue  may  be  taken,  and  the  parties 
proceed  to  trial  as  in  other  cases." 


Jf.C]  SPEING  TEEM,  1912.  151 

Gregory  v.  Pinnix. 

The  definition  of  the  plea  non  tenent  insimul,  as  given  by 
Bouvier,  is,  "A  plea  to  an  action  in  partition,  by  which  the  de- 
fendant denies  that  he  holds  the  property  which  is  the  subject 
of  the  suit,  together  with  the  complainant  or  plaintiff,"  and  by 
Black:  "A  plea  to  an  action  in  partition,  by  which  the  defend- 
ant denies  that  he  and  the  plaintiff  are  joint  tenants  of  the  estate^ 
in  question." 

The  plea  is  in  substance  a  denial  of  the  tenancy  in  common, 
as  appears  from  the  following  form :  "And  the  said  C.  D.,  by 
6.  H.,  his  attorney,  comes  and  says  that  he  did  not  hold  the 
premises  in  said  petition  of  the  said  A.  B.  set  forth,  together 
with  the  said  A.  B.  at  the  time  of  the  commencement  of  the  pro- 
ceedings in  this  cause,  as  alleged  in  said  petition  of  the  said 
A.  B.;  and  of  this  he,  the  said  C.  D.,  puts  himself  upon  the 
country."    Tillinghast  Forms,  625. 

It  would  seem,  therefore,  that  the  denial  of  the  cotenancy, 
while  not  technically  the  plea  of  non  tenent  insimvl,  is  substan- 
tially the  same,  and  at  this  day,  when  substance  is  not  sacrificed 
to  form,  would  be  held  to  permit  the  same  defenses  under  it  if 
the  question  was  to  be  determined  at  common  law. 

The  construction  of  the  pleadings  is  not,  however,  controlled 
by  the  rules  of  the  common  law,  but  by  the  Code  system,  and 
as  was  said  in  Stokes  v.  Tcuylor,  104  N.  C,  395,  and  approved 
in  Brewer  v.  Wynne,  154  N".  C,  471 :  "The  rule  of  the  common 
law  was  that  every  pleading  should  be  construed  strongly  against 
the  pleader.  The  Code  system  is  just  the  reverse.  'In  the  con- 
struction of  a  pleading  for  the  purpose  of  determining  its  effect, 
its  allegations  shall  be  liberally  construed,  with  a  view  of  sub- 
stantial justice  between  the  parties.'  " 

The  difference  between  the  two  is  well  stated,  with  refer- 
ence to  the  plea  under  consideration,  in  30  Cyc,  225,  in  an 
article  by  Mr.  Freeman,  the  editor  of  the  American  Decisions 
and  the  American  State  Reports  and  the  author  of  a  treatise 
on  Cotenancy  and  Partition :  "The  plea  of  non  tenent  insimul 
constituted  the  general  issue  in  actions  of  partition  at  common 
law.  Every  allowable  plea  which  could  be  interposed  amounted 
to  non  tenent  insimul.  This  plea  put  in  issue  all  the  material 
allegations  of  the  complaint,  and  seems  to  have  been  so  adequate 
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as  to  authorize  defendant  to  place  in  evidence  every  conceivable 
fact  which,  if  proved,  would  prevent  plaintiff's  recovery.  Under 
the  Code  rules  of  pleading  the  general  issue  is  made  by  a  gen^eral 
denial.  Therefore  such  a  denial  or  any  form,  either  of  allega- 
tion or  of  denial,  which  necessarily  n^atives  the  idea  that  plain- 
tiff and  defendant  were  cotenants  at  the  commencement  of  the 
action  must  be  sufficient  where  the  only  object  of  the  pleader  is 
to  defeat  plaintiff's  claim  to  partition,  and  anything  less  than 
this  must  be  insufficient.'' 

The  rules  of  civil  procedure  are  applicable  to  special  proceed- 
ings (Eevisai,  sec.  710),  and  one  of  these  rules  is  that  an  issue 
arises  on  the  pleadings  when  a  material  fact  is  maintained  by 
one  party  and  controverted  by  the  other.    Revisal,  sec.  544. 

The  materiality  of  the  allegation  that  the  petitioner  is  a  ten- 
ant in  common  with  the  defendant  is  apparent,  as  the  right  to 
institute  the  proceeding  for  partition  is  conferred  only  on  ten- 
ants in  common  (Revisal,  sec.  2487),  and  it  is  upon  this  ground 
that  judgments  in  partition  are  held  to  estop  as  to  the  title. 
Armfield  v.  Moore,  44  N.  C,  164;  CaHer  v.  White,  134  N.  C, 
474;  Buchanan  v.  Harrington,  152  X.  C,  334. 

In  the  last  case,  Justice  Manning  says :  'TV^e  apprehend,  how- 
ever, that  whenever  plaintiff  alleges  himself  to  be  the  owner  in 
fee,  or  of  any  specified  estate,  or  avers  any  other  ultimate  fact 
under  which  he  is  entitled  to  relief,  it  becomes  the  duty  of  the 
defendant  either  to  concede  or  take  issue  with  the  allegation  or 
averment,  and  that  the  judgment  in  the  action  will  be  as  con- 
clusive as  it  would  upon  a  like  issue  in  any  other  action." 

We  therefore  conclude  that  his  Honor  held  correctly  that  the 
denial  of  the  cotenancy  raised  an  issue  of  fact  for  the  determina- 
tion of  the  jury. 

We  are  also  of  opinion  that  his  Honor  had  the  power  to  per- 
mit the  answers  to  be  filed,  and  that  the  exercise  of  his  discre- 
tion is  not  reviewable.    Faison  v.  Williams,  121  N.  C,  152. 

In  this  case  the  Court  says:  "It  is  unnecessary  to  consider 
whether  the  judge  could  reverse  the  action  of  the  clerk  in  refus- 
ing leave  to  amend,  for  the  act  of  1887,  ch.  276  (amending  sec- 
tion 255  of  The  Code),  provides  that  whenever  a  cause  is  sent 
up  to  the  judge  for  any  ground  whatever,  the  'judge  shall  have 
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jurisdiction/  and  may  either  fully  determine  the  cause  himself 
or  make  orders  therein  and  send  it  back  to  be  proceeded  in  by 
tlie  clerL" 

Upon  an  examination  of  the  record,  we  find  no  error. 

Affirmed. 


J.  N.  GREGORY  v.  HANNAH  C.  PINNIX  et  al. 

'Ward  &  Thompson  for  plaintiff, 

J.  K,  Wilson,  W.  A.  WoHh,  E,  F.  Aydlett,  and  J.  C.  Biggs 
for  defendant, 

Allen,  J.    The  decision  between  the  same  parties  in  another 
case  at  this  term  is  controlling  in  this. 
Affirmed. 


L.  A.  ROUNTREE  and  RUFUS  EASON  v.  THE  COHN-BOCK 

COMPANY. 

(Filed  21  February,  1912.) 

1.  Deeds  and  Conveyances — ^Timber — Period  to  Cut — Interpretation. 

A  deed  conveying  standing  timber  on  the  lands  described  within 
a  time  specified  conveys  only  the  timber  removed  by  the  vendee 
within  that  period,  and  the  timber  then  remaining  belongs  to  the 
grantor  or  his  assigns. 

2.  Same— Extension — Notification — Conditions   Precedent. 

When,  in  a  deed  conveying  standing  timber  upon  lands  to  be 
cut  and  moved  in  a  certain  period  of  time,  there  Is  a  clause  ex- 
tending, upon  the  payment  of  a  stipulated  price,  the  time  for  a 
certain  other  period,  the  grantee,  claiming  the  privilege,  must 
notify  the  grantor  of  his  intention  to  exercise  it  before  or  at  the 
expiration  of  the  time  allowed  within  which  the  timber  should 
have  been  removed,  and  pay  or  tender  the  amount  named  for  the 
right  of  this  extension. 

3.  Same— Additional  Provisions. 

The  grantee  of  standing  timber  failed  or  omitted  to  notify  the 
Pinter  of  his  intention  to  take  advantage  of  the  extension  of 
time  beyond  the  first  period  named,  and  to  pay  or  tender  the 
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amount  specified  for  the  exercise  of  this  privilege,  and  relied 
upon  a  clause  in  his  deed  reading  that  "the  said  parties  of  the 
second  part,  their  heirs  and  assigns,  shall  have  power  and  are 
hereby  authorized  at  any  period  last  aforesaid  to  enter  upon  the 
lands,"  etc. :  Held,  this  clause  does  not  have  the  effect  of  waiv- 
ing any  of  the  conditions  necessary  to  make  the  extension  clause 
effective,  but  defines  what  may  l>e  done  under  It  after  the  condi- 
tions are  performed. 

Appeal  from  Cline,  J,,  at  Fall  Term,  1911,  of  Chowan. 

This  is  an  action  to  restrain  the  defendant  from  entering 
upon  certain  land,  and  cutting  timber  thereon. 

The  defendant  claims  under  a  certain  timber  deed,  executed 
by  the  plaintiffs  on  9  September,  1904,  to  the  Gay  Lumber  Com- 
pany, which  conveyed  certain  timber  on  said  land,  and  contained 
the  following  provisions : 

"The  said  parties  of  the  second  part  shall  cut  and  remove  the 
timber  hereby  bargained  and  sold  and  conveyed  within  five 
years  from  date  of  contract.  And  should  said  second  parties  be 
unable  to  remove  said  timber  within  the  time  above  specified, 
they  shall  have  further  time  to  remove  said  timber  as  they  may 
require,  not  exceeding  three  years,  upon  payment  to  said  parties 
of  the  first  part  of  a  sum  equal  to  6  per  cent  per  annum  for  the 
additional  three  years  of  time  required  on  the  purchase  price  as 
above  stated. 

"The  said  parties  of  the  second  part,  their  heirs  or  assigns, 
shall  have  power,  and  are  hereby  authorized,  at  any  time  during 
period  last  aforesaid,  to  enter  upon  the  lands  above  described 
for  the  purpose  of  cutting,  removing,,  or  doing  whatsoever  they 
may  elect  with  the  timber  hereby  conveyed,  and  are  hereby 
authorized  and  empowered  to  build  and  construct  such  roads, 
tramroads,  or  railroads  over  and  across  the  above  described 
lands  or  any  other  lands  owned  by  them,  and  may  use  such 
brush,  trees,  and  undergrowth  upon  said  lands  as  they  may  need 
in  the  construction  of  said  road,  tramroads,  and  railroads,  and 
are  hereby  empowered  to  exercise  full,  perfect,  and  absolute 
ownership  and  control  of  the  same  to  prosecute  each  and  every 
person  cutting  or  removing  said  timber,  or  in  any  manner  inter- 
fering with  it,  whereby  its  growth  will  be  affected,  or  its  value 
depreciated." 
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There  was  no  tender  of  any  amount  to  the  plaintiffs  under 
the  extension  clause  in  the  deed,  until  more  than  five  years  after 
the  execution  thereof. 

There  was  a  judgment  for  the  plaintiffs,  and  the  defendant 
excepted  and  appealed. 

Ward  &  Grimes  for  plaintiff. 
L,  i.  Smith  for  defendant. 

Allen,  J.  It  is  well  settled  that  the  legal  effect  of  the  first 
clause  in  the  deed  to  the  Gay  Lumber  Compai;iy,  conveying  the 
timber  with  the  right  to  remove  the  same  in  five  years,  is  to 
convey  all  the  timber  which  the  vendee  should  remove  within 
the  prescribed  time,  and  that  such  as  remained  thereon  after 
that  time  would  belong  to  the  vendor,  or  to  his  grantee  of  the 
premises.  Homthal  v.  Howcott,  154  N.  C,  228;  Powers  v. 
Lumber  Co.,  154  N.  C,  407. 

It  was  also  decided  in  Bateman  v.  Lumber  Co.,  154  N.  C, 
248,  that  the  correct  interpretation  of  a  clause  extending  the 
time  within  which  the  timber  may  be  removed  requires  of  the 
grantee,  claiming  the  privilege,  that  he  notify  the  pwner  of  the 
property  of  his  intention  to  exercise  it,  and  that  he  pay  or  ten- 
der the  stipulated  amount  on  or  before  the  expiration  of  the 
first  period  granted  for  the  purpose  of  removal  of  the  timber. 

It  follows,  therefore,  from  these  authorities  and  upon  the 
admissions,  that  no  notice  was  given  to  the  grantors  in  the  deed 
to  the  Gay  Lumber  Company  of  an  intention  to  exercise  the 
privilege  of  extending  the  time  for  the  removal  of  the  timber, 
and  that  no  money  was  paid  or  tendered  on  or  before  the  expira- 
tion of  the  first  period ;  that  the  defendant  has  no  title  to  nor 
interest  in  the  timber  unless  there  is  something  in  the  deed 
which  requires  the  application  of  a  different  doctrine. 

The  defendant  contends  there  is  a  clause  in  the  deed,  not  to 
be  found  in  any  of  the  timber  deeds  considered  by  this  Court, 
which  distinguishes  it  from  the  cases  cited,  and  relies  upon  that 
part  providing  that  "The  said  parties  of  the  second  part,  their 
heirs  and  assigns,  shall  have  power,  and  are  hereby  authorized, 
at  any  time  during  period  last  aforesaid,  to  enter  upon  the 
lands,"  etc. 
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In  our  opinion,  that  clause  does  not  have  the  effect  of  waiv- 
ing any  of  the  conditions  necessary  to  make  the  extension  clause 
effective,  but  does  define  what  may  be  done  under  it  after  the 
conditions  have  been  performed. 

The  "period  last  aforesaid"  has  never  had  any  existence,  be- 
cause of  failure  to  give  notice,  and  to  pay  or  tender  the  stipu- 
lated amount,  and  the  defendant  cannot  justify  an  entry  on  the 
lands  thereunder. 

We  therefore  conclude  that  there  is  no  error  in  the  judgment 
restraining  the  defendant  from  entering  on  said  lands  and  cut- 
ting the  timber  tierefrom. 

Affirmed. 


E.  T.  JENNETTE  &  CO.  v.  CITY  HAY  AND  GRAIN  COMPANY. 

(Filed  28  February,  1912.) 

1.  Contracts,  Written — ^Telegrams — Questions  of  Law. 

A  telegram  and  its  reply  expressing  the  agreement  of  the  par- 
ties is  a  contract  in  writing  the  meaning  of  which  is  for  the 
court  to  determine. 

2.  Same — Vendor  and  Vendee — Terms  of  Sale — interpretation. 

In  reply  to  defendant's  letter  offering  corn  at  a  certain  price, 
without  stipulation  as  to  time  of  delivery,  plaintiff  telegraphed : 
"Letter  23.  Book  400  cracked  corn.  Shipment  thirty  days,  if 
possible.  Answer  immediately  by  wire" ;  to  which  defendant  re- 
plied: "Booked  cracked  corn":  Held,  under  the  contract,  the 
defendant  was  obliged  to  sell  to  plaintiff  cracked  corn  in  the 
quantity  and  at  the  price  named  if  ordered  within  thirty  days, 
and  not  thereafter. 

3.  Contracts — Vendor  and  Vendee — Measure  of  Damages — Vendee's 

Duty. 

The  plaintiff  having  purchased  a  number  of  sacks  of  cracked 
corn  of  the  defendant,  received  shipments  with  knowledge  that 
the  sacks  were  not  tagged  as  required  by  the  Department  of 
Agriculture  and  that  it  did  not  come  up  to  the  grade  purchased, 
and  sold  a  number  of  the  sacks  to  a  purchaser  who  kept  them 
two  weeks,  when  they  were  seized  by  the  said  department.  The 
defendant  theretofore  sent  the  necessary  tags  for  the  sacks  to 
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the  plaintiff,  who  refused  to  have  anything  further  to  do  with 
the  shipment,  and  tlie  com  became  worthless  In  the  hands  of 
the  department:  Held,  it  was  the  duty  of  the  plaintiff  to  do 
what  he  reasonably  could  to  lessen  his  loss,  and  the  measure  of 
his  damages  was  the  difference  in  value  of  the  com  as  it  actu- 
ally was  and  which  it  should  have  been  under  his  contract,  and 
such  other  expenses  as  were  actually  incurred  by  him  in  hand- 
ling it  I 

Appeal  from  Joseph  S.  Adams,  J,,  at  December  Term,  1910, 
of  Beaufort. 

The  plaintiffs,  F.  T.  Woolard  and  E.  J.  Jennette,  trading  as 
E.  T.  Jennette  &  Co.,  bring  this  action  to  recover  $150,  alleged 
to  be  due  as  damages  on  a  contract  for  the  purchase  of  400  sacks 
of  cracked  com. 

The  plaintiffs  contend  that  the  contract  between  them  and  the 
defendant  required  the  defendant  to  ship  400  sacks  of  com,  at 
a  stipulated  price,  within  thirty  days  from  26  March,  1909,  as 
ordered  out  by  them,  and  to  ship  on  orders  after  the  thirty  days 
upon  adding  2  cents  per  sack,  which  addition  was  called  "carry- 
ing charges,"  and  the  defendant  contends  that  the  contract  was 
to  ship  400  sacks  if  ordered  out  with  thirty  days. 

It  is  admitted  that  150  sacks  were  shipped  under  said  con- 
tract within  thirty  days  from  its  date,  and  that  the  plaintiffs 
ordered  out  the  remaining  250  sacks  on  29  April,  1909,  after  the 
expiration  of  the  thirty  days,  which  the  defendant  refused  to 
deliver,  and  the  plaintiffs  offered  evidence  of  their  damages 
sustained  by  reason  of  such  refusal. 

The  150  sacks  shipped  by  the  defendant  were  in  three  ship- 
ments of  50  sacks  each,  the  last  shipment  being  about  7  April, 
1909.  All  of  these  shipments  were  made  upon  drafts  with  bills 
of  lading  attached,  and  the  plaintiffs  were  compelled  to  pay  the 
drafts  before  they  could  receive  the  corn ;  and  tags,  containing 
an  analysis  as  required  by  chapter  149,  Laws  1909,  were  not 
attached  to  the  sacks ;  and  the  plaintiffs  offered  evidence  that  the 
sacks  were  less  in  weight  than  was  required  by  said  statute. 

One  of  the  plaintiffs  testified  that  the  first  and  second  ship- 
ments were  defective  in  quality  and  short  in  weight ;  that  when 
the  third  shipment  was  received  they  sold  45  sacks  of  it  to  Smith 
Paul,  who  carried  it  to  his  place  of  business  from  the  depot,  and 
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after  it  had  been  in  his  possession  about  two  weeks  it  was  seized 
and  condemned  by  the  Department  of  Agriculture,  on  account 
of  the  shortage  in  weight  and  the  defective  grade;  that  after 
the  seizure  the  plaintiffs  never  offered  to  sell  it,  and  had  nothing 
more  to  do  with  it ;  that  they  replaced  the  com  taken  from  Paul, 
and  the  last  time  they  saw  the  com  seized  it  was  rotten  and 
worthless. 

The  said  plaintiff  also  testified  that  the  order  for  the  400 
sacks  of  com  was  a  telegram,  of  date  26  March,  1909,  at  9 :28 
p.  M.,  which  was  as  follows:  "Letter  23.  Book  400  cracked 
corn.  Shipment  thirty  days,  if  possible.  Answer  immediately 
by  wire";  to  which  the  defendant  replied,  at  10:10  a.  m.  of  27 
March,  1909 :    "Booked  cracked  com." 

The  letter  of  23  March,  referred  to  in  the  first  telegram,  is 
one  from  the  defendant  to  the  plaintiffs,  offering  com  and 
naming  the  price,  but  making  no  statement  as  to  time  of  ship- 
ment. 

On  8  April  the  plaintiffs  wrote  the  defendant,  complaining 
of  the  quality  of  the  com  and  the  deficiency  in  weight,  and  on 
9  April  the  defendant  replied,  saying,  among  other  things :  '^e 
request  that  you  dispose  of  these  goods  to  the  best  advantage, 
sell  it  in  bulk,  or  in  any  other  way  that  you  think  best,  and  send 
us  account  of  sales ;  and  if  you  so  desire,  we  will  cancel  the  con- 
tract with  you  for  the  balance,  as  the  margins  we  are  able  to 
get  on  your  contract  are  not  adequate  to  all  of  the  trouble  we 
are  having." 

The  defendant  sent  to  the  plaintiff  the  analysis  tags  required 
by  the  statute,  soon  after  the  shipments  began,  and  such  tags 
were  on  the  45  sacks  at  the  time  of  seizure. 

On  24  April,  1909,  the  day  of  the  said  seizure,  the  plaintiffs 
notified  the  defendant  thereof,  and  soon  thereafter  (the  exact 
time  not  stated)  the  defendant  paid  the  Department  of  Agri- 
culture the  charges  assessed  by  it. 

His  Honor  charged  the  jury  that  the  plaintiffs  were  not 
entitled  to  recover  anything  on  account  of  the  refusal  to  ship 
the  last  250  sacks,  because  ordered  after  the  expiration  of  the 
contract,  and  the  plaintiffs  excepted. 
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The  plaintiffs  requsted  his  Honor  to  charge  the  jury  as  fol- 
lows: "It  is  contended  by  plaintiffs  that  of  one  shipment  of 
50  sacks,  45  sacks  were  seized  and  condemned  by  the  Depart- 
ment of  Agriculture  and  became  a  total  loss  to  the  plaintiffs, 
and  that  they  replaced  the  same  with  other  com  which  they  pur- 
chased at  a  higher  price,  or  $1.65  per  sack ;  that  this  shipment 
so  seized  was  made  by  defendant,  bill  of  lading  attached,  and 
was  paid  for  by  plaintiffs  before  the  bill  of  lading  was  obtained 
and  before  the  com  had  or  could  have  been  examined  in  the 
usual  course  of  business  of  this  kind ;  that  the  same  was  taken 
direct  from  the  depot  to  customer's  place  of  business  and  was 
thereafter  found  in  defective  condition  and  condemned;  that 
said  shipment  was  defective  in  quality  and  short  in  weight  and 
so  much  below  the  corn  contracted  for  in  grade  as  to  be  practi- 
cally valueless  on  this  market ;  that  defendant  was  notified  of 
this  condition  and  thereafter  undertook  to  settle  the  matter 
with  the  department  itself.  If  you  find  these  contentions  to  be 
true  from  the  evidence,  the  court  charges  you  that  the  plaintiff 
would  be  entitled  to  recover  $1.50  per  sack  for  the  corn  con- 
demned, or  so  much  thereof  as  was  shipped  by  defendant,  and 
in  addition  thereto  would  be  entitled  to  recover  the  difference 
between  $1.50  per  sack  on  said  shipment  of  50  sacks  and  the 
market  price  of  N"o.  2  cracked  corn  at  the  time  and  place  of 
delivery,  if  you  find  from  the  evidence  that  such  price  had 
advanced." 

This  was  refused,  and  plaintiffs  excepted.  There  are  other 
exceptions  in  the  record,  but  they  embrace  the  same  questions 
covered  by  the  two  exceptions  stated.  There  was  a  verdict  in 
favor  of  the  plaintiffs  for  $38.25,  and  from  a  judgment  rendered 
thereon  they  appeal. 

Small,  McLean  &  McMullan  for  plaintiffs, 
Rodman  &  Rodman  for  defendant, 

Allen,  J.  The  contract  between  the  plaintiffs  and  the  de- 
fendant is  in  writing,  and  consists  of  the  telegram  of  26  March, 
1909,  sent  by  the  plaintiffs,  and  the  reply  of  the  defendant  of 
27  March,  1909,  and  being  in  writing,  it  was  for  the  court  to 
determine  its  meaning.     We  think  his  Honor  held  correctly. 


160  IN  THE  SUPKEME  COURT.  [158 

Jennette  v.  Hay  and  Grain  Co. 

as  he  charged  the  jury  that  "The  contract  between  the  parties 
was  that  the  defendant  would  sell  to  the  plaintiff  400  sacks  of 
No.  2  cracked  corn,  delivered  in  Washington,  at  $1.50  per  sack, 
provided  that  the  same  was  ordered  out  by  the  plaintiffs  within 
thirty  days,  and  plaintiff  was  not  entitled  to  call  for  shipment 
of  any  part  of  the  400  sacks  after  the  thirty  days  had  expired." 

This  seems  also  to  have  been  the  understanding  of  the  plain- 
tiffs at  the  time  this  action  was  commenced,  as  they  wrote  the 
defendant  on  3  May,  1909:  "We  are  reasonable,  and  do  not 
expect  anything  unreasonable.  Now,  if  you  will  refer  to  the 
purchase  of  this  goods,  you  will  find  that  we  ordered  some  of 
this  shipment  out  at  once;  we  could  have  put  the  entire  ship- 
ment off  until  thirty  days.  It  looks  as  this  should  give  us  con- 
sideration." 

They  made  no  claim  then  that  they  had  the  right  under  the 
contract  to  order  out  any  of  the  corn  after  thirty  days. 

This  being  the  correct  construction  of  the  contract,  there  can 
be  no  recovery  for  refusal  to  ship  the  250  sacks  ordered  by  the 
plaintiffs  after  the  expiration  of  thirty  days. 

Instead  of  the  prayer  requested  by  the  plaintiffs,  in  reference 
to  the  45  sacks,  his  Honor  charged  the  jury:  "As  to  the  45 
sacks  seized  and  condemned,  the  court  charges  you  that  after 
this  corn  was  shipped  it  became  the  property  of  the  plaintiffs, 
and  when  it  was  seized  and  condemned  in  the  hands  of  one 
of  their  customers,  it  was  their  duty  to  release  the  same,  and 
the  measure  of  damages  in  such  case  was  the  difference  in  value 
between  No.  2  cracked  com,  weighing  100  pounds  per  sack,  at 
the  time  and  place  of  delivery,  and  the  com  which  was  actually 
delivered,  together  with  such  reasonable  costs  and  charges  as 
plaintiffs  incurred  on  account  of  the  seizure  and  rehandling  of 
the  com  in  question.  After  this  com  was  delijered  to  the  plain- 
tiffs and  seized  by  the  State,  it  was  the  duty  of  the  plaintiffs 
to  do  the  best  they  could  with  it  and  to  pay  the  cost  of  forfeiture 
and  other  necessary  expenses  incurred;  but  it  is  admitted  in 
this  case  that  defendant  paid  the  costs  of  the  forfeiture,  and 
the  plaintiffs  are  therefore  not  entitled  to  recover  anything  on 
that  account,  but  only  the  difference  in  the  value  between  this 
corn  and  No.  2  cracked  corn,  as  above  stated,  together  with  any 
other  expenses  actually  incurred  by  them  in  its  handling." 
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In  view  of  the  evidence  of  the  plaintiffs  and  the  admitted 
facts,  this  instruction  was  as  favorable  to  the  plaintiffs  as  they 
were  entitled  to.  They  say  they  discovered  that  the  corn  being 
shipped  by  the  defendant  had  no  tags  on  it,  and  was  short  in 
weight  and  defective  in  quality,  before  the  shipment  containing 
the  45  sacks  was  made,  and  that  they  continued  to  receive  and 
sell  it.  The  defendant  sent  the  analysis  tags  to  the  plaintiffs 
as  soon  as  notified  of  the  necessity  for  them,  and  wrote  them 
on  9  April  to  dispose  of  the  corn  in  any  way  they  thought  best. 
The  com  seized  by  the  Department  of  Agriculture  was  in  the 
possession  of  Smith  Paul  two  weeks  before  the  seizure,  and  he 
says  he  made  no  complaint  about  the  com,  and  the  defendant 
paid  the  charges  to  the  department.  During  this  time  the  plain- 
tiffs made  no  effort  to  release  the  com  from  seizure,  and,  as  they 
say,  they  had  nothing  more  to  do  with  it  and  permitted  it  to 
remain  in  the  warehouse  until  it  became  worthless. 

We  find 

Xo  error. 


ROPER  LUMBER  CX)MPANY  v.  RICHMOND  CEDAR  WORKS 

ET  AL. 

(Filed  28  February,  1912.) 

1.  Injunctions — Insolvency — Pleadings. 

An  allegatlou  of  insolvency  Is  not  necessary  for  an  Injunction 
to  restrain  a  continuous  trespass  over  the  lands  of  another  in 
the  operation  of  a  tramroad  for  hauling  timber,  and  the  cutting 
or  destruction  of  timber  thereon. 

2.  Injunction — Damages — Equity. 

Because  a  private  corporation  can  respond  in  damages  for  its 
trespass  in  operating  a  tramroad  over  the  lands  of  another  and 
cutting  or  injuring  timber  thereon.  It  will  not  prevent  the  equita- 
ble relief  of  injunction  against  the  continuance  of  the  trespass. 

3.  Same — Trespass — Cutting  Timber. 

The  right  to  enjoin  the  continuance  of  a  trespass  upon  the 
lands  of  another  in  operating  a  tramroad  and  cutting  and  Injur- 
ing timber  thereon  is  given  because  of  the  extraordinary  char- 
acter of  the  act  sought  to  be  enjoined,  and  does  not  depend  upon 
the  solvency  of  the  trespasser. 

158—11 
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4.  Raltroadt — Tramways — Rights   of    Way — Written    Authority — In- 

definiteness — Waiver. 

A  defendant,  sought  to  be  enjoined  from  a  continuous  ti;espass 
on  plaintiffs  lands,  in  operating  a  tramroad  through  them  for 
the  purpose  of  hauling  lumber  which  had  been  cut  on  other  lands 
In  litigation  between  the  parties,  relied  on  a  permission  alleged 
to  have  Ijeen  given  by  the  plaintiff,  contained  in  a  letter,  as  fol- 
lows :  "Should  there  be  any  desire  on  your  part  to  remove  the 
timber  which  you  have  cut,  you  will  find  us  not  unwilling  to  give 
our  permission."  The  right  claimed  was  over  a  different  tract  of 
land  than  that  referred  to  in  the  letter:  Held,  the  language  re- 
lied on  by  defendant  was  too  Indefinite  to  authorize  the  right 
of  way  for  the  tramroad  or  to  be  effective  as  an  estoppel. 

5.  Railroads — Tramways — Rights  of  Way — Former  Adjudications — 

Locus  in  Quo— Insufficiency. 

In  an  action  to  enjoin  the  continued  operation  of  a  tramroad 
across  plaintiff's  land,  the  defendant  relied  on  an  order  entered 
in  an  action  concerning  other  and  separate  lands  in  litigation 
between  the  same  parties,  and  not  included  in  the  present  pro- 
ceedings, as  follows:  "It  is  further  ordered  and  adjudged  that 
each  party  shall  have  the  right  to  remove  such  timber  as  it  has 
already  cut  on  said  lands" :  Held,  the  order  relied  on  cannot  be 
so  construed  as  to  include  a  grant  of  right  of  way  across  lands 
not  contemplated  by  or  in  any  way  subject  to  that  litigation. 

6.  Railroads  —  Tramways  —  Rights  of  Way — Partition — Grants — In- 

terpretation. 

In  1817  a  certain  large  tract  of  land  was  partitioned  among 
several  tenants  in  common,  through  which  a  cross  canal  runs  east- 
wardly  as  tributary  to  Dismal  Swamp  Canal,  used  for  floating 
logs  to  the  latter  canal,  a  navigable  waterway.  For  the  preser- 
vation of  the  cross  canal,  it  was  provided  In  the  division :  "It 
will  be  convenient  in  carting  to  the  cross  canal,  for  one  proprietor 
to  have  the  free  privilege  of  carting  across  another  proprietor's 
share,"  etc.  This  provision  or  privilege  was  not  incorporated  in 
subsequent  conveyances:  Hcld^  it  could  not  have  been  contem- 
plated at  the  time  that  instrumentalities  such  as  tramroads  for 
hauling  timl)er  would  be  employed,  but  that  each  proprietor 
should  only  have  the  privilege  theretofore  enjoyed,  as  appur- 
tenant to  each  tract,  instead  of  In  gross. 

7.  Railroads — Tramways — "Way  by  Necessity" — Pleadings. 

For  the  plea  of  *'a  way  by  necessity"  to  lands  to  be  available. 
It  must  be  pleaded  with  particularity,  setting  out  the  facts  from 
which  it  may  be  seen  by  the  courts  that  the  necessity  for  the 
way  exists,  and  a  general  plea  is  not  sufficient. 
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8.  Railroada — Tramways — ^"Way   by   Necettity" — Presumption  from 

Grants — Privity — Unity  of  Possession. 

A  way  of  necessity  known  ^ to  the  common  law  arises  only  by 
Implication  in  favor  of  a  grantee,  and  being  founded  on  a  grant,  it 
can  only  arise  between  grantor  and  grantee,  and  may  not  be  pre- 
sumed or  acquired  over  the  land  of  a  stranger,  or  where  there  is 
no  privity  of  title  and  unity  of  ownership. 

9.  Same — Inconvenience. 

When  there  is  a  grant  from  which  the  law  may  imply  "a  way 
by  necessity,"  mere  Inconvenience  will  not  suffice  to  justify  it. 

10.  Railroads — Tramway — "Way  by  Necessity" — Interpretation  of 
Statutes. 

The  right  to  establish  cartways,  tramways,  etc.,  over  the  lands 
of  another,  when  no  such  right  arises  by  implication  of  law,  is 
regulated  in  this  State  by  statute,  and  one  who  desires  to  cross 
the  lands  of  another  for  the  purpose  of  removing  timber,  or  for 
other  purposes,  must  follow  the  statute  or  purchase  the  right. 
Revisal,  sec.  2686. 

11.  Railroads — ^Tramways — Rights  of  Way — Private  Use — Constitu- 
tional Law. 

Upon  the  principle  that  private  property  can  only  be  taken 
for  a  public  use,  an  act  of  tl\e  Legislature  is  unconstitutional 
which  attempts  to  give  the  power  of  eminent  domain,  and  the 
right  to  condemn  property,  to  private  lumber  railroads. 

Appeal  from  order  of  Allen,  J,,  rendered  at  chambers,  19 
May,  1911 ;  from  Camden. 

Two  civil  actions  between  *same  parties  pending  in  the  Supe- 
rior Court  of  Camden  County  were  consolidated  and  heard  upon 
motion  for  an  injunction  to  the  hearing  by  his  Honor,  Judge 
Allen,  who  dissolved  the  restraining  order  theretofore  granted, 
and  refused  to  continue  the  same  to  final  hearing.  The  plaintiff 
appealed. 

Angus  D.  MacLean,  W.  M.  Bond  for  plaintiff, 

Aycock  <£  Winston,  Starke,  V enable  &  Starke  for  defendants. 

Bbown,  J.  It  is  admitted  for  the  purposes  of  this  appeal 
tkat  the  plaintiff  is  the  owner  of  Lots  2,  3,  and  12,  and  the  de- 
fendant of  Xos.  7  and  8  in  the  division  of  the  lands  known  as 
the  Xew  Lebanon  estate ;  and  it  also  appears  that  defendant  has 
purchased  an  interest  in  Lots  1  and  4  of  said  division.    It  also 
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appears  that  the  defendant  claimed  the  Allen  Swamp,  lying 
south  of  the  Xew  Lebanon  lands,  in  which  defendant  had  cut 
certain  timber  before  the  beginning  of  this  suit. 

^Neither  the  Cedar  Works  Corporation  nor  its  codefendant 
and  subsidiary,  the  Dismal  Swamp  Railroad  Company,  are  com- 
mon carriers,  and  they  do  not  assert  any  right  of  eminent 
domain. 

All  of  the  evidence  shows,  plaintiff's  affidavits  being  uncon- 
tradicted in  this  respect,  that  defendants  were  constructing  and 
operating  railroads  and  carrying  away  timber  over  plaintiff^8 
land,  occupying  the  camps  thereon  and  cutting  out  trees  and 
undergrowth  along  the  roadways. 

The  defendant  contends  that  the  injunction  was  properly  dis- 
solved, for  five  reasons : 

1.  Because  the  complaint  fails  to  allege  the  insolvency  of  the 
defendant. 

We  disagree  with  counsel  that  plaintiff's  allegations  do  not 
bring  its  case  within  the  spirit  of  section  807  of  the  Revisal. 
That  act  distinctly  relieves  the  plaintiff  in  an  action  to  enjoin 
a  trespass  upon  land  from  alleging  insolvency  "when  the  tres- 
pass complained  of  is  continuous  in  its  nature,  or  is  the  cutting 
or  destruction  of  timber  trees."  Lumber  Co,  v.  Cedar  Co.,  142 
N.  C,  417. 

The  complaint  in  this  case  alleges  both  species  of  trespass, 
and  an  appropriation  of  a  part  of  plaintiff's  property,  without 
authority,  for  the  purpose  of  operating  a  steam  railroad  over 
it.  Such  trespasses  as  those  alleged  would  have  been  enjoined 
at  common  law  without  the  aid  of  the  statute.  Cause  v.  Per- 
kins, 47  N.  C,  221 ;  Tise  v,  Whitaker,  144  N.  C,  511. 

Even  a  railway  corporation,  a  common  carrier  possessing  the 
power  of  eminent  domain,  may  be  enjoined  from  an  extension 
of  its  track  unauthorized  by  its  charter.  The  right  to  enjoin  in 
such  cases  does  not  depend  upon  the  insolvency  of  the  corpora- 
tion, but  the  remedy  is  given  because  of  the  extraoi'dinary 
character  of  the  act  sought  to  be  enjoined.  1  High  on  Injunc- 
tions, sec.  599 ;  People  v,  R.  R.,  45  Barb.,  63.     . 

It  would  be  a  most  extraordinary  destruction  of  the  rights 
of  property  if  a  private  corporation,  possessing  no  power  of 
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eminent  domain,  could  seize  the  lands  of  another,  to  which  it 
had  no  semblance  of  title,  and  appropriate  them  to  its  own  use, 
simply  because  it  was  able  to  respond  in  damages.  This  con- 
tention of  the  defendants  is,  in  our  opinion,  without  support  in 
reason  or  authority. 

2.  Because  the  defendant  had  the  permission  of  the  plaintiff 
to  remove  its  timber  from  the  Allen  Swamp,  and  this  permis- 
sion carries  with  it  the  power  to  remove  it  by  the  usual  and 
ordinary  methods. 

The  only  foundation  for  this  claim  is  a  letter  from  C.  I.  Mil- 
lard, written  to  W.  J.  Parrish,  general  manager  of  defendant, 
in  reference  to  the  litigation  concerning  Allen  Swamp  (no  part 
of  the  New  Lebanon  lands),  in  which  this  expression  is  used: 
**Should  there  be  any  desire  on  your  part  to  remove  the  timber 
which  you  have  cut,  you  will  not  find  us  unwilling  to  give  our 
permission." 

We  are  cited  to  no  authority  by  defendant  tending  to  support 
this  contrition.  Assuming  that  the  letter  was  authorized  by 
plaintiff,  its  language  is  too  indefinite  to  convey  any  right  or 
estate  in  lands,  much  less  a  right  of  way  for  a  railroad  across 
plaintiff's  New  Lebanon  lands,  or  even  to  be  effective  by  way 
of  an  estoppel. 

3.  The  defendant  rests  its  third  claim  upon  an  order  at  Spring 
Term,  1911,  made  by  Ward,  /.,  in  a  suit  in  the  Superior  Court 
of  Gates  County,  wherein  this  defendant  was  plaintiff,  and  this 
plaintiff  was  defendant,  in  which  is  this  paragraph:  "It  is 
further. ordered  and  adjudged  that  each  party  shall  have  the 
right  to  remove  such  timber  as  it  has  already  cut  on  said  land." 

It  is  admitted  that  the  suit  in  which  this  order  was  made 
concerned  the  Allen  Swamp  only,  and  had  no  connection  with 
the  New  Lebanon  lands.  The  record  in  that  case  shows  that 
both  parties  claimed  title  to  the  Allen  Swamp  and  had  cut  tim- 
ber in  it  at  the  time  the  order  was  made.  While  the  learned 
counsel  for  defendant  in  their  brief  profess  to  rely  on  this  order 
"above  and  beyond  all  other  contentions,''  they  cite  no  authority 
Mid  give  no  substantial  reason  why  such  order  can  reasonably 
be  construed  to  include  the  grant  of  a  right  of  way  across  lands 
not  connected  in  any  way  with  the  subject  of  litigation. 
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Both  parties  had  cut  timber  in  the  Allen  Swamp,  the  title  to 
which  was  in  litigation,  and  the  order  was  intended  to  give  to 
each  party  the  right  to  remove  such  timber  as  it  had  already 
cut  from  the  swamp,  and  does  not  purport  to  go  beyond  that. 
The  order  does  not  undertake  to  provide  any  means  of  transpor- 
tation for  the  timber  after  it  is  removed  from  the  confines  of 
the  swamp. 

4.  It  is  again  contended  that  the  partition  proceedings  of  the 
iNTew  Lebanon  estate  gives  defendant  authority  by  virtue  of  its 
ownership  of  Lots  7  and  8  to  construct  and  operate  its  railroad 
across  plaintiff's  Lots  2,  3,  and  12. 

The  facts  are  that  in  the  year  1817  the  ^ew  Lebanon  estate, 
a  large  tract  of  land  in  Camden  County,  was  partitioned  among 
the  several  tenants  in  common.  The  Cross  Canal  runs  through 
this  land  eastwardly  and  is  tributary  to  the  Dismal  Swamp 
Canal.  It  was  used  to  float  juniper  logs  down  to  the  Dismal 
Swamp  Canal,  a  navigable  waterway,  and  in  order  that  this 
use  of  the  Cross  Canal  might  be  preserved,  it  was  provided  in 
the  division  that  "It  will  be  a  conveniency  in  carting  to  the 
Cross  Canal,  or  Crooked  Ditch,  for  one  proprietor  to  cross  the 
land  of  another;  therefore  every  proprietor  is  to  have  the  free 
privilege  of  carting  across  another  proprietor's  share,  but  not 
to  have  any  privilege  to  cut  any  timber  except  for  the  making 
or  repair  of  the  road."  This  provision  was  not  incorporated 
nor  the  privilege  specially  reserved  or  granted  in  any  of  the 
subsequent  conveyances  under  which  either  party  derives  its 
title  in  severalty  to  parts  or  shares  of  said  land. 

It  is  contended  by  defendant  that  the  word  "carting"  was 
used  by  the  commissioners  who  made  partition  of  the  New 
Lebanon  estate  in  a  broad  or  generic  sense,  and  comprehended 
any  method  of  carrying  off  timber  which  might  thereafter  be 
generally  adopted. 

In  1817  steam  railroads  were  unknown,  and  we  cannot  sup- 
pose that  transporting  timber  by  such  instrumentality  could 
have  been  in  contemplation  of  the  commissioners  who  divided 
the  lands.  Even  in  this  day  and  generation  a  grant  of  a  cart- 
way would  hardly  be  construed  to  include  a  right  of  way  for  a 
railroad. 
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The  use  of  a  cartway  may  be  general  and  enjoyed  by  a  neigh- 
borhood, while  that  of  a  railroad  is  of  necessity  exclusive  and 
confined  to  the  proprietor  operating  it. 

We  think  that  an  examination  of  the  map  and  of  the  division 
itself  clears  up  any  doubt  as  to  the  meaning  and  purpose  of 
the  commissioners.  They  evidently  intended  that  the  proprie- 
tors, who  theretofore  owned  the  land  in  common,  should  there- 
after have  the  same  access  to  the  Cross  Canal  or  Crooked  Ditch 
as  they  before  enjoyed,  and  the  right  to  use  it  was  thereby  made 
appurtenant  to  each  tract  instead  of  in  gross. 

As  is  well  said  in  the  plaintiflF's  brief:  "If  in  place  of  the 
Cross  Canal  there  had  been  a  public  road  running  through  the 
land,  with  the  right  reserved  to  each  proprietor,  in  severalty, 
to  cross  the  land  of  another,  'as  a  conveniency  in  carting'  to 
the  public  road,  no  diflFerent  principle  would  be  invoked;  and 
yet  it  is  difficult  to  imagine  that  this  would  confer  the  right  of 
building  a  private  railroad  and  operating  log  trains  thereon  in 
order  to  cart  timber  from  Gates  County  to  Virginia,  in  a  direc- 
tion and  manner  opposed  to  use  of  the  public  road  altogether." 

5.  The  last  reliance  of  the  defendant  is  upon  a  "way  of  neces- 
sity." 

We  think  the  defendant  could  not  avail  itself  of  any  such 
plea  without  setting  it  up  in  an  answer  and  setting  out  the 
necessary  facts. 

To  plead  a  way  by  necessity  in  general  terms  will  not  suffice. 
Bullard  v.  Harrison,  4  M.  and  Sel.,  387. 

But  we  will  consider  it  as  fully  and  sufficiently  pleaded  and 
undertake  to  show  that  the  defendant  cannot  justify  under  it. 

What  constitutes  a  way  by  necessity  is  not  very  clearly  de- 
fined  or  agreed  upon  by  the  early  sages  of  the  law.  Sergeant 
WiUiams  was  of  opinion  that  there  is  no  such  thing  as  a  right 
of  way  by  necessity  except  when  it  is  pleaded  by  way  of  pre- 
scription or  grant.    Pomfret  v,  Ricroft,  Saund.,  323,  note  6. 

Chancellor  Kent  agrees  with  Sergeant  Williams,  and  says 
"that  it  places  the  doctrine  upon  a  reasonable  foundation,  and 
one  consistent  with  the  general  principles  of  the  law."  3  Kent 
Com.,  341. 
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This  learned  judge  and  commentator  says :  "A  right  of  way 
m*ay  arise  from  necessity  in  several  respects.  Thus,  if  a  man 
sells  land  to  another  which  is  wholly  surrounded  by  his  own 
land,  in  this  case  the  purchaser  is  entitled  to  a  right  of  way 
over  the  other's  ground,  to  arrive  at  his  own  land.  The  way  is 
a  necessary  incident  to  the  grant,  and  without  which  the  grant 
would  be  useless."    3  Kent  Com.  (13  Ed.),  p.  421. 

What  is  meant  by  the  term  "way  by  necessity"  is  laid  down 
by  Woolrych  as  follows:  "All  the  authorities  support  the  doe- 
trine  that  in  the  case  of  a  grant  of  land  without  a  reservation 
of  any  way  a  way  of  necessity  will  pass  as  incident  to  the  grant." 
Treatise  on  Ways,  p.  21. 

This  way  of  necessity  as  known  to  the  common  law  arises 
only  by  implication  in  favor  of  grantees. 

Since  the  way  is  founded  on  a  grant,  it  can  arise  only  be- 
tween grantor  and  grantee.  No  way  of  necessity  can  be  pre- 
sumed or  acquired  over  the  land  of  a  stranger.  It  does  not  arise 
where  there  is  no  privity  of  title.  Thrump  v.  McDonnell,  120 
Ala.,  200. 

Without  privity  of  estate  and  unity  of  ownership  there  will 
be  no  way  of  necessity.  EUis  v.  Blue  Mount.  Assn.,  69  K".  H., 
385 ;  42  L.  E.  A.,  570. 

Powers  V.  Hefferman,  122  Am.  State  Reports,  p.  210,  Note  C, 
where  the  authorities  are  collected ;  Cooper  v.  Mcuupin,  35  Am. 
Dec.,  464,  and  notes ;  Woolridge  v.  Coughlin,  46  W.  Va.,  345. 

There  is  nothing  in  the  record  to  show  that  there  is  any 
privity  of  estate  between  the  plaintiff  and  defendant  in  respect 
to  the  Allen  Swamp  or  any  other  land  from  which  defendant  is 
removing  the  timber.  Even  if  that  were  so,  there  is  nothing  to 
show  that  defendant  has  no  other  possible  way  to  remove  the 
timber. 

Even  where  there  is  a  grant  from  which  the  law  may  possibly 
imply  a  way  of  necessity,  a  mere  inconvenience  is  not  enough 
to  justify  it.  It  is  necessity,  not  inconvenience,  that  gives  the 
way.  Pettingill  v.  Porter,  85  Am.  Dec,  67Q ;  Powers  v.  Heifer- 
mmi,  122  Am.  State  Reports,  p.  211,  Note  D. 

So  far  as  we  can  see,  the  case  cited  by  defendant  in  support 
of  this  contention.  Lumber  Co.  v.  Hines  Bros.,  127  N.  C,  130, 
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lias  no  bearing  upon  this  question,  as  it  was  a  controversy  over 
the  location  of  an  unlocated  floating  right  of  way  granted  to 
plaintiff.  The  doctrine  of  a  way  by  necessity  does  not  appear 
to  be  discussed  in  the  opinion. 

The  right  to  establish  cartways,  tramways,  etc.,  over  the  lands 
of  another,  when  no  such  right  arises  by  implication  of  law,  as 
herein  pointed  out,  is  in  North  Carolina  regiJated  by  statute, 
and  one  who  desires  to  cross  the  land  of  another  for  the  purpose 
of  removing  his  timber,  or  for  other  purposes,  must  follow  the 
statute  or  else  purchase  the  right.    Kevisal,  sec.  2686. 

The  General  Assembly  has  attempted  to  clothe  private  lum- 
ber railways  with  the  power  of  eminent  domain  and  the  right 
to  condemn  property  for  a  very  limited  period,  impelled  to  do 
so  by  the  immense  growth  of  the  timber  industry  and  the  con- 
sequent necessity  for  the  operation  of  steam  railways  in  such 
enterprises. 

But  the  Court  has  held  such  legislation  beyond  the  power  of 
the  General  Assembly,  upon  the  principle  that  private  property 
can  only  be  taken  for  a  public  use,  and  not  for  private  gain. 
Cozard  v.  Hardwood  Co,,  139  N".  C,  284. 

In  concluding  the  opinion  of  the  Court  in  that  case,  Mr,  Jus- 
tice Connor  uses  the  following  expressive  language : 

'*While,  as  found  by  his  Honor,  it  is  reasonable  and  even 
necessary  to  the  successful  operation  of  defendant's  enterprise 
that  they  carry  their  timber  over  the  plaintiff's  land  to  reach 
the  markets,  and  while  there  may  be  no  injustice  to  him  in  per- 
mitting them  to  do  so,  and  while  his  opposition  may  be  either 
sentimental  or  selfish,  yet  the  courts  may  not  violate  or  weaken 
a  fmidamental  principle  upon  the  strict  observance  and  enforce- 
ment of  which  the  security  of  all  private  property,  so  necessary 
to  the  safety  of  the  citizen,  is  dependent.  The  guaranties  upon 
which  the  security  of  private  property  is  dependent  are  closely 
allied,  and  always  associated  with  those  securing  life  and  liberty. 
Wliere  one  is  invaded,  the  security  of  the  other  is  weakened." 

We  are  of  opinion,  upon  a  review  of  the  record,  that  the  de- 
fendants have  shown  no  semblance  of  right  to  operate  their  rail- 
road over  plaintiff's  land,  or  to  cut  and  remove  timber  there- 
from, and  that  plaintiff  is  entitled  to  an  injunction  as  prayed. 
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The  cause  is  remanded  to  the  Superior  Court  of  Camden  County 
with  directions  to  the  judge  resident  or  the  judge  riding  the 
district  to  issue  the  injunction  until  the  final  hearing,  as  prayed, 
upon  the  plaintiff  giving  the  undertaking  required  by  law. 
Reversed. 


W.    M.    BERRY,    INDIVIDUALLY   AND   AS    TaX    CoLLECTOB   OF   ELIZABETH 

City,  v.  W.  T.  DAVIS  et  al. 
(Filed  28  February,  1912.) 

1.  Taxation — Tax  Coilectora — Powers — Interpretation  of  Statutes. 

A  tax  collector  of  a  city  to  whom  has  been  given  all  the  rights 
and  remedies  for  collecting  taxes  possessed  by  sheriffs  under  the 
general  revenue  laws  of  the  State  is  confined  to  the  methods 
which  the  statute  specifies,  and  resort  may  not  be  had  to  a  civil 
action  for  that  purpose  except  where  these  methods  are  inade- 
quate and  unavailing. 

2.  Taxation — Methods  for  Collection — Interpretation   of  Statutes — 

Constitutional  Law. 

Our  statutes  provide  "that  no  mortgage  or  deed  of  trust  exe- 
cuted upon  personal  property  shall  have  a  lien  thereon  superior 
to  the  lien  acquired  by  a  subsequent  levy  upon  said  property" 
for  the  payment  of  taxes,  etc.,  requiring  certain  notice  to  tlie 
mortgagee  or  trustee  to  afford  them  an  opportunity  for  payment, 
with  costs  incident  to  making  the  levy,  which  shall  become  a  part 
of  the  mortgage  debt,  etc.  (Revisal,  sec.  2803)  ;  that  taxes  shall 
not  be  a  lien  on  personal  property,  etc.  (Revisal,  sec.  2863)  ;  that 
all  personal  property  shall  be  liable  to  be  seized  and  sold  for 
taxes,  etc.,  and  transfers  thereof,  except  as  to  bona  fide  pur- 
chasers, etc.,  "shall  be  null  and  void  as  to  said  taxes.*'  and  not 
affect  the  rights,  etc.,  of  the  sheriff  to  levy  upon  and  sell  it  for 
taxes,  if  the  "levy  be  made  within  sixty  days  after  such  trans- 
fer" (Revisal,  sec.  2886)  :  Held,  these  provisions  are  within 
the  powers  of  the  Legislature,  and  are  valid. 

3.  Taxation — Methods  of  Collection — Personal  Property — Tax  List — 

Execution — Levy — Claim  and   Delivery — interpretation  of  Stat- 
utes. 

The  express  statutory  methods  for  collecting  taxes  on  personal 
property  is  by  seizure  and  sale,  and  in  the  absence  of  some  ex- 
ceptional   conditions   rendering   such    remedies    inadequate   and 
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unavailing,  an  executive  officer  holding  the  tax  list  and  charged 
with  the  duty  of  collecting  is  confined  to  them ;  and  the  tax 
list  being  in  the  nature  of  an  execution,  he  may  not  under 
ordinary  conditions  resort  to  the  process  of  claim  and  delivery 
in  enforcement  of  his  claim. 

4.  Taxation  —  Methods  of  Collection  —  Personal    Property — Levy — 

Practice — Special  Circumstances. 

While  In  this  action  the  ordinary  methods  of  collecting  taxes 
on  personal  property  should  have  been  pursued  by  the  officer 
charged  with  collecting  them,  instead  of  resorting  to  claim  and 
delivery  for  the  purpose,  the  possession  of  the  property  by  the 
principal  defendant,  his  appearing  under  the  facts  of  the  case 
to  have  regarded  the  levy  as  properly  made,  and  his  agreement 
that  the  courts  should  determine  the  controversy,  withholds  the 
court  from  dismissing  the  action. 

5.  Taxation^Tax   Collector — Settlement — Subsequent    Enforcement 

— interpretation  of  Statutes. 

A  tax  collector  does  not  lose  his  right  to  pursue  the  statutory 
methods  provided  for  enforcing  collection  of  taxes  against  the 
personal  property  of  a  delinquent  taxpayer  because  he  has  ac- 
counted for  those  taxes  to  the  proper  authorities  in  a  settlement 
with  them. 

6.  Taxation — Liens — Lapse   of  Time — Mortgagor   and    Mortgages — 

Interpretation  of  Statutes. 

Under  our  general  statute  applicable,  one  charged  with  the  col- 
lection of  taxes  is  allowed  no  longer  than  one  year  from  the  day 
prescribed  by  statute  for  his  settlement  and  payment  thereof, 
and  thereafter  his  lien  on  property  of  a  delinquent  taxpayer  is 
not  enforeible  against  the  right  acquired  under  a  registered 
mortgage.    Revlsal,  sec.  2869. 

Appeal  from  Cline,  J.,  at  Fall  Term,  1911,  of  Pasquotank. 

Civil  action,  claim  and  delivery,  in  enforcement  of  a  lien 
claimed  on  personal  property  of  delinquent  taxpayer. 

One  G.  H.  "Wood,  holding  a  mortgage  on  the  property  seized 
in  the  cause,  having  intervened,  it  was  adjudged  that  the  plain- 
tiff owned  the  property  to  an  amount  sufficient  to  pay  the  taxes 
due  from  the  delinquents,  to  wit,  $84.68— $42.74  for  1909  and 
$41.94  for  1910 — and  the  question  of  the  right  to  this  sum  as 
between  the  plaintiffs,  the  tax  collector  of  Elizaheth  City,  and 
the  mortgagee,  heing  reserved,  the  property  was  turned  over 
to  the  mortgagee,  who  sold  the  same  as  per  agreement  (B),  made 
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of  date  17  August,  1911,  paid  $100  of  proceeds  into  court,  sub- 
ject to  the  judgment.  On  the  hearing,  it  appeared  that  the  tax 
collector,  before  bringing  suit,  had  paid  over  the  amount  of  tax 
to  the  city  and  that  the  property  was  not  sufficient  to  pay  the 
debt  secured  by  mortgage  and  the  taxes;  that  action  was  com- 
menced on  11  August,  1911 ;  mortgage  executed  7  June,  1911 ; 
verbal  notice  given  of  amount  of  taxes  due,  to  mortgagee's  attor- 
ney, when  agreement  (B)  was  made,  to  wit,  11  August,  1911. 

On  question  reserved,  judgment  was  given  in  favor  of  mort- 
gagee, and  plaintiff  excepted  and  appealed. 

/.  Kenyan  Wilson  for  plaintiff. 
No  counsel  contra. 

HoKE^  J.,  after  stating  the  case :  Plaintiff,  the  tax  collector 
of  Elizabeth  City,  having  by  statute  all  the  rights  and  powers 
conferred  upon  sheriffs  by  the  general  revenue  laws,  held  a 
claim  for  unpaid  taxes  against  W.  T.  and  G.  M.  Davis  to  the 
amount  of  $84.68,  $42.74  of  which  was  for  unpaid  taxes  for 
1909  and  $41.94  was  for  taxes  for  1910.  Having  settled  with 
the  corporation  of  Elizabeth  City,  plaintiff,  holding  the  tax 
lists  and  the  claim  arising  thereon,  on  11  August,  1911,  insti- 
tuted claim  and  delivery  in  enforcement  of  the  demand,  and 
under  process  seized  a  considerable  lot  of  personal  property, 
owned  and  in  the  possession  of  the  principal  defendants.  There- 
upon, and  on  the  day  the  action  was  instituted,  G.  H.  "Wood, 
having  a  mortgage  on  the  property,  duly  registered  in  said 
county  on  7  June,  1911,  on  application,  was  allowed  to  inter- 
vene and  claim  the  property  under  said  mortgage.  Plaintiff 
and  the  intervener,  with  the  assent  of  defendants,  thereupon 
entered  into  an  agreement  in  the  cause.  Exhibit  (B),  by  which 
the  property  was  turned  over  to  the  mortgagee  for  purpose  of 
sale  under  the  mortgage,  and  $100  of  proceeds  were  paid  into 
court  "to  abide  the  results  of  the  cause  as  to  the  claim  of  said 
G.  H.  Wood."  Judgment  was  entered  that  plaintiff  was  owner 
of  the  property  seized,  to  the  extent  of  the  $84.68,  subject  to 
the  rights  of  the  mortgagee.  On  question  reserved,  the  court, 
being  of  opinion  that  the  mortgagee  had  the  superior  claim, 
entered  judgment  in  his  favor,  and  plaintiff  excepted  and  ap- 
pealed. 
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As  heretofore  stated,  the  present  plaintiff,  the  tax  collector  of 
Elizabeth  City,  has  been  given  all  the  rights  and  remedies  for 
collection  of  taxes  possessed  by  the  sheriffs  under  the  general 
revenue  laws  of  the  State,  and  it  may  be  v^ell  to  note  that  this 
right  of  collecting  taxes  is  a  statutory  right,  and,  as  a  rule, 
the  collecting  officer  is  confined  to  methods  v^hich  the  statute 
specifies.  True,  we  have  held,  in  this  State,  that  where  these 
methods  are  unavailing  or  inadequate,  the  authorities  are 
allowed  to  resort  to  a  civil  action,  a  modification  of  the  more 
general  principle,  applied  and  sustained  in  a  forcible  opinion 
by  the  present  Chief  Justice  in  State  and  Guilford  v.  Georgia 
Co.,  112  IN'.  C,  34,  though  in  that  case  decided  intimation  is 
given  that  as  to  the  executive  officers  and  under  ordinary  con- 
ditions, the  remedies  provided  by  the  statute  must  be  pursued. 
Recurring,  then,  to  the  portions  of  the  statute  more  directly 
relevant,  it  is  provided  by  section  2863  that  taxes  shall  not  be 
a  lien  on  personal  property  except  where  otherwise  provided 
by  law,  but  from  a  levy  thereon.  By  section  2886  all  personal 
property  subject  to  taxation  shall  be  liable  to  be  seized  and  sold 
for  taxes,  etc.,  and  all  transfers  of  personal  property  by  any 
taxpayer,  made  after  his  taxes  are  due,  by  way  of  gift  or  mort- 
gage, or  deed  of  trust,  or  of  assignment  for  creditors,  or  bequest 
by  will,  or  any  other  way  or  for  any  other  purpose  than  a  iona 
jide  sale  for  value  in  the  ordinary  course  of  dealing,  shall  be 
null  and  void  as  to  said  taxes  and  shall  have  no  effect  upon  the 
rights,  powers,  and  duties  of  the  sheriff  to  levy  upon  and  sell 
such  property  for  such  taxes,  provided  such  levy  be  made  within 
sixty  days  after  such  transfer. 

By  chapter  207,  Private  Laws  1911,  section  2863  of  the 
Revisal  is  amended  as  follows:  '^Provided,  that  no  mortgage 
or  deed  of  trust  executed  upon  personal  property  shall  have  the 
effect  of  creating  a  lien  thereon  superior  to  the  lien  acquired  by 
a  subsequent  levy  upon  said  property  for  the  payment  of  the 
State,  county,  and  municipal  taxes  assessed  against  the  same; 
but  the  sheriff  or  other  tax  collector  levying  upon  such  prop- 
erty, for  the  -purpose  of  collecting  the  taxes  due  thereon,  shall 
give  due  notice  to  the  mortgagee  or  trustee  of  such  property 
of  the  amount  of  such  taxes  at  least  ten  days  before  the  sale  of 
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the  same,  and  such  trustee  or  mortgagee  shall  have  the  right 
to  pay  said  taxes  and  the  costs  incident  to  making  said  levy, 
when  the  sheriff  or  tax  collector  shall  release  the  same  to  such 
trustee  or  mortgagee,  and  the  amount  so  paid  hy  said  trustee 
or  mortgagee  shall  constitute  a  part  of  the  debt  secured  in 'said 
mortgage  or  deed  of  trust." 

There  is  no  doubt  as  to  the  power  of  the  General  Assembly 
to  enact  legislation  of  this  character,  certainly  as  to  mortgages 
and  deeds  of  trust,  etc.,  made  subsequent  thereto  (37  Cyc,  p. 
714) ;  and  a  proper  consideration  of  these  and  other  sections 
of  the  Revisal  bearing  on  the  subject  leads  to  the  conclusion 
that,  while  the  Legislature  intended  to  make  the  claim  for 
taxes,  in  the  cases  and  to  the  extent  specified,  a  superior  claim 
on  personal  property,  such  claim,  as  a  rule,  could  only  be  made 
efficient  by  proper  levy  on  same. 

A  different  rule  exists  in  reference  to  real  estate.  By  section 
2864  the  tax  list  is  made  a  lien  on  all  the  real  estate  of  a  tax- 
payer  within  the  county  from  and  after  June  1  in  every  year, 
and,  in  addition  to  the  remedies  by  summary  process,  provides 
in  certain  cases  for  a  foreclosure  of  the  lien  by  action  (Revisal, 
section  2866) ;  but,  as  heretofore  stated,  there  is  no  such  pro- 
vision as  to  personal  property,  and  the  only  remedy  expressly 
given  is  that  by  seizure  and  sale,  and  in  the  absence  of  some 
exceptional  conditions  rendering  such  remedies  inadequate  and 
unavailing,  an  executive  officer,  holding  the  tax  list  and  charged 
with  the  duty  of  collection,  is  confined  to  this.  A  tax  list  here 
is  in  the  nature  of  an  execution,  and,'  until  levy  made,  an  officer 
may  not  resort  to  process  of  claim  and  delivery  in  enforcement 
of  his  claim.  34  Cyc,  p.  1392,  citing  Muchasen  v.  Lane,  82  111., 
117. 

There  were  no  exceptional  circumstances  present  in  this  case 
justifying  a  departure  from  the  ordinary  methods,  the  principal 
defendants  being  in  full  and  undisputed  possession  of  the  prop- 
erty as  owners,  and  we  would  feel  constrained  to  dismiss  the 
action  but  for  the  fact  that  judgment  by  default,  and  without 
exception,  has  been  entered  establishing  plaintiff's  ownership, 
and  the  mortgagee  having  intervened,  the  parties  treating  the 
proceedings  as  a  proper  levy,  have  submitted  the  question  of  the 
superiority  of  their  claims  on  the  facts  heretofore  stated. 
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It  was  chiefly  urged  for  the  mortgagee  that  the  plaintiff  had 
lost  his  rights  as  collecting  officer  because  he  had  accounted  to 
the  corporation  for  the  taxes  claimed,  but  authority  with  us  is 
against  defendant's  position.  Jones  v.  Arrington,  94  N.  C,  541. 
In  that  case  it  was  held  in  effect  that  when. a  sheriff  or  collect- 
ing officer  had  advanced  the  amount  of  taxes  in  settlement  with 
the  county,  this  would  not  constitute  a  payment,  and  that  the 
remedies  provided  by  the  law  for  the  enforcement  of  collections 
would  still  exist.  To  the  extent,  then,  that  the  plaintiff  retained 
the  statutory  powers  conferred  for  this  purpose,  his  claim  must 
be  upheld,  as  we  have  seen  he  had  all  the  rights  and  powers  in 
collecting  corporation  taxes  conferred  by  the  general  law  on 
sheriffs. 

By  chapter  72,  sec.  2869,  "a  sheriff,  and  in  case  of  his  death, 
the  sureties  on  his  tax  bond,  is  allowed  one*  year  and  no  longer 
from  the  day  prescribed  for  his  settlement  and  payment  of 
taxes,  within  which  to  finish  the  collection  of  all  taxes."  As 
to  the  taxes  for  1909,  the  time  allowed  by  this  section  had  ex- 
pired, and  plaintiff,  having  no  further  right  to  enforce  collec- 
tion by  levy  as  to  this,  his  demand  must  fail.  As  to  the  taxes 
due  for  1910,  to  wit,  the  sum  of  $41.94,  the  right  of  collection 
coming  within  the  provisions  of  the  statute,  the  claim  to  that 
extent  must  be  sustained,  and  judgment  will  be  entered  for  that 
amount  and  costs. 

Judgment  modified. 


GEORGE  W.  THOMAS,  Administrator,  v.  BETTIE  BUNCH  et  al. 

(Filed  28  February,  1912.) 

1.  Deeds  and  Conveyances — Construed  as  a  Whole — Formal  Parts — 
Intent. 

In  construing  a  deed  the  courts  attach  little  Importance  to  the 
position  of  Its  different  clauses,  but  look  to  the  whole  instru- 
ment, without  reference  to  formal  divisions,  to  ascertain  and 
effectuate  the  Intention  of  the  parties  as  gathered  from  every 
part  of  the  deed,  if  it  can  be  done  by  any  fair  and  reasonable 
construction. 
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2.  Deeds  and  Conveyances — Reservation  of  Life  Estate — Considera- 

tion of  Support — Defeasance. 

A  deed  to  lands  in  consideration  of  support  by  the  g^^antees  of 
the  grantor  and  his  wife,  with  a  clause  of  defeasance  to  compel 
performance,  in  which  "a  life  estate  is  hereby  reserved  by"  the 
grantors,  conveys  only  a  remainder  to  the  grantees  upon  their 
performance  of  the  consideration. 

3.  Estates  —  Remainderman  —  Widow — Dower — Homestead — Seizin 

of  Husband — Constitutional  Law. 

When  the  life  estate  is  outstanding  at  the  time  of  his  death, 
the  widow  of  the  remainderman  is  not  entitled  to  dower  or 
homestead  in  the  lands,  as  he  was  not  seized  thereof;  and  the 
husband  must  be  the  owner  of  the  homestead  at  the  time  of  his 
death,  leaving  a  widow  but  no  children,  for  the  exemption  of  the 
lands  from  his  debts  inures  to  her  benefit.    Const.,  Art  X,  sec.  5. 

Appeal  from  Justice,  /.,  at  Xovember  Term,  1911,  of  Bertie. 

This  is  a  proceeding  by  the  administrator  of  Charles  B.  Bunch 
to  sell  land  for  assets,  and  the  only  question  presented  by  the 
appeal  is  the  right  of  the  widow  of  the  intestate  to  dower  or  to 
a  homestead  in  the  land  described  in  the  petition. 

A  jury  trial  was  waived  and  the  following  facts  agreed  to : 

"First.  That  on  9  March,  1899,  Asa  Cooper  was  the  owner  in 
fee  simple  and  in  possession  of  the  following  described  tract  of 
land  in  Bertie  County,  'N.  C,  to  wit :  The  Asa  Cooper  tract  of 
land,  which  is  bounded  by  the  lands  of  H.  W.  Bazemore  and 
Mrs.  J.  J.. Cobb,  and  by  the  public  road  leading  from  Republi- 
can Church  to  Windsor,  and  being  the  tract  of  land  Asa  Cooper 
that  day  was  living  on,  and  containing  40  acres,  more  or  less. 

"Second.  That  on  the  said  9  March,  1899,  Asa  Cooper  and 
wife,  S.  A.  Cooper,  conveyed  said  land  to  Charles  B.  Bunch  by 
deed  of  record  in  Book  '94,  page  397,  Bertie  Register  of  Deeds' 
oiBce,  a  copy  of  which  deed  is  annexed  as  part  hereof. 

"Third.  That  immediately  upon  the  execution  of  the  said 
deed  Charles  B.  Bunch  and  wife  moved  upon  said  land  and  took 
charge  thereof,  and  in  all  respects  cared  for  and  supported  the 
said  Asa  Cooper  and  his  wife,  S.  A.  Cooper,  until  the  death  of 
C.  B.  Bunch,  and  then  his  heirs  at  law  continued  to  do  so. 

"Fourth.  That  Asa  Cooper  died  on  21  June,  1906,  and  his 
wife,  S.  A.  Cooper,  died  on  2  January,  1910. 
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"Fifth.  That  Charles  B.  Bunch  died  intestate  and  without 
leaving  any  children,  on  29  December,  1909,  leaving  his  wife, 
Hattie  I.  Bunch,  him  surviving. 

"Sijrth.  That  Hattie  I.  Bunch  does  not  own  any  real  estate 
of  any  kind  and  has  no  homestead  of  her  own. 

"Seventh.  That  Greorge  W.  Thomas  has  been  rggularly  ap- 
pointed and  is  now  the  duly  qualified  administrator  of  all  and 
singular  the  rights  and  credits,  goods  and  chattels  of  the  said 
Charles  B.  Bxmch. 

**Eighth.  That  the  personal  property  of  the  said  Charles  B. 
Bunch  has  been  exhausted  in  the  payment  of  his  debts,  and 
there  is  indebtedness  still  outstanding,  and  for  the  payment  of 
which  it  will  be  necessary  to  sell  the  land  of  the  said  Bunch. 

"Ninth.  That  Hattie  I.  Bunch  claims  to  own  and  demands 
a  homestead  in  the  said  tract  of  land,  and  in  the  surplus  arising 
from  the  sale  of  the  same,  which  is  under  mortgage,  and  she 
consents  that  the  administrator  sell  said  land  for  assets  to  pay 
said  debts,  costs,  and  charges  of  administration,  and  asks  for  a 
homestead  in  the  excess. 

"Tenth.  That  if  the  said  Hattie  I.  Bunch  is  not  entitled  to 
a  homestead  in  said  land,  she  demands  her  dower  therein,  and 
she  consents  to  a  sale  and  to  have  the  value  of  her  dower  calcu- 
lated and  paid  to  her.    Her  age  is  28  yearfl. 

**Eleventh.  That  James  H.  Bunch,  William  Bazemore,  Mattie 
Bazemore,  and  Thomas  H.  Bazemore  are  the  heirs  at  law  of 
Charles  B.  Bunch.'' 

The  deed  referred  to  is  dated  9  March,  1899,  and  the  grantors 
therein  are  Asa  Cooper  and  S.  A.  Cooper.  It  conveys  the  land 
described  in  the  petition  to  Charles  B.  Bunch  and  his  assigns, 
and,  after  the  description  of  the  land,  contains  the  following 
clause: 

"The  terms  and  conditions  of  this  deed  are  as  follows :  That 
the  said  Charles  B.  Bunch  obligate  on  receipt  of  this  deed  exe- 
cuted to  him  by  said  Asa  Cooper  and  wife,  S.  A.  Cooper,  to 
support  and  care  for  them  during  their  natural  lifetime,  and  a 
life  estate  is  hereby  reserved  by  said  Asa  Cooper  and  S.  A. 
Cooper,  his  wife.  Should  the  said  Charles  B.  Bunch,  party  of 
the  second  part,  fail  to  comply  with  the  terms  of  this  deed,  then 
the  same  shall  be  null  and  void." 

158—12     . 
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The  habenchim  follows,  and  then  covenants  of  seizin  and  war- 
ranty. 

His  Honor  held  that  S.  A.  Cooper  was  entitled  to  a  life  estate 
in  said  land  under  said  deed,  and  as  she  was  living  at  the  time 
of  the  death  of  Charles  B.  Bunch,  he  was  not  seized  of  said  land, 
and  his  widow  was  not  entitled  to  dower  or  a  homestead  therein, 
and  she  excepted  and  appealed. 

Winston  &  Matthews  for  defendant,  appellant. 
Pruden  &  Pruden,  S,  Brown  Shepherd,  and  Gillam  &  Daven- 
port for  defendant,  appellee, 

Allen,  J.  The  right  of  the  widow  of  Charles  B.  Bunch,  to 
dower  or  to  a  homestead  depends  on  the  estate  and  interest  in 
her  husband  at  the  time  of  his  death. 

If  there  was  an  outstanding  life  estate,  there  was  no  seizin 
in  him  which  would  entitle  her  to  dower  (Houston  v.  Smith,  88 
K  C,  313;  Bam-es  i\  Raper,  90  X.  C,  190;  Redding  v.  Vofft, 
140  N".  C,  562)  ;  nor  was  he  entitled  to  a  homestead  in  the 
remainder  (Mvrchison  v,  Plyler,  87  N.  C,  79 ;  Stem  v.  Lee,  115 
N.  C,  427)  ;  and  it  is  only  in  the  contingency  that  the  husband 
is  the  owner  of  a  homestead  at  the  time  of  his  death,  leaving  a 
widow  but  no  children,  that  the  exemption  from  debts  inures  to 
her  benefit.    Const.,  Art.  X,  sec.  5. 

The  decision  of  this  appeal  depends,  therefore,  on  the  con- 
struction of  the  deed  from  Asa  Cooper  and  S.  A.  Cooper  to 
Charles  B.  Bunch,  and  if,  by  correct  interpretation,  a  life  estate 
is  reserved  therein  to  S.  A.  Cooper,  the  widow  of  Bunch  would 
not  be  entitled  to  dower  or  a  homestead,  because  S.  A.  Cooper 
was  living  at  the  time  of  the  death  of  Bunch,  and  his  estate 
would  be  in  remainder. 

It  is  true  that  under  the  modem  rule  of  construction,  little 
importance  is  attached  to  the  position  of  the  different  clauses 
in  a  deed,  and  the  courts  look  at  the  whole  instrument,  without 
reference  to  formal  divisions,  in  order  to  ascertain  the  intention 
of  the  parties.  Gudger  v.  White,  141  N.  C,  512 ;  Featherstone 
V.  Merrimon,  148  K  C,  205;  Triplett  v.  Williams,  149  K  C, 
396;  Real  Estate  Co,  v.  Bland,  152  N".  C,  231;  but  rules  of 
construction  can  only  be  resorted  to  when  the  meaning  is  doubt- 
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ful,  and  eacii  and  every  part  of  the  deed  must  be  given  effect, 
if  this  can  be  done  by  any  fair  or  reasonable  construction. 
Davis  V.  Frazier,  150  N.  C,  451. 

Language  of  similar  import  and  almost  identical  with  that  in 
the  deed  before  us  was  considered  in  the  case  of  In  re  Dixon, 
156  N.  C,  26,  and  it  was  there  held  that  the  grantee  took  an 
estate  in  remainder  after  the  death  of  the  husband  and  the  wife. 
In  this  deed  the  language  is,  "and  a  life  estate  is  hereby 
reserved  by  said  Asa  Cooper  and  S.  A.  Cooper,  his  wife,'^  and 
in  the  deed  in  the  Dixon  case,  "I,  the  said  R.  A.  L.  Carr,  reserv- 
ing a  life  interest  for  myself  and  wife,  Sarah  A.  L.  Carr,  in  the 
above  described  land,"  and  it  was  said  in  the  latter  case :  "The 
reservation  in  the  deed  is  valid,  and  said  deed  did  not  become 
effective  till  after  the  death  of  the  grantor  and  his  wife";  and 
again:  "Construing  the  whole  deed  as  written,  there  is  here  a 
reservation  of  the  whole  for  the  life  of  the  grantor  and  his  wife, 
with  remainder  in  fee  to  their  daughter." 

If  there  is  any  difference  in  the  meaning  of  the  clauses  in  the 
two  deeds,  there  is  stronger  reason  for  saying  that  the  deed  in 
this  case  conveys  an  estate  in  remainder  to  the  grantee,  because 
in  the  deed  in  the  Dixon  case  the  husband  alone  was  the  grantor, 
and  a  life  interest  was  reserved,  while  in  this  the  husband  and 
wife  are  the  grantors,  with  the  reservation  of  a  life  estate. 

The  provision  for  support  is  in  consideration  of  the  convey- 
ance of  the  remainder,  and  the  clause  of  forfeiture  was  inserted 
to  compel  performance  of  the  obligation. 

We  conclude  that  a  life  estate  was  reserved  to  Asa  Cooper 
and  S.  A.  Cooper,  and  that  Charles  B.  Bunch  was,  at  the  time 
of  his  death,  the  owner  of  an  estate  in  remainder,  the  said  S.  A. 
Cooper  being  then  alive,  and  that  the  widow  of  said  Bunch  is 
not  entitled  to  dower  or  a  homestead  therein. 

Affirmed. 
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H.  E.  TRIPP  ET  AL.  V.  THE  COMMISSIONERS  OF  PITT 

COUNTY   ET  ALS. 

(Filed  28  February,  1912.) 

1.  Stock  Law — Added  Territory — Boundaries — Interpretation  of 

Statutes. 

Chapter  702,  Laws  of  1911,  prescribes  a  well-defined  line,  all 
west  of  which  is  to  be  added  to  the  stock-law  territory  of  Pitt 
County,  which,  with  the  lines  of  such  territory  theretofore  exist- 
ing by  chapter  386,  Laws  1901,  makes  complete  boundary  lines 
to  the  old  and  new  territory,  and  includes  stock-law  districts  of 
inconsiderable  area  already  established  by  the  Legislature: 
Held,  chapter  702,  Laws  1911,  enlarging  **the  present  stock-law 
territory  of  Pitt  County,"  refers  only  to  the  territory  embraced 
in  chapter  386,  Laws  1901,  entitled  "An  act  to  consolidate  and 
enlarge  the  stock-law  territory  of  Pitt  County." 

2.  Stock    Laws  —  County   Commissioners  —  Appointment   of    Fence 

Commissioners  —  Coliaterai    Attack — Injunction — Interpretation 
of  Statutes — Officer  de  Facto. 

The  action  of  tlie  board  of  county  commissioners  in  appoint- 
ing certain  fence  commissioners  at  a  special  meeting,  witlK>ut 
giving  the  public  notice  required  by  Revisal,  sec.  1317,  cannot  be 
collaterally  attacked,  or  called  in  question  in  proceedings  to  en- 
join them  from  acting  as  such ;  and  the  fence  commissioners  act- 
ing under  the  appointment  are  ofllcers  de  facto. 

3.  Stock    Law — County   Commissioners — Fence    Commissioners — Ir- 

regularity of  Appointment — Quorum — Valid   Acts. 

The  action  of  a  majority  of  the  board  of  fence  commissioners 
is  valid,  and  the  validity  thereof  is  not  affected  by  the  irregu- 
larity of  the  appointment  of  a  minority  number,  when  all  concur. 

4.  Stock  Laws — Uniformity  of  Penalties — Interpretation  of  Statutes. 

The  small  areas  of  stock-law  territory  in  Pitt  County  Included 
in  the  territory  added  by  chapter  702,  Laws  1911,  to  that  de- 
scribed in  chapter  386,  Laws  1901,  have  the  same  penalties  im- 
posed for  the  infraction  of  the  law  as  those  prescribed  by  chapter 
386,  Laws  1901,  being  "the  same  as  those  in  the  Revisal,"  and 
hence  it  is  not  indefinite  or  uncertain  what  penalties  would 
apply. 

5.  Stock    Laws — County    Commissioners — Fence    Commissioners — 

Trespass — Interpretation  of  Statutes. 

The  Fence-law  Commissioners  of  Pitt  County,  proceeding  under 
chapter   702,   Laws   1911,   in  the  added   stock-law  territory,   to 
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grade,  build,  and  widen  the  public  road  along  which  the  new 
boundary  fence  runs,  in  accordance  with  the  provisions  of  chap- 
ter 714,  Laws  1905,  and  chapter  386,  Laws  1901,  are  not  tres- 
passers in  so  doing. 

6.  Stock  Laws — Assessments — ^Vote  of  People — Constitutional   Law. 

Laying  an  assessment  for  building  a  stock-law  fence  in  terri- 
tory where  the  law  is  effective  is  not  taxation  requiring  its 
submission  to  a  vote  of  the  people  of  the  district,  especially  where 
the  money  for  the  purpose  is  in  hand  from  other  lawful  sources ; 
and,  in  this  case,  being  for  the  future  repair  of  the  line  in  com- 
mon with  other  fencing  required,  an  assessment  may  be  laid  un- 
der chapter  386,  Laws  1901. 

7.  Stock  Laws — Building  Fences — interpretation  of  Statutes. 

The  Fence  Commissioners  of  Pitt  County  are  authorized  by 
chapter  386,  Laws  1901,  to  use  convicts  in  building  fences  on 
the  line  of  the  territory  added  by  chapter  702,  Laws  1911. 

8.  Stock    Laws — Building    Fences — Assessments — interpretation    of 

Statutes — Constitutional  Law — Referendum. 

The  courts  will  construe  a  statute  to  ascertain  as  far  as  possi- 
ble the  intention  of  the  Legislature,  and  there  being  nothing  in 
the  Constitution,  Art.  VII,  sec.  7,  which  requires  that  an  assess- 
ment in  stock-law  territory  for  the  purpose  of  fencing  be  referred 
to  a  vote  of  the  people,  it  is  not  required  of  chapter  386,  Laws 
1901,  that  this  should  have  been  provided  for  in  order  to  sustain 
its  validity.    The  Referendum  discussed. 

Appeal  by  both  parties  from  an  order  of  Foushee,  J.,  ren- 
dered 15  February,  1912,  at  chambers ;  from  Pitt. 

W,  T.  Evans  and  Harry  Slcirmer  for  plaintiffs. 

F,  G.  James  <&  Son  and  Albion  Dunn  for  defendants, 

Clark,  C.  J.  The  (Jeneral  Assembly  of  1911  enacted  chapter 
702,  "To  enlarge  the  present  stock-law  territory  of  Pitt  County." 
Section  1  provides  that  "the  following  prescribed  line  shall  con- 
Btitute  a  part  of  the  boundary  line  of  the  stock-law  territory  of 
Pitt  Coimty."  Then  follows  a  well-defined  description  of  the 
only  line  (which  is  about  14  miles  long),  and  it  is  added: 
"All  of  the  territory  west  of  said  boundary  line  not  included 
within  the  stock-law  territory  shall  be  established  and  added  to 
and  consolidated  with  the  present  stock-law  territory  of  said 
county."  The  new  territory  has  only  this  one  boundary,  as  all 
the  other  boundaries  of  that  territory  are  those  which  were  the 
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eastern  boundary  of  the  "stock-law  territory"  created  by  chap- 
ter 386,  Laws  1901,  with  which  it  was  consolidated.  The  old 
line  is  a  crescent  and  the  new  line  is  like  the  chord  of  a  bow, 
the  space  inclosed  thereby  being  the  added  territory. 

Section  2  provides  that  "On  and  after  1  January,  1912,  the 
territory  so  becoming  a  part  of  the  now  existing  stock-law  terri- 
tory of  Pitt  County  shall  be  subject  to  all  the  provisions  of  the 
law  that  now  applies  or  may  hereafter  apply  to  the  stock-law 
territory  of  said  county." 

Prior  to  1901  there  were  several  small  stock-law  inclosures 
in  Pitt  County.  The  Legislature  that  year  passed  chapter  386, 
entitled  "To  consolidate  and  enlarge  the  stock-law  territory  of 
said  county."  The  territory  so  styled  "The  stock-law  territory 
of  Pitt  County"  is  the  only  one  which,  in  the  language  of  chap- 
ter 702,  Laws  1911,  could  be  "enlarged"  by  this  newly  added 
territory,  for  it  is  the  only  stock-law  inclosure  which  the  newly 
added  district  would  touch  and  of  which  the  prescribed  line 
could  become  "a  part  of  its  boundary  line,"  and  the  only  one 
to  which  (in  the  language  of  the  act)  it  could  be  "added  to 
and  consolidated  with  the  present  stock-law  territory  of  said 
county."  Said  "stock-law  territory  of  Pitt  County,"  as  it  is 
styled  in  said  chapter.  Laws  1911,  is  also  the  only  stock-law 
territory  which  would  come  within  the  description  of  chapter 
702,  Laws  1911,  '*mest  of  said  boundary  line." 

■  The  "stock-law  territory"  described  by  that  term  in  Laws 
1901,  ch.  368,  covers  something  over  four  townships  and  liee 
wholly  on  the  south  side  of  Tar  River  and  is  the  only  consider- 
able body  of  stock-law  territory  in  Pitt  County.  It  touches  and 
reaches  halfway  round  the  new  district  added  by  the  act  of 
1911,  which  therefore,  as  already  said,  required  only  one  boun- 
dary, the  14-mile  line  above  referred  to.  The  other  stock-law 
districts  in  Pitt  Coimty  are  inconsiderable  in  area  and  are  not 
contiguous  to  the  new  district  nor  to  each  other.    They  are : 

1.  Part  of  Belvoir  Township  on  the  other  or  north  side  of 
Tar  River,  and  does  not  lie  ''west'*  of  the  new  boundary  line, 
as  required  by  the  act  of  1911. 

2.  A  narrow  strip  about  2  miles  wide  lying  on  the  south  side 
of  the  river  and  running  down  to  the  Beaufort  line  and  east  of 
the  new  boundary. 
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3.  A  small  territory  around  each  of  the  towns  of  Ayden  and^ 
WinterviUe,  but  these  are  within  the  limits  of  the  new  terri- 
tory and  themselves  fall  within  the  terms  of  section  2  of  the 
act  of  1911. 

It  is  thus  plain  that  chapter  702,  Laws  1911,  "To  enlarge  the 
present  stock-law  territory  of  Pitt  County,"  refers  to,  and  can 
only  refer  to,  "the  territory"  embraced  in  chapter  386,  Laws 
1901,  entitled  "To  consolidate  and  enlarge  the  stock-law  terri- 
tory of  Pitt  County." 

This  action  is  brought  by  three  plaintiffs  who  aver  that*  they 
own  land  embraced  within  the  district  to  be  added  to  the  afore- 
said stock-law  territory  by  the  act  of  1911.  They  seek  to  enjoin 
the  commissioners  of  Pitt  County  and  the  fence  commissioners 
from  building  a  fence  along  said  boundary  described  in  the  act 
of  1911.  Owing  to  the  great  curve  in  the  eastern  boundary  of 
the  "stock-law  territory"  embraced  in  the  act  of  1901,  ch.  386, 
it  is  averred  that  the  fence  hitherto  kept  up  on  said  eastern 
boundary  is  some  80  miles  long.  The  county  commissioners  in 
their  affidavit  aver  that  the  new  14-mile  fence  required  by  the 
new  act  relieves  them  from  at  least  50  miles  of  fence — that  is, 
that  the  old  eastern  boundary  was  at  least  64  miles  long.  This 
act  of  1911  was  doubtless  passed  with  some  view  to  that  econ- 
omy. 

The  plaintiffs  ask  the  restraining  order  on  the  following 
grounds: 

1.  That  the  appointment  of  the  fence  commissioners  by  the 
county  commissioners  was  illegal. 

The  facts  are  that  at  the  regular  meeting  on  the  first  Mon- 
day in  January,  1912,  the  county  commissioners  elected  three 
new  fence  commissioners,  two  of  the  old  commissioners  hold- 
ing over,  and  the  board  of  county  commissioners  adjourned 
"snbject  to  the  call  of  the  chairman."  Two  of  the  fence  com- 
missioners failing  to  qualify,  the  county  commissioners  were 
called  in  session  in  an  adjourned  meeting  and  two  others  were 
elected  in  their  places.  The  plaintiffs  contend  that  said  meet- 
ing was  ill^al,  and  therefore  the  board  of  fence  commissioners 
is  an  illegal  body,  because  a  special  session  of  the  county  com- 
missioners could  not  be  held  except  after  public  notice  in  the 
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^manner  required  by  Revisal,  ia»17.  The  object  of  this  provision 
is  to  protect  the  county  against  excessive  per  diem  on  the  part 
of  the  county  commissioners.  These  fence  commissioners  were 
de  facto  officers,  recognized  by  the  electing  body  as  such,  and 
their  title  cannot  ue  called  in  question  in  this  injunctive  pro- 
ceeding and  in  this  collateral  way.  Besides,  three  of  the  com- 
missioners have  an  unquestioned  title,  and  their  action  would 
be  valid.    Conference  v,  Allen,  156  N.  C,  528. 

2.  The  plaintiffs  contend  that  the  act  is  invalid  because  it  is 
indefinite  and  uncertain  what  penalties  would  apply,  because 
there  are  other  inclosures  in  Pitt  County  of  stock-law  districts. 

But,  as  we  have  seen,  the  "stock-law  territory"  to  which  this 
new  territory  is  added  is  that  described  in  chapter  386,  Laws 
1901,  and  the  penalties  therein  prescribed  are  "the  same  as 
those  in  the  Revisal,"  as  indeed  are  also  the  penalties  in  the 
stock-law  district  in  Belvoir  Township  north  of  Tar  River  and 
nearly  so  those  in  the  district  east  of  the  new  boundary.  The 
penalties  in  the  two  little  inclosures  around  Ayden  and  Winter- 
ville  are  slightly  different,  but  they  are  inside  the  territory  newly 
added,  and  therefore  would  come  within  the  terms  of  the  act 
of  1911  which  makes  applicable  the  penalties  in  the  other  stock- 
law  districts,  which,  as  is  above  said,  are  those  of  the  Revisal. 
Besides  all  this,  the  penalties  to  be  imposed  are  not  a  matter 
which  arises  in  this  proceeding,  which  is  to  restrain  the  erection 
of  the  stock-law  fence.  That  matter  would  properly  come  up 
in  any  proceeding  to  impose  a  penalty. 

3.  The  plaintiffs  further  contend  that  the  county  commis- 
sioners have  no  right  to  trespass  on  private  property  to  erect 
the  fence.  ^ 

The  county  commissioners  are  grading  and  building  and 
widening  the  public  road  along  which  the  new  boundary  fence 
runs.  And  they  are  erecting  the  fence  on  the  territory  of  said 
road.  The  road  is  being  graded  by  virtue  of  chapter  714,  Laws 
1905,  which  provides  how  the  right  of  way  shall  be  acquired, 
as  also  does  the  act  of  1901,  ch.  386,  in  regard  to  the  fence. 
Even  if  this  last  did  not  apply,  it  would  be  the  duty  of  the  com- 
missioners to  build  the  fence  under  the  provisions  of  the  general 
law.    Busbee  v.  Commissioners,  93  N".  C,  143. 
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4.  The  plaintiflFs  further  contend  that  the  act  is  unconstitu- 
tional because  the  tax  for  building  the  fence  is  laid  without 
being  submitted  to  a  vote  of  the  people. 

It  has  been  settled  by  repeated  decisions  of  this  Court  (Busbee 
V.  Commissioners,  supra,  and  cases  there  cited),  that  an  assess- 
ment for  the  building  of  a  stock-law  fence  is  not  a  tax  which 
requires  a  referendum  vote  by  the  people.  Besides,  it  is  not  con- 
tradicted that  no  assessment  has  been  made,  or  is  now  necessary, 
to  build  this  14  miles  of  new  fence,  because  there  is  in  hand 
the  sum  of  $4,000  raised  in  the  "stock-law  territory"  created 
by  chapter  386,  Laws  1901,  which  has  been  saved  by  it  becoming 
unnecessary  to  maintain  the  long  line  of  64  miles  of  fence  which 
was  formerly  the  eastern  boundary  of  that  territory  and  which 
baa  now  been  allowed  to  go  down.  Should  it  become  necessary 
in  the  future  to  lay  an  as§essment,  it  would  be  laid  under  the 
act  of  1901,  ch.  386,  for  the  repair  of  this  14-mile  fence  in 
common  with  the  other  fencing  required  for  said  territory,  or 
it  could  be  laid  under  the  general  statute.  Busbee  v,  Comm^is- 
noners,  supra. 

5.  The  last  ground  of  the  plaintiflFs  is  that  the  county  com- 
missioners had  no  right  to  use  the  county  convicts  to  build  said 
fence. 

It  appears  that  the  county  convicts  are  grading  the  county 
road,  and  that  county  commissioners  have  hired  them  out  to  the 
fence  commissioners  to  put  up  this  fence  alongside  the  road,  as 
they  are  fully  authorized  to  do  so  by  virtue  of  chapter  87,  Laws 
1907. 

This  is  the  not  unusual  case  where  those  living  within  terri- 
tory to  which  the  stock  law  is  applied  are  more  or  less  divided 
in  regard  to  the  advisability  of  a  stock  law.  Very  often  the 
General  Assembly  in  passing  such  acts  submit,  as  in  the  general 
act  in  the  Revisal,  the  question  of  the  acceptance  of  the  act  by 
a  referendum  to  the  people.  In  twenty-five  States  there  are 
provisions  which  give  the  people  a  right  to  call  for  a  referen- 
dum or  a  popular  vote  to  decide  whether  any  act  passed  by  the 
I^slature  shall  be  approved  or  not,  at  the  ballot  box.  But  in 
this  State  there  is  as  yet  no  such  provision  in  the  Constitution, 
except  as  to  taxes  in  certain  cases  (Const.,  Art.  VII,  sec.  7), 
nor  by  statute;  and  whether  an  act  of  this  kind  shall  be  sub- 
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mitted  to  the  people,  or  not,  is  as  yet  left  to  the  discretion  of 
the  General  Assembly.  The  courts  have  no  power  to  require 
that  an  act  be  submitted  to  popular  approval  of  the  people  inter- 
ested, by  a  referendum.  The  courts  all  hold  that  assessments 
for  building  stock-law  fences,  paving  streets,  and  the  like,  do 
not  come  within  the  constitutional  provision.  Article  VII,  sec.  7, 
which  requires  a  submission  to  a  referendimi.  Cain  v.  Commis- 
sioTiers,  86  N.  C,  8,  and  cases  citing  it  in  Anno,  Ed.;  Raleigh  v. 
Peace,  110  IN".  C,  32.  The  courts  are  required  to  hold  every  act 
constitutional  unless  as  the  United  States  Supreme  Court  says 
it  is  unconstitutional  "beyond  all  reasonable  doubt."  Ogden  v, 
Saunders,  12  Wheaton,  213.  It  is  the  bounden  duty  of  the 
courts,  also,  not  only  to  hold  an  act  valid,  if  by  any  reasonable 
construction  it  can  be  so  held,  but  they  should  give  to  every 
statute  a  reasonable  construction  ancj  effectuate  as  far  as  possi- 
ble the  intention  of  the  Legislature. 

However  desirable  it  might  be  that  there  should  have  been  a 
referendum  vote  on  this  measure  by  the  people  of  the  territory 
added  by  the  act  to  the  "stock-law  territory  of  Pitt  County," 
the  L^slature  did  not  see  fit  to  so  order,  and  the  Court  has 
no  power  to  change  the  action  of  the  Legislature. 

The  injunction  as, to  the  county  commissioners  was  properly 
dissolved,  as  should  also  have  been  done  in  regard  to  the  fence 
commissioners. 

Modified  and  affirmed. 


J.  A.  NEWTON  ET  AL.  V.  SCHOOL  COMMITTEE  OF  CITY  OF 

CHARLOTTE  et  al. 

(Filed  28  February,  1912.) 

1.  Cities  and  Towns — Schooi  Committees — Discretionary  Powers — 
Aldermen — Supervision. 

The  Board  of  Aldermen  of  Charlotte  have  no  supervisory 
power  of  the  school  committee  of  that  city  hi  selecting  a  site,  etc., 
for  school  purposes.  School  Commissioners  v.  Aldermen^  post, 
191,  cited  and  applied. 
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2.  Cities  and  Towns— School  Committees — Discretionary  Powers — 

Power  of  Courts — Abuse  of  Discretion. 

The  courts  may  not  interfere  with  discretionary  powers  con- 
ferred on  school  committees  in  their  administration  of  school 
affairs,  unless  their  action  is  so  clearly  unreasonable  as  to 
amount  to  an  oppressive  and  manifest  abuse  of  the  discretion 
conferred. 

3.  Same — Evidence. 

In  this  proceeding  Involving  the  right  of  the  school  committee 
of  the  city  of  Charlotte  to  select  and  build  upon  a  certain  site 
selected  for  public  school  purposes,  it  is  held,  upon  the  affi- 
davits tending  to  show  the  site  complained  of  was  properly 
selected,  that  the  court  cannot  inquire  into  the  discretion  of  the 
committee  in  selecting  it,  there  being  no  sufficient  evidence  thAt 
this  discretion  was  unreasonably  or  arbitrarily  exercised. 

Appeal  from  Mecklenburg  by  plaintiffs  from  an  order 
made  by  W.  J.  Adams,  J.,  9  December,  1911. 

ChrJcson  &  Dvls,  E.  R,  Preston,  and  Maxwell  &  Kerans  for 
plainiiff. 
Bwrwell  &  Cansler  and  Tilleit  &  Guthrie  for  defendants. 

Hoke,  J.  This  was  an  action  to  restrain  defendant,  the  Board 
of  School  Commissioners  of  the  City  of  Charlotte,  from  the 
selection  of  a  certain  school  site  for  the  Graded  School  District 
of  Xorth  Charlotte.  There  was  judgment  dissolving  restrain- 
ing order,  and  plaintiffs,  citizens  and  taxpayers  of  the  district, 
excepted  and  appealed,  assigning  for  error,  first,  that  the  power 
of  supervising  the  action  of  defendant  board  and  of  ultimate 
decision  in  the  premises  was  vested  by  law  in  the  board  of  alder- 
men of  the  city ;  second,  that  if  vested  in  defendant  board,  they 
kad  selected  a  site  so  imsuitable  and  in  such  flagrant  disregard 
of  the  rights  and  interests  of  the  patrons  of  the  school  as  to 
render  their  action  illegal  and  void. 

On  appeal  by  the  Board  of  Aldermen  of  the  City  of  Charlotte 
in  a  case  just  decided,  and  for  the  reasons  therein  stated,  the 
first  exception  must  be  resolved  against  the  plaintiff,  and  this 
l^ing  true,  and  on  the  facts  as  they  appear  in  the  present 
record,  we  are  of  opinion  that  like  decision  must  be  made  as 
to  plaintiffs'  second  position. 
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In  numerous  and  repeated  decisions  the  principle  has  been 
announced  and  sustained  that  courts  may  not  interfere  with 
discretionary  powers  conferred  on  these  local  administrative 
boards  for  the  public  welfare  unless  their  action  is  so  clearly 
unreasonable  as  to  amount  to  an  oppressive  and  manifest  abuse 
of  discretion.  Jeffress  v,  Greerwille,  154  N.  C,  499 ;  Board  of 
EdxLcation  v.  Board  of  Commissioners,  150  N.  C,  116;  Rosen- 
thal V,  Goldshoro,  149  N".  C,  128 ;  Ward  v.  Commissioners,  146 
N.  C,  534 ;  Sm^ll  v.  Edenton,  146  N".  C,  527 ;  Tate  v.  Greens- 
boro, 114  ]Sr.  C,  392 ;  Brodnax  v.  Groom,  64  N".  C,  244. 

In  some  of  the  opinions  decided  intimation  is  given  that  in 
sd  far  as  the  courts  are  concerned  the  action  of  these  adminis- 
trative boards  must  stand  unless  so  arbitrary  and  imreasonable 
as  to  indicate  malicious  or  wanton  disregard  of  the  rights  of 
persons  affected.  It  is  undesirable  and  utterly  impracticable 
for  the  courts  to  act  on  any  other  principle.  Speakiug  to  this 
question  in  Ward  v.  Commissioners,  our  present  Chief  Justice 
quotes  with  approval  from  the  opinion  in  Brodnax  v.  Groom, 
supra,  as  follows: 

"In  Brodnax  v.  Groom,  64  N".  C,  244,  Pearson,  C.  J.,  dis- 
cussed this  subject,  and  said :  'The  case  before  us  is  within  the 
power  of  the  county  commissioners.  How  can  this  Court  under- 
take to  control  its  exercise?  Can  we  say  such  a  bridge  does 
not  need  repairs,  or  that  in  building  a  new  bridge  near  the  site 
o£  an  old  bridge  it  should  be  erected,  as  heretofore,  upon  posts, 
so  as  to  be  cheap,  but  warranted  to  last  some  years;  or  that  it 
is  better  policy  to  locate  it  a  mile  or  so  above,  where  the  banks 
are  good  abutments,  and  to  have  stone  pillars,  at  a  heavier  out- 
lay at  the  start,  but  such  as  will  insure  permanence  and  be 
cheaper  in  the  long  run  ?  In  short,'  the  Court  continued,  Hliis 
Court  is  not  capable  of  controlling  the  exercise  of  power  on 
the  part  of  the  General  Assembly  or  of  the  county  authorities, 
and  it  cannot  assume  to  do  so  without  putting  itself  in  antago- 
nism as  well  to  the  Gteneral  Assembly  as  to  the  county  authori- 
ties and  erecting  a  despotism  of  five  men,  which  is  opposed  to 
the  fundamental  principles  of  our  Government  and  the  usages 
of  all  times  past.  For  the  exercise  of  powers  conferred  by  the 
Constitution  the  people  must  rely  upon  the  honesty  of  the  mem- 
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bers  of  the  General  Assembly  and  of  the  persons  elected  to  fill 
places  of  trust  in  the  several  counties.  This  Court  has  no 
power,  and  is  not  capable  if  it  had  the  power,  of  controlling 
the  exercise  of  power  conferred  by  the  Constitution  upon  the 
legislative  department  of  the  Government  or  upon  the  county 
authorities.' " 

Considering  the  evidence  presented  in  the  light  of  these 
authorities,  the  court  below  has  clearly  made  correct  decision 
on  the  rights  of  these  litigants.  While  the  plaintiffs,  acting  no 
doubt  under  full  belief  that  these  rights  and  interests  have  been 
entirely  disregarded,  have  filed  strong  affidavits  tending  to 
show  that  another  place  for  a  school  site  should  be  selected,  and 
in  fact  that  in  the  present  state  and  placing  of  the  population 
there  should  be  two  schools  maintained  in  the  district.  There 
is  satisfactory  evidence  on  part  of  the  defendants  tending  to 
show  that  the  site  determined  on  is  near  the  physical  center 
of  the  school  district ;  that  it  is  a  most  attractive  site,  having 
desirable  elevation  and  affording  ample  space  for  the  buildings 
for  the  school  and  playgrounds  for  the  children. 

Among  other  affidavits  in  support  of  their  position,  defend- 
ants offer  that  of  Alexander  Graham,  Esq.,  the  superintendent 
of  the  city  schools.  The  affiant,  who  has  now  held  this  position 
for  the  past  twenty-three  years  and  whose  administration  has 
be^  again  and  again  approved  by  bis  associates  and  fellow- 
citizens,  makes  oath  as  follows:  "That  he  was  in  attendance, 
in  his  capacity  as  superintendent  of  the  schools,  at  the  several 
meetings  of  the  board  of  school  commissioners,  when  the  loca- 
tion of  the  school  spoken  of  in  the  complaint  was  determined 
by  these  conunissioners,  and  he  verily  believes  that  in  the  selec- 
tion of  this  site  they,  and  each  one  of  them,  were  actuated  solely 
by  their  interest  in  the  promotion  of  the  cause  of  education  in 
the  city  of  Charlotte,  and  the  proper  use  of  the  fund  which 
the  people  have  put  at  the  disposal  of  the  board  for  the  pur- 
pose of  buying  sites  for  buildings  and  erecting  houses  thereon. 
He  further  swears  that  he  is  acquainted  with  the  other  sites 
for  buildings  selected  by  the  board,  and  he  verily  believes  that 
each  one  of  these  sites  is  the  proper  site  for  school  buildings. 
Mid  will  serve  the  community  as  proper  sites  for  schools.     He 
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further  swears  that  he  is  familiar  with  the  other  sites  men- 
tioned in  the  complaint,  and  which  the  plaintiffs  in  this  action 
allege  should  have  been  selected,  instead  of  the  one  offered  by 
the  Pegram-Wadsworth  Land  Company,  and  he  expresses  the 
opinion  that  the  board,  in  rejecting  each  one  of  these  sites,  did 
that  which  was  best  for  the  interests  of  the  public  and  the 
children  of  that  vicinity.  He  further  swears  that  he  believes 
that  the  best  interests  of  the  administration  of  the  fund  of  the 
city  will  be  promoted  by  consolidating,  as  much  as  possible, 
those  few  to  be  well  equipped,  and,  at  the  same  time,  to  be  so 
located  as  to  be  convenient,  as  far  as  they  may  be,  to  the  chil- 
dren of  the  different  portions  of  the  city,  and  that  these  selec- 
tions of  sites,  in  his  opinion,  should  be  made,  and,  as  he  believes, 
have  been  made  thus  far,  by  the  board  with  a  view  to  the  con- 
venience and  interest  not  only  of  the  present  generation,  but  of 
those  who  are  to  come  after,  and  who  wiU  hereafter  attend 
these  schools.  He  further  swears  that  before  the  Pegram- 
Wadsworth  Land  Company  had  made  any  offer  whatever  in 
regard  to  the  site  in  question,  that  he  had  looked  over  this 
school  district  with  a  view  to  determining,  in  his  own  mind, 
what  would  be  the  best  location  for  a  school  building  for  these 
two  wards,  and  that  he  had  selected  the  very  site  that  has  been 
selected  by  the  board,  his  impression  being  that  the  site  must 
be  purchased  and  would  not  be  donated." 

In  view  of  this  and  other  supporting  evidence,  we  think  his 
Honor  might  well  hold,  as  he  did  in  his  judgment,  "That  the 
board  of  school  commissioners  has  fairly  and  properly  exer- 
cised the  discretion  vested  in  the  board  in  respect  to  the  selec- 
tion of  the  site  for  the  school  building  referred  to  in  the  com- 
plaint." And  certainly  there  is  nothing  in  the  record  to  justify 
the  courts  in  undertaking  to  disturb  the  conclusion  they  have 
reached. 

There  is  no  error  and  the  judgment  of  the  Superior  Court  is 

Affirmed. 
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SCHOOL  COMMISSIONERS,  CITY  OF  CHARLOTTE,   v.   BOARD 
OF  ALDERMEN  and  TREASURER,  CITY  OF  CHARLOTTE. 

(Filed  28  February,  1912.) 

1.  Municipalities — Discretionary    Powers — Mandamus — Practice. 

Mandamus  does  not  lie  to  enforce  the  exercise  of  a  discretion- 
ary power  vested  in  tlie  officials  of  a  municipal  corporation  by 
the  Legislature,  in  any  given  or  specified  way. 

2.  Statutes — Interpretation — Language  Employed — Plain  Intent. 

When  the  language  of  a  statute  is  plain  and  free  from  am- 
biguity, expressing  a  single,  definite,  and  sensible  meaning,  that 
meaning  is  conclusively  presumed  to  be  the  meai^ng  which  the 
Legislature  intended,  and  the  statute  must  be  interpreted  ac- 
cordingly. 

3.  Same— Municipalities — Aldermen — School    Board — Discretion. 

A  charter  of  a  city  which  provides  for  the  maintenance  of 
public  schools,  creating  a  board  of  commissioners  with  exclusive 
control,  separate  from  the  board  of  aldermen,  with  ample  power 
to  purchase  sites  and  to  provide  necessary  school  buildings  and 
facilities ;  to  employ  teachers  and  fix  their  salaries,  etc. ;  and,  in 
general,  to  do  anything  that  may  be  necessary  and  proper  to 
open  and  conduct  a  sufficient  number  of  schools  to  meet  the 
needs  of  the  scholastic  population  of  the  city,  etc.,  leaves  nothing 
to  the  discretion  of  the  board  of  aldermen  of  the  city  in  regard 
to  the  selection  of  a  site  for  school  puriwses  by  the  school  com- 
missioners of  the  town;  and  the  board  of  aldermen  are  without 
authority  to  withhold  from  the  school  commissioners  moneys 
received  by  them  from  a  valid  bond  Issue  they  were  authorized 
to  issue  for  school  purposes,  upon  their  assumption  that  a  certain 
site  In  which  the  money  was  to  be  invested  by  the  school  com- 
missioners was  not  one  suitable  for  the  purposes  intended. 

4.  Statutes — Interpretation — General    Intent — Particular    intent. 

When  a  general  intent  is  expressed  in  a  statute,  and  the  act 
also  expresses  a  particular  intent  incompatible  with  the  former, 
the  particular  intent  is  to  be  considered  in  the  nature  of  an  ex- 
ception. 

5.  Same— Municipalities — School    Board — Board    of   Aldermen — Dis- 

cretionary Powers. 

A  general  legislative  power  of  government  and  control  over  a 
city  given  to  the  board  of  aldermen  will  not  be  so  construed  as 
to  defeat  the  clearly  expressed  Intention  of  another  part  of  the 
act  giving  to  a  board  of  school  trustees  the  exclusive  control  of 
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schools  of  the  city,  with  the  power  to  select  sites  for  schools 
therein,  etc.,  so  as  to  permit  the  board  of  aldermen  a  discretion- 
ary power  to  withhold  moneys  obtained  for  school  purposes,  or 
to  determine  whether  a  site  selected  by  the  school  trustees  was 
a  suitable  one. 

6.  Statutes — interpretation — Powers  Conferred — Abuse  of  Powers. 
Conditions  relevant  as  tending  to  show  such  a  manifest  abuse 
of  discretion  on  the  part  of  a  board  of  school  commissioners  in 
the  exercise  of  a  legislative  power  to  control  the  schools  of  a 
city,  and  to  select  sites  and  build  schoolhouses  thereon,  as 
would  render  their  action  illegal,  would  involve  the  abuse  of 
admitted  powers  and  in  no  way  affect  the  existence  of  the  powers 
themselves. 

Appeal  from  Lyon,  J.,  at  January  Term,  1912,  of  MfiCXLEN- 

BUBG. 

Civil  action,  instituted  by  School  Commissioners  of  the  City 
of  Charlotte  to  compel  the  board  of  aldermen  and  treasurer  of 
said  city  to  turn  over  to  treasurer  of  the  school  board  the  pro- 
ceeds arising  from  the  sale  of  certain  school  bonds  issued  by 
the  city  of  Charlotte  under  and  by  virtue  of  chapter  317,  Pri- 
vate Laws  1911.  On  the  hearing,  judgment  was  rendered  in 
manner  and  form  as  follows: 

This  cause  coming  on  to  be  heard  pursuant  to  the  summons 
issued  therein,  and  the  court  having  heard  and  considered  the 
pleadings  in  the  cause  and  argument  of  counsel:  Now,  there- 
fore, upon  motion  of  Burwell  &  Cansler  and  Tillett  &  Quthrie, 
attorneys  for  the  plaintiff,  it  is  adjudged  that  the  plaintiff  is 
entitled  to  have  the  proceeds  of  the  school  bonds  referred  to  in 
the  pleadings  paid  over  to  its  treasurer  as  soon  as  the  said 
treasurer  shall  give  bond  in  proper  form  and  in  the  amount 
required  by  the  statute;  and  the  said  defendants  and  each  of 
them  are  hereby  commanded  to  turn  over  and  deliver  to  the 
treasurer  of  the  plaintiff  all  of  the  proceeds  of  the  said  school 
bonds  now  under  their  custody  and  control  as  soon  as  the  treas- 
urer of  the  plaintiff  shall  give  a  bond  approved  by  the  plaintiff. 
It  is  further  adjudged  that  the  plaintiff  recover  the  costs  of 
this  action,  to  be  taxed  by  the  clerk  of  this  court.  Heard,  con- 
sidered, and  decided  upon  this  24th  day  of  January,  1912. 

C.  C.  Lyon, 
Judge  Presiding, 
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Defendants  having  duly  excepted,  appealed  to  Supreme 
Court. 

Burwell  &  Cansler  and  Tillett  &  Guthrie  for  plaintijfs. 
Chase  Brenizer  for  defendant. 

RoKE,  J.  Chapter  317,  Private  Laws  1911,  conferred  upon 
the  Board  of  Aldermen  of  the  City  of  Charlotte  the  power,  on 
approval  of  the  popular  vote,  to  issue  bonds  for  various  pur- 
poses, not  to  exceed,  in  the  aggregate,  the  sum  of  $1,066,000, 
and  specified  that  a  portion  of  these  bonds,  not  to  exceed  in 
amount  the  sum  of  $100,000,  should  be  known  as  "school  bonds" 
and  to  be  used  for  the  purpose  of  purchasing  lands  for  schools 
and  of  building  schoolhouses  for  the  graded  schools  of  the  city. 
The  act  also  providing  "that  moneys  arising  from  the  sale  of 
the  bonds"  should  be  used  for  no  other  purpose  than  that  for 
which  they  were  authorized  to  be  issued.  In  taking  the  sense 
of  the  qualified  voters,  the  different  purposes  were  to  be  sub- 
mitted as  separate  propositions  and  the  votes  taken  in  five  dif- 
ferent ballot  boxes;  and,  in  reference  to  the  effect  of  the  elec- 
tion, the  act  in  question  further  provides:  "If  a  majority  of 
such  qualified  voters  shall  vote  'Issue'  on  any  one  or  more  of 
the  five  propositions  submitted  for  issuing  bonds  for  the  pur- 
poses aforesaid,  then  it  shall  be  deemed  and  held  that  the  propo- 
sition receiving  a  majority  of  such  votes  is  favored  and  approved 
by  a  majority  of  the  qualified  voters  of  the  city  of  Charlotte, 
and  the  board  of  aldermen  shall  cause  bonds  to  be  prepared  and 
issued  for  the  purposes  so  approved  of  by  a  majority  of  qualified 
voters  of  the  city,  and  levy  a  tax  in  accordance  with  the  pro- 
visions of  this  act."  The  measure  having  been  approved  by 
the  popular  vote,  the  bonds  in  question  were  issued  and  sold 
and  the  proceeds  are  now  held  by  defendants,  subject  to  the 
provisions  of  the  law  and  the  judgment  of  the  court  on  the 
questions  presented.  It  further  appears  that  the  plaintiffs,  the 
School  Board  of  the  City  of  Charlotte,  having  made  selection 
of  certain  sites  for  school  purposes,  have  made  demand  on  de- 
fendants that  the  fund  in  question  be  turned  over  to  their 
treasurer,  and  defendants,  the  board  of  aldermen,  professing  a 
willingness  to  turn  over  $80,000  of  said  fund,  the  amount 
apportioned  for  four  of  the  school  sites,  has  refused  to  turn 
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over  the  remaining  $20,000,  the  amount  apportioned  for  the 
.public  schools  of  Xorth  Charlotte,  contending  that  the  site 
selected  for  school  purposes  in  that  section  of  the  city  is  not  a 
suitable  or  proper  one  and  that,  under  the  charter  of  the  city 
of  Charlotte,  and  other  acts  relevant  to  the  inquiry,  and  by 
reason  of  the  powers  conferred  in  said  acts  on  the  board  of 
aldermen  of  the  city,  that  said  body  must  of  necessity  have  a 
discretionary  supervision  of  these  matters  and  the  ultimate 
power  of  determining  whether  the  moneys  in  question  shall  or 
shall  not  be  expended  in  the  purchase  of  the  site  selected.  If 
defendants  are  correct  in  their  position,  that  they  are  possessed 
of  discretionary  power  in  the  premises,  the  present  action  must 
fail,  for  it  is  familiar  doctrine  that  mandamus  does  not  lie  to 
enforce  the  exercise  of  discretionary  power  in  any  given  or 
specified  way.  Board  of  Edivcation  v.  Board  of  Commissioners, 
150  W.  C,  116;  Barnes  i\  Commissioners,  135  N.  C,  27;  Etv- 
bank  v.  Turner,  134  N".  C,  77.  Coming,  then,  to  this  the  prin- 
cipal question  presented,  the  revised  charter  of  the  city  of  Char- 
lotte, enacted  by  the  Greneral  Assembly  in  1907,  in  reference  to 
the  public  school  system  of  the  city  and  on  matters  more  directly 
relevant  to  the  inquiry,  makes  provision  as  follows : 

"Sec.  193.  That  there  shall  be  maintained  in  the  city  of  Char- 
lotte a  system  of  public  schools  to  be  kept  open  not  less  than 
nine  months  in  each  year,  without  charge,  for  the  education  of 
the  children  of  the  said  city  within  the  ages  of  six  and  twenty- 
one  years.  • 

"Sec.  194.  That  said  system  of  public  schools  shall  be  under 
the  control  of  a  board  of  school  commissioners,  composed  of 
seventeen  members,  who  shall  be  elected  biennially  at  the  gen- 
eral election  held  for  mayor  and  other  city  officers,  and  shall 
hold  office  for  two  years,  and  until  their  successors  are  duly 
elected  and  qualified,  and  shall  serve  without  compensation. 
Any  vacancy  in  said  board  of  school  commissioners  shall  be 
filled  by  an  election  held  by  said  board,  and  the  person  so 
elected  shall  hold  ofljce  for  the  unexpired  term. 

"Sec.  195.  Said  board  of  school  commissioners  shall  be  a 
body  corporate  and  politic  under  the  name  of  'The  School  Com- 
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misfiioners  of  the  City  of  Charlotte/  with  all  rights  and  powers 
of  the  school  committees  of  the  respective  townships,  in  addi- 
tion to  the  powers  in  this  act  granted. 

"Sec.  196.  That  the  Mayor  of  the  City  of  Charlotte  shall  be 
ex  officio  chairman  of  said  board  of  school  commissioners,  and 
shall  be  entitled  to  vote  in  any  of  the  meetings  of  said  board 
only  in  the  case  of  a  tie;  and  in  all  meetings  of  said  board  a 
majority  of  the  membership  thereof  shall  constitute  a  quonim 
for  the  transaction  of  business. 

"Sec.  197.  That  said  board  of  school  commissioners  shall 
have  exclusive  control  of  the  public  schools  of  the  city  of  Char- 
lotte, and  shall  have  full  and  ample  powers  to  purchase  sites, 
to  provide  necessary  school  buildings  and  facilities,  to  appoint 
examiners,  employ  teachers  and  fix  their  salaries,  prescribe 
courses  of  study,  and  in  general  to  do  everything  that  may  be 
necessary  and  proper  to  open  and  conduct  a  sufficient  number 
of  schools  to  meet  the  needs  of  the  scholastic  population  of  the 
citv  of  Charlotte.  And  it  shall  be  lawful  for  said  board  of 
school  commissioners,  in  their  discretion,  to  receive  into  the 
public  schools  of  the  city  of  Charlotte  upon  such  terms  as  they 
may  think  reasonable  any  children  of  school  age  residing  be- 
yond the  limits  of  said  city.'' 

"Sec.  201.  The  said  board  of  school  commissioners  shall 
appoint  a  treasurer,  and  prescribe  his  duties  and  compensation. 
He  shall  give  bond  for  the  faithful  performance  of  his  duties 
in  such  sum  as  the  said  board  may  prescribe,  which  bond  shall 
not  be  less  than  double  the  amount  which  may  reasonably  come 
into  his  hands  at  any  one  time,  and  with  sufficient  security, 
to  be  approved  by  said  board. 

"Sec.  202.  It  shall  be  the  duty  of  the  Board  of  Aldermen  of 
the  City  of  Charlotte  to  provide  for  the  payment  to  said  treas- 
nrer  of  all  moneys  collected  under  this  act ;  and  it  shall  be  the 
duty  of  the  Treasurer  of  Mecklenburg  County  to  pay  to  the 
treasurer  of  said  board  of  school  commissioners,  to  be  used  in 
carrying  out  the  objects  of  this  act,  all  school  moneys  in  his 
hands,  from  time  to  time,  to  which  the  city  of  Charlotte  shall 
fairly  be  entitled." 

"Sec.  204.  That  the  board  of  aldermen  shall  provide  for  all 
expenses  arising   from   permanent   repairs   and  improvements 
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made  from  time  to  time  by  said  board  of  school  commissioners 
upon  any  of  the  buildings  and  premises  in  use  for  school  pur- 
poses within  the  city  of  Charlotte." 

"Sec.  206.  That  the  Board  of  Aldermen  of  the  City  of  Char- 
lotte shall  levy  an  annual  tax  for  the  support  and  maintenance 
of  said  system  of  public  schools  in  the  city  of  Charlotte,  which 
annual  tax  shall  not  exceed  20  cents  on  the  $100  valuation  of 
property  and  60  cents  on  the  poll." 

Considering  these  sections,  it  is  the  well-recognized  principle 
that  the  object  of  all  interpretation  is  to  ascertain  the  meaning 
of  the  Legislature  as  contained  in  the  statute,  and  to  this  end 
resort  must  primarily  be  had  to  the  language  of  the  act  itself. 
Where  the  statute  is  free  from  ambiguity,  explicit  in  terms  and 
plain  of  meaning,  it  is  the  duty  of  the  courts  to  give  effect  to 
law  as  it  is  written,  and  they  may  not  resort  to  other  means  of 
interpretation.  The  position,  as  applied  to  the  present  case,  is 
very  well  stated  in  Black  on  Interpretation  of  Laws,  as  follows : 
"The  object  of  all  interpretation  and  construction  of  statutes 
is  to  ascertain  the  meaning  and  intention  of  the  Legislature,  to 
the  end  that  the  same  may  be  enforced."  This  meaning  and 
intention  must  be  sought  first  of  all  in  the  language  of  the 
statute  itself.  For  it  must  be  presumed  that  the  means  em- 
ployed by  the  Legislature  to  express  its  will  are  adequate  to  the 
purpose  and  do  express  that  will  correctly.  If  the  language  of 
the  statute  is  plain  and  free  from  ambiguity,  and  expresses  a 
single,  definite,  and  sensible  meaning,  that  meaning  is  conclu- 
sively presumed  to  be  the  meaning  which  the  Legislature  in- 
tended to  convey.  In  other  words,  the  statute  must  be  inter- 
preted literally.  Even  though  the  Court  should  be  convinced 
that  some  other  meaning  was  intended  by  the  lawmaking  power, 
and  even  though  the  literal  interpretation  should  defeat  the 
very  purposes  of  the  enactment,  still  the  explicit  declaration  of 
the  Legislature  is  the  law,  and  the  courts  must  not  depart  from 
it ;  and  numerous  decisions,  here  and  elsewhere,  are  in  approval 
of  the  principle  as  stated.  Kearney  v.  Vann,  154  N.  C,  311; 
In  re  Applicdhts  for  License,  143  N".  C,  1;  Commissioners  v. 
Packing  Co,,  135  N".  C,  70;  11  Ency.,  U.  S.  Supreme  Court 
Rep.,  110;  Sedgwick  Statutory  Constructions,  p.  231. 
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In  Kearney's  case,  supra,  it  was  held:  "In  interpreting  a 
statute  the  intent  is  to  be  first  sought  in  the  meaning  of  the 
words  used,  and  when  they  are  free  from  ambiguity  and  doubt, 
and  express  plainly,  clearly,  and  distinctly  the  sense  of  the 
framers  of  the  instruments,  no  other  means  of  interpretation 
should  be  resorted  to";  and  in  the  citation  to  Sedgwick,  the 
author  quotes,  with  approval,  from  Fisher  v,  Bagort,  2  Cranch., 
399,  as  follows:  "When  a  law  is  plain  and  unambiguous, 
whether  it  be  expressed  in  general  or  limited  terms,  the  Legis- 
lature should  be  intended  to  mean  what  they  have  plainly  ex- 
pressed, and  consequently  no  room  is  left  for  construction." 

This  charter  of  the  city  of  Charlotte,  and  its  framers,  recog- 
nizing the  prime  importance  of  aflFording  education  to  its  peo- 
ple, have  provided  that  these  schools  shall  be  kept  open  nine 
months  in  each  year  without  charge  for  the  children  of  the 
city,  etc.  For  the  control  and  management  of  the  school  sys- 
tem, a  board  of  commissioners  is  established,  to  be  elected  by 
the  people  of  the  city.  The  mayor,  while  chairman  ex  officio, 
is  not  allowed  to  vote  except  in  case  of  a  tie.  The  aldermen 
are  required  to  provide  by  taxation  for  the  support  of  the 
schools  and  for  all  expenses  arising  from  permanent  repairs 
and  improvements  made  from  time  to  time  by  said  board  of 
commissioners;  and  as  bearing  more  directly  on  the  question, 
section  197  of  the  charter  enacts:  "That  said  board  of  school 
commissioners  shall  have  exclusive  control  of  the  public  schools 
of  the  city  of  Charlotte,  and  shall  have  full  and  ample  power 
to  purchase  sites,  to  provide  necessary  school  buildings  and 
facilities,  to  appoint  examiners,  employ  teachers  and  fix  their 
salaries,  prescribe  courses  of  study,  and  in  general  to  do  any- 
thing that  may  be  necessary  and  proper  to  open  and  conduct  a 
sufficient  number  of  schools  to  meet  the  needs  of  the  scholastic 
population  of  the  city  of  Charlotte." 

The  Legislature  could  not  have  selected  language  more  ex- 
plicit. There  is  no  ambiguity  nor  room  for  construction,  and, 
applying  the  principle,  we  are  constrained  to  hold  that  in  giving 
the  board  of  school  commissioners  "exclusive  control  of  the 
pubUc  schools  of  the  city"  and  conferring  upon  them  "full  and 
tmple  power"  to  purchase  sites,  etc.,  and  "do  everything  that 
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is  necessary  and  proper  to  open  and  conduct"  these  schools,  the 
Legislature  intended  what  this  language  means,  and  that  the 
board  of  aldermen  are  without  discretion  in  the  matter.  This, 
in  our  opinion,  being  the  clear  import  of  the  words  used  in  the 
statute,  the  position  is  not  affected  because  in  other  portions  of 
the  charter  general  powers  are  given  to  the  board  of  aldermen, 
looking  to  the  control  and  well-ordering  of  the  city  and  its 
government,  more  particularly  section  48,  which  provides  that 
said  board  shall  have  control  of  the  "finances  and  of  the  prop- 
erty, real  and  personal,  belonging  to  the  city,"  and  confers  upon 
said  board  power  to  provide  for  city's  obligations  for  lighting 
streets  and  constructing  sewers,"  etc.  There  is  no  necessary 
conflict  of  powers  presented  in, the  record,  and,  if  there  were, 
the  ordinary  and  accepted  rule  of  interpretation  is  that  when 
a  "general  intent  is  expressed  in  a  statute  and  the  act  also 
expresses  a  particular  intent  incompatible  with  the  former,  the 
particular  intent  is  to  be  considered  in  the  nature  of  an  excep- 
tion. 1  Lewis  Sutherland  on  Statutory  Construction  (2  Ed), 
sec.  268;  Rodgers  v.  U,  S.,  185  United  States,  83;  Stockett, 
Admr,,  v.  Bird,  18  Md.,  484;  Dahuke  v,  Reoper,  168  111.,  102. 
Doubtless,  as  suggested  by  defendants,  if  the  board  of  school 
commissioners  should  select  a  site  so  remote  or  enter  on  schemes 
so  extravagant  that  to  carry  them  out  would  threaten  bank- 
ruptcy or  serious  embarrassment  to  the  city  in  its  financial  and 
business  life,  these  conditions  would  be  relevant  as  tending  to 
show  such  manifest  abuse  of  discretion  on  the  part  of  the  com- 
missioners as  would  render  their  action  illegal;  but  these  con- 
siderations would  involve  the  abuse  of  admitted  powers  and  in 
no  way  affect  the  existence  of  the  powers  themselves,  this  being 
the  question  presented  here. 

In  view  of  the  fact  admitted,  that  these  funds  have  been 
devoted  exclusively  to  school  purposes,  and  of  the  comprehen- 
sive and  definite  power  expressly  conferred  by  the  law  upon 
plaintiff  board,  we  are  of  opinion,  as  stated,  that  the  board  of 
aldermen  are  without  discretion  in  the  matter,  and  the  judg- 
ment of  the  Superior  Court  directing  payment  to  plaintiff 
should  be  affirmed.    Battle  v.  Rocky  Mount,  156  N".  C,  329. 

Affirmed. 
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A.  L.  JOYNER  AHiD  Husband,  ANDREW  JOYNER,  v.  S.  M.  CRISP. 

(Filed  6  March,  1912.) 

1.  Equity^— Contracts  to   Convey — Entirety — Vendor   and    Vendee — 

Part  Performance^Damages. 

When  upon  the  face  of  a  contract  to  convey  lands  it  appears 
that  it  is  to  be  performed  in  Its  entirety,  it  Is  unenfordble  as  to 
a  part,  and  hence  the  rule  doeg  not  apply  that  where  a  vendor 
has  not  substantially  the  whole  Interest  he  has  contracted  to  sell, 
the  purchaser  can  insist  on  having  all  that  the  vendor  can  con- 
vey, with  compensation  for  the  difference. 

2.  Same — Title — Subject  to   Decree — Breach— ^Notice  of  Defect — 

Damages. 

A  contract  or  option  made  by  the  life  tenant  to  convey  the  fee 
in  lands  of  which  the  remainder  is  in  her  children,  made  sub- 
ject to  a  decree  to  be  obtained  in  court  confirming  the  fee  in  her 
and  ordering  the  conveyance  thereof  to  be  made  to  the  vendee, 
is  unenforcible,  and  as  the  vendee  has  entered  into  the  contract 
with  notice  of  the  defect  .in  the  vendor's  title,  he  cannot  recover 
any  damages  he  may  have  sustained  by  reason  of  the  breach. 

Appeal  from  Whedbee,  /.,  at  November  Term,  1911,  of  Pitt. 

The  action  was  brought  by  the  plaintiffs  to  have  set  aside 
and  canceled  upon  the  ground  of  fraud  a  certain  paper-writing, 
or  contract,  in  reference  to  the  selling  of  land  entered  into  on 
15  September,  1910,  between  Alice  Lee  Joyner  and  her  hus- 
band, Andrew  Joyner,  and  S.  M.  Crisp. 

The  defendant,  among  other  things  in  his  answer,  set  up  a 
counterclaim  in  the  nature  of  a  cross-action,  and  asked  for  a 
decree  compelling  the  specific  performance  of  the  said  contract 
upon  the  part  of  the  plaintiffs.  The  foUotving  deed  or  paper- 
writing  is  the  one  referred  to  in  the  cross-action : 

This  indenture,  made  this  the  15th  day  of  September,  1910, 
ty  and  between  Alice  Lee  Joyner  and  husband,  Andrew  Joyner, 
of  the  county  of  Guilford  and  State  of  Worth  Carolina,  parties 
of  the  first  part,  and  S.  M.  Crisp,  of  the  county  of  Pitt  and 
State  of  Xorth  Carolina,  party  of  the  second  part : 
•    Titneseeth,  That  the  said  parties  of  the  first  part,  for  and 

• 

in  consideration  of  the  sum  of  two  hundred  dollars  ($200)  to 
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them  paid  by  the  party  of  the  second  part,  the  receipt  of  which 
is  hereby  acknowledged,  hereby  agree  to  sell  and  convey  by 
good  and  sufficient  deed  in  fee  simple  to  the  party  of  the  second 
part,  at  his  option,  the  following  described  land,  to  wit : 

Situate  and  being  in  the  county  of  Pitt,  in  Falkland  Town- 
ship, known  as  the  John  Peebles  farm,  and  bounded  as  follows : 
on  the  north  by  Tar  River,  on  the  east  by  the  lands  known  as 
the  Heame  lands,  now  owned  by  O.  L.  Joyner  and  Mrs.  Cor- 
bett,  continuing  east  and  southeast  along  the  line  of  the  John 
Randolph  lands;  thence  west,  adjoining  the  lands  of  Walter 
Corbett,  until  the  line  of  what  is  known  as  the  old  William 
Peebles  eastern  boundary  is  reached;  thence  north  along  this 
line  and  that  part  of  the  William  Peebles'  line  known  as  the 
Windom  land;  thence  along  this  line  north  to  its  northwestern 
comer;  thence  west  along  the  Windom  line  to  a  small  branch 
at  the  western  comer  of  the  Windom  line;  thence  to  the  line 
of  the  R.  R.  Cotten  land ;  from  thence  north  along  said  Cotten's 
line,  known  as  the  Southwood  farm,  to  the  main  road  leading 
from  Falkland  to  Greenville;  thence  across  said  road  north 
along  said  Cotton's  line  to  Tar  River ;  containing  by  estimation 
seven  hundred  and  twenty  (720)  acres. 

This  option  is  to  remain  in  force  for  ninety  days  or  until 
such  time  as  the  parties  of  the  first  part  can  obtain  by  special 
proceedings  in  the  Superior  Court  of  Pitt  County  a  judicial 
decree  confirming  to  the  party  of  the  second  part  a  fee-simple 
title.  Should  the  said  party  of  the  second  part  fail  to  avail 
himself  of  said  option,  upon  the  securing  of  this  judicial  decree 
at  or  near  the  time  specified,  then  this  agreement  shall  be  void ; 
but  in  case  the  said  party  of  the  second  part  shall  tender  to 
the  parties  of  the  first  part,  or  to  the  trustee  appointed  by  the 
court  in  the  judicial  decree  heretofore  mentioned,  the  sum  of 
eight  hundred  dollars  ($800)  in  cash  and  eight  notes  of  two 
thousand  dollars  ($2,000)  each,  with  interest,  payable  annually, 
on  each  note,  at  6  per  cent,  the  said  notes,  with  interest  each 
year  on  the  unmatured  notes  to  be  due  and  payable  as  follows, 
respectively:  January  first  of  the  years  1912,  1913,  1914,  1915, 
1916,  1917,  1918,  and  1919,  said  notes  to  be  secured  by  a  proper 
and  sufficient  lien  upon  the  said  land  for  the  purchase  money. 
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as  the  law  provides,  or  as  may  be  agreed  upon  by  the  parties 
hereto,  or  provided  in  the  judicial  decree  above  referred  to. 

Upon  the  performance  of  the  above  stipulations  by  the  party 
of  the  second  part,  the  parties  of  the  first  part  will  agree  to 
execute  in  their  own  proper  persons  and  by  the  decree  of  the 
Superior  Court  a  deed  in  fee  simple  to  the  said  tract  of  land 
as  described  above,  together  with  all  the  appurtenances  there- 
unto belonging. 

The  said  parties  of  the  first  part  covenant  with  the  said  party 
of  the  second  part  that  the  said  lands  are  free  from  all  encum- 
brances, except  sucb  as  will  be  removed  by  the  judicial  decree 
above  referred  to,  and  that  they,  in  addition  to  said  judicial 
decree,  will  provide  to  warrant  and  defend  the  title  to  the  same 
against  the  claims  of  all  persons-  whatsoever. 

In  testimony  whereof,  the  parties  of  the  first  part  have  here- 
unto set  their  hands  and  seals,  the  day  and  year  first  above 
written.  Alice  Lee  Joyner    (seal). 

Andrew  Joyner     .  (seal). 

Faed  1  April,  1911. 

A.  T.  Moore,  Deputy  C.  S.  C. 

His  Honor  gave  judgment  upon  the  pleadings  in  favor  of  the 
plaintiffs,  and  dismissed  the  cross-action.  On  this  judgment 
the  defendant  appealed. 

Jarvis  &  Blow,  S,  J.  Everett,  Albion  Dunn  for  plamtiff. 
Moore  &  Long  and  F.  G,  James  &  Son  for  defendant. 

Brown,  J.  In  the  view  we  take  of  this  case,  it  is  unnecessary 
to  consider  the  first  exception  of  the  defendant,  in  respect  to 
the  refusal  of  the  court  to  make  one  O.  L.  Joyner  and  others 
parties  to  the  action.  If  the  contract  is  one  which  a  court  of 
equity  will  not  require  to  be  specifically  performed,  then  a 
defect  of  parties  is  of  no  material  matter. 

His  Honor  ruled  that  the  contract  is  one  upon  its  face  with 
which  the  plaintiffs  cannot  comply,  and,  therefore,  a  court  of 
equity  will  not  attempt  to  enforce  it,  and  consequently  in  respect 
to  a  decree  compelling  partial  performance,  as  asked  by  the 
defendant,  his  Honor  was  of  opinion  that  the  contract  was  in- 
tended as  an  entirety,  and  must  stand  or  fall  as  such,  and  that 
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the  court  will  not  under  the  circumstances  compel  partial  per- 
formance of  the  contract  and  require  abatement  of  the  price. 

The  facts  are,  as  appears  by  the  pleadings,  that  the  property 
in  question,  known  as  the  Peebles  place,  belonged  to  the  fenie 
plaintiflF  for  her  life,  and  after  her  death  to  her  children,  some 
of  whom  are  minors. 

At  the  time  the  contract  referred  to  was  entered  into  between 
the  plaintiffs  and  the  defendant,  the  defendant  admits  he  knew 
the  status  of  the  title,  and  there  is  nothing  in  the  pleadings 
themselves  which  indicates,  or  even  alleges,  that  any  imposition 
was  practiced  upon  the  defendant,  or  that  he  entered  into  this 
contract  except  with  his  eyes  open. 

The  contract  upon  its  face  indicates  plainly  that  it  does  not 
lie  within  the  power  of  the  plaintiffs  of  their  own  will  to  com- 
ply with  it.  It  appears  upon  its  face  that  the  plaintiffs  own 
practically  nothing  but  a  life  estate,  and  that  the  only  method 
to  carry  out  the  contract  was  by  appealing  to  the  judicial 
tribunal  to  decree  a  sale  of  the  infants'  estate. 

The  following  excerpts  from  the  contract  is  plainly  indicative 
that  resort  to  a  judicial  tribunal  was  absolutely  essential  to  its 
performance,  viz. :  "This  option  is  to  remain  in  force  for  ninety 
days,  or  until  such  time  as  the  parties  of  the  first  part  can 
obtain  by  special  proceedings  in  the  Superior  Court  of  Pitt 
County  a  judicial  decree  confirming  to  the  party  of  the  second 
part  a  fee-simple  title."  Again,  "Upon  the  performance  of  the 
above  stipulations  by  the  party  of  the  second  part,  the  parties 
of  the  first  part  will  agree  to  execute  in  their  own  proper  per- 
sons and  by  the  decree  of  the  Superior  Court  a  deed  in  fee 
simple,"  etc. 

The  plaintiffs  in  this  case  had  no  power  to  enter  into  a  con- 
tract to  sell  their  children's  land,  and  a  mere  promise  to  resort 
to  a  court  for  the  purpose  of  decreeing  a  sale  of  it  cannot  possi- 
bly be  enforced,  for  it  is  beyond  the  power  of  the  plaintiffs  to 
predicate  what  the  judgment  of  the  court  may  be. 

Upon  this  principle  it  is  held  that  a  party  cannot  recover 
upon  a  contract  wherein  a  guardian,  who  owned  certain  interest 
in  land  of  which  his  ward  was  part  owner,  agreed  to  institute 
and  to  carry  through  court  proceedings  necessary  to  the  con- 
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summation  of  a  sale  or  exchange  of  such  property.  Zander  v. 
Feely,  47  111.  App.,  660;  LeRoy  v.  Jacohsky,  136  N.  C,  444. 

There  have  been  cases  where  guardians  have  entered  into 
such  contracts,  and  upon  failure  to  perform  them  have  been 
held  liable  in  damages  personally.  Mason  v,  Wadtt,  4  Scam., 
127,  and  Mason  v.  Caldwell,  5  Gilman,  196.  But  we  £nd  no 
instance  where  such  contract  has  been  specifically  performed 
by  decree  of  court,  tinless  it  was  to  the  ward's  interest. 

In  regard  to  the  contention  that  the  defendant  is  entitled  to 
the  partial  performance  and  conveyance  of  the  life  estate,  and 
damages  in  the  way  of  abatement  of  the  price,  it  may  be  said 
that  we  recognize  the  general  rule  that  where  the  vendor  has 
not  substantially  the  whole  interest  he  has  contracted  to  sell, 
yet  the  purchaser  can  insist  on  having  all  that  the  vendor  can 
convey,  with  compensation  for  the  diflFerence. 

But  in  this  case  it  is  apparent  on  the  face  of  the.  contract 
that  it  was  to  be  performed  as  a  whole — stand  or  fall  as  an 
entirety — and,  therefore,  it  cannot  be  specifically  enforced  as  to 
part. 

It  is  admitted  by  the  defendant  in  his  answer  that  he  knew 
that  the  land  in  fee  belonged  to  the  plaintiffs'  children.  It 
seems  to  be  well  settled  that  the  rule  that  when  a  person  makes 
a  contract  for  the  sale  of  real  estate  in  which  he  has  only 
limited  interest,  he  may  be  compelled  in  equity  to  convey  as 
much  of  the  property  as  lies  in  his  power  to  convey,  with  a 
deduction  from  the  agreed  price,  does  not  apply  where  the  pur- 
chaser at  the  time  of  the  sale  had  notice  of  the  defect  in  the 
vendor's  title.  Knox  v.  Spratt,  23  Fla.,  64;  26  Am.  and  E. 
Ency.,  p.  84. 

For  the  reasons  given,  we  think  the  contract  is  one  which 
cannot  be  specifically  performed,  nor  can  the  defendant  recover 
damages  for  a  failure  on  the  part  of  the  plaintiff  to  perform 
it.   The  judgment  of  the  Superior  Court  is 

Affirmed. 
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VIOLA  BODDIE  v.  V.  N.  BOND. 
(Filed  6  March,  1912.) 

1.  Wills — Devise — Description — Parol  Evidence. 

A  devise  to  the  wife  of  "the  house  where  we  now  live,  with  all 
the  outhouses,  embracing  the  peach  and  apple  orchard,"  etc.,  is  a 
sufficiently  definite  description  to  pass  title  to  the  property  and 
permit  the  reception  of  parol  evidence  to  fit  the  description  to 
the  land  intended  by  the  devise. 

2.  Deeds  and  Conveyances — Boundaries,  Changes — Parol  Evidence. 

Boundary  lines  of  lands  may  not  be  changed  by  evidence  of  a 
parol  agreement,  except  where  contemporaneously  with  the  exe- 
cution of  the  deed  the  physical  boundaries  are  actually  run  for 
the  purpose  of  making  the  deed  and  are  thereby  given  a  different 
placing.    Boddie  r.  Bond,  154  N.  C,  359,  cited  and  applied. 

3.  Same — Estoppel. 

Under  ordinary  circumstances,  parties  are  not  estopped  by  their 
parol  agreement  fixing  the. boundaries  of  lands  at  a  place  differ- 
ent from  that  shown  in  their  deeds  theretofore  executed,  Han- 
stein  V.  FerrelU  149  N.  C.  240,  cited  and  distinguished. 

4.  Same. 

The  defendant  having  bought  lands  adjoining  those  of  the 
plaintifiF,  sought  to  estop  the  plaintiff  from  claiming  the  division 
line  given  in  her  deed,  by  her  acts  and  conduct  at  a  subsequent 
time  when  the  defendant  and  his  vendor  sought  to  agree  upon 
and  straighten  the  line  between  the  two  properties:  Held,  as 
there  is  no  evidence  that  the  plaintifTs  acts  or  conduct  induced 
the  defendant  to  purchase  the  lands,  there  can  be  no  estoppel. 
Boddie  v.  Bond,  154  N.  C,  359,  cited  and  applied. 

Appeal  from  Justice,  J,,  at  September  Term,  1911,  of 
Wabeen. 

Civil  action  to  recover  land.  Verdict  and  judgment  for  plain- 
tiff, and  defendant  excepted  and  appealed. 

The  facts  are  stated  in  the  opinion  of  the  Court  by  Mr,  Jus- 
tice  Holce. 

T,  M,  Pittman,  S.  G,  Daniel,  and  J,  H,  Kerr  for  plaintiff. 
T.  T.  Hicks  and  J.  M.  Picot  for  defendant. 

Hoke,  J.  This  case  was  before  the  Court  on  a  former  appeal 
from  a  ruling  of  the  Superior  Court  judge  that  plaintiff  was 
barred  of  recovery  by  reason  of  an  equitable  estoppel  arising 
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on  the  facts  then  presented.  The  Court  held  there  was  error 
(see  154  N.  C,  359),  and  this  opinion  having  been  certified 
down,  there  was  recovery  by  plaintiff,  and  the  case  is  now  here 
on  appeal  of  defendants. 

On  the  present  trial  it  was  agreed  that  both  parties  claimed 
nnder  John  W.  Heptinstall,  deceased,  and  plaintiff's  legal  title 
was  made  to  rest  on  a  devise  in  his  last  will  and  testament  to 
iis  wife  Cornelia,  and  by  devise  of  Cornelia  to  plaintiff.  The 
descriptive  words  of  the  devise  to  Cornelia  are  as  follows :  "I 
give  my  wife,  Cornelia,  the  house  where  we  now  live,  with  all 
the  outhouses  and  premises,  embracing  the  peach  and  apple 
orchard,"  etc.  Under  our  authorities  this  description  is  suffi- 
ciently definite  to  pass  title  to  the  property  and  permit  the 
reception  of  parol  evidence  to  fit  the  description  to  the  land 
intended.  Ward  v.  Gay,  137  N.  C,  397 ;  Blow  v.  Vaughan,  105 
X.  C,  198.  And  the  jury  having  found  that  the  locus  in  quo 
is  included  within  the  terms  of  the  devise  to  plaintiff,  the  ques- 
tion is  again  presented  as  to  the  existence  of  an  equitable  estop- 
pel. On  that  position  we  find  nothing  in  the  present  record 
which  materially  differs  from  the  case  as  formally  presented, 
and  for  the  reasons  so  clearly  stated  in  the  opinion  by  Associate 
Justice  Walker,  the  judgment  in  favor  of  plaintiff  must  be  sus- 
tained. 

On  the  present  trial,  as  heretofore,  it  was  made  to  appear 
that  plaintiff,  the  devisee  under  the  will  of  John  W.  Heptinstall 
and  subsequently  of  Cornelia,  his  wife,  on  24  March,  1911,  sold 
and  conveyed  to  a  Mrs.  Miles,  wife  of  T.  J.  Miles,  a  portion 
of  the  land,  being  under  the  impression  that  it  was  all  she 
owned  in  that  locality  or  under  the  devise,  and  in  the  deed 
described  the  same  on  one  side  as  bordering  on  the  "line  of 
^.  X.  Bond,  defendant."  The  plaintiff,  who  resided  in  Greens- 
boro, X.  C,  having  come  to  Littleton  on  the  day  her  deed  bears 
date,  for  the  purpose  of  attending  a  sale  of  her  aunt's  personal 
property,  the  witness  T.  J.  Miles,  husband  of  the  purchaser  of 
plaintiff's  lot,  determined  to  have  the  dividing  line  between  the 
two  lots  determined  upon,  defendant  contending  that  the  true 
dividing  line  ran  straight  back  from  the  Presbyterian  Church 
lot,  and  T.  J.  Miles,  the  husband  of  the  purchaser,  contending 
that  a  slight  deflection  should  be  made,  and  a  dividing  line  was 
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agreed  upon  between  T.  J.  Miles,  the  witness  and  the  defend- 
ant. The  only  diflference  in  the  evidence  as  shown  on  the  two 
appeals  is  that  it  did  not  appear  in  the  former  case  that  plain- 
tiff was  at  any  time  present  or  knew  anything  whatever  of  the 
occurrence,  while  there  is  evidence  now  appearing  that  she  was 
present  at  the  time  or  cognizant  of  what  was  being  done;  but 
this  fact  does  not  at  all  affect  the  result  as  applied  to  the  issue. 
It  is  well  understood  in  this  State  that  boundary  lines  as  con- 
tained in  written  deeds,  dividing  or  other,  may  not  be  changed  by 
parol  evidence  except  in  the  one  case  where  contemporaneously 
with  the  execution  of  a  deed  the  physical  boundaries  are  actu- 
ally T\m  and  marked  for  the  purpose  of  making  the  deed  and 
are  thereby  given  a  different  placing.  And  that  as  to  deeds 
already  executed  and  imder  ordinary  circumstances  parties  are 
not  estopped  by  their  parol  agreements  fixing  boundaries  at  a 
place  different  from  that  shown  in  the  deeds.  Buckner  v, 
Anderson,  111  K  C,  575;  Shajfer  v,  Hahn,  111  N".  C,  1; 
Carraway  v.  Chancy,  51  N.  C,  361;  Davidson  v.  Arledge,  88 
N.  C,  326. 

The  case  of  Hwnstein  v.  Ferrall,  149  N.  C,  240,  in  no  way 
conflicts  with  these  authorities.  In  Hanstein's  case  long  acqui- 
escence in  a  certain  drain  as  the  dividing  line  between  two  lots 
and  recognition  of  it  as  such  by  the  adjoining  proprietors  was 
held  competent  and  material  as  evidence  to  properly  fix  the 
correct  dividing  line  between  them,  but  not  to  change  or  vary 
it  from  the  boundaries  as  contained  in  their  deeds ;  and  on  the 
title  to  this  adjoining  lot,  this  lot  in  dispute  held  and  claimed 
by  defendant,  it  appears  in  the  record,  as  we  understand  it,  that 
defendant  had  bought  and  paid  for  this  lot  and  taken  a  deed 
from  one  of  the  other  devisees  or  heirs  at  law  of  John  Heptin- 
stall,  nearly  three  years  before  this,  to  wit,  on  10  December, 
1907.  As  to  the  title,  therefore,  there  is  no  evidence  which 
shows  or  tends  to  show  that  what  plaintiff  did  or  said  on  this 
or  any  other  occasion  had  any  effect  whatever  in  inducing  de- 
fendant to  buy  and  pay  for  the  lot  in  controversy.  He  simply 
bought  the  lot  from  some  one  who  didn't  own  it,  and  he  must 
surrender  it  to  plaintiff,  who  has  the  true  title.  As  it  was  well 
said  on  the  former  appeal:  "A  party  claiming  title  to  lauds 
only  by  reason  of  an  equitable  estoppel  of  the  other  party  to 
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tlie  action,  arising  from  his  alleged  acts  and  conduct  respecting 
a  line  between  adjoining  lands,  must  show  that  the  acts  and 
conduct  relied  on  have  misled  and  caused  him  loss  or  damage." 

There  is  nothing  to  withdraw  defendant's  claim  from  the 
effect  and  operation  of  the  principle,  and  the  judgment  for 
plaintiff,  therefore,  must  be  affirmed. 

Xo  error. 


COLUMBIAN  CONSERVATORY  OF  MUSIC  v.  J.  H.  DICKENSON. 

(Filed  6  March,  1912.) 

1.  Bills  and  Notes — Contracts — Consideration — Burden  of  Proof. 
While  a  promissory  note,  as  a  simple  contract,  requires  a  con- 
sideration, it  imports  a  consideration  prima  facie,  and  the  burden 
of  proof  is  on  the  maker  to  show  its  failure,  in  resisting  pay- 
ment for  that  reason. 


2.  Same — Breach — Defenses — Legal    Excuse — Fraud — Evidence. 

In  consideratfon  of  an  agreement  of  plaintiff  to  give  defend- 
ant's daughter  a  course  of  musical  instruction  by  mail,  the  de- 
fendant gave  his  note  in  a  certain  sum  in  part  payment,  and 
after  his  daughter  had  received  the  instruction  for  a  part  of  the 
time,  resisted  its  payment  upon  the  ground  that  as  to  another 
payment  he  thought  he  was  giving  a  note,  while  in  point  of  fact 
it  turned  out  to  be  a  check :  Heldj  the  defense  was  untenable, 
there  being  no  evidence  of  fraud  In  the  contract,  which,  on  its 
part,  the  plaintiff  stood  ready  to  perform. 

3.  Contracts — Interpretation — Consideration — Breach — Measure    of 

Damages. 

When  the  basis  of  an  action  is  a  special  contract  to  pay  a  sum 
certain,  and  is  founded  upon  a  valuable  consideration,  the  con- 
tract sued  on,  in  the  absence  of  fraud,  must  regulate  the  right  to 
recover  thereon,  as  well  as  the  measure  of  damages. 

4.  Same — Diminution  of  Damages. 

When  the  maker  of  a  promissory  note  to  pay  a  sum  certain, 
made  in  consideration  of  a  contract  to  give  a  course  of  musical 
Instruction  by  mail,  by  his  own  act,  without  legal  excuse,  and 
without  plaintiff's  default,  renders  the  performance  by  the  plain- 
tiflP  impossible,  the  measure  of  damages,  in  an  action  on  the  note, 
is  the  face  value  thereof,  without  diminution. 

Hoke,  J.,  concurs  in  result. 
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Appeal  from  Cook,  J.,  at  October  Term,  1911,  of  Yancey. 

This  was  a  civil  action,  commenced  before  a  justice  of  the 
peace,  and  tried  on  appeal  in  the  Superior  Court.     , 

The  action  was  brought  to  recover  on  an  unpaid  and  protested 
check  for  $12,  and  on  a  note  for  $33,  dated  22  March,  1910, 
given  by  defendant  to  plaintiff,  and  payable  1  December,  1910, 
with  interest  after  maturity. 

Under  the  charge  of  the  court,  the  plaintiff  obtained  verdict 
and  judgment  for  the  amount  of  the  check.    Plaintiff  appealed. 

T,  T,  Hicks  for  plaintiff. 

J,  C,  Kittrell,  Thomas  M,  Pitman,  for  defendant. 

Brown,  J.  The  pleas  of  defendant  in  answer  interposed  two 
defenses :  first,  fraud  in  procuring  the  execution  of  the  note  and 
check ;  second,  a  failure  of  consideration. 

His  Honor  instructed  the  jury  that  there  was  no  evidence  of 
fraud,  which  is  patent  from  an  examination  of  the  evidence. 

Plaintiff  requested  the  court  to  instruct  the  jury  upon  all  the 
evidence,  if  believed,  to  render  a  verdict  for  the  amount  of  both 
note  and  check.    This  instruction  was  refused. 

All  the  evidence  shows  that  the  note  and  check  were  given 
for  a  course  of  musical  instruction  to  be  given  by  mail  by  plain- 
tiff to  defendant's  daughter. 

She  made  the  application  in  due  form,  and  received  a  certifi- 
cate of  enrollment  or  scholarship,  which  defendant  produced  on 
the  trial,  on  notice.  Defendant  testified  that  he  thought  it  was 
a  note  for  $12  and  not  a  check  that  he  had  signed,  payable  12 
April,  and  that  "when  he  found  out,  18  April,  that  it  was  a 
check,  he  refused  to  have  anything  more  to  do  with  the  instruc- 
tions or  to  allow  his  daughter  to  take  the  course."  He  admitted 
that  the  plaintiff  tendered  the  instructions  called  for  by  the  con- 
tract, and  that  he  refused  to  allow  his  daughter  to  receive  them. 

We  fail  to  see  a  partial,  much  less  a  total  failure  of  consider- 
ation. Although  notes  as  simple  contracts  require  a  consider- 
ation to  support  them,  it  has  been  long  settled  that  they  import 
a  consideration  primn  facie,  so  as  to  throw  on  the  maker  the 
burden  to  show  a  want  of  consideration.  Mc Arthur  v,  MoLeod, 
51  :N'.  C,  475;  Campbell  v,  McCormac,  90  X.  C,  492.     In  the 
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latter  case  Mr.  Justice  Ashe,  quoting  from  Story  and  Daniel, 
says  that  "It  is  wholly  unnecessary  to  establish  that  a  promis- 
sory note  was  given  upon  a  consideration ;  and  the  burden  of 
proof  rests  upon  the  other  party  to  establish  the  contrary,  and 
to  rebut  the  presumption  of  validity  and  value  which  the  law 
rais^." 

The  note  sued  on  was  given  in  consideration  of  an  agreement 
in  writing  upon  the  part  of  the  plaintiff  to  give  to  defendant's 
daughter  musical  instruction  by  maiL 

The  contract  was  duly  entered  into  and  acted  upon  for  three 
weeks,  the  plaintiff  furnishing  all  the  contract  called  for — 
music,  instructions,  lessons,  grading,  etc. 

The  feasibility  of  teaching  music  in  a  "Correspondence 
School"  is  beyond  our  ken,  and  it  is  not  a  question  within  our 
domain,  but  the  evidence  shows  that  the  plaintiff  entered  upon 
the  performance  of  the  contract,  and  its  services  accepted  for 
three  weeks,  and  then  abruptly  terminated  by  defendant  because 
he  thought  he  had  signied  a  note  for  $12  instead  of  a  check. 

The  excuse  is  utterly  insufficient.  Sapona  Co.  v.  Holt,  64 
X.  C.,  335. 

As  to  the  amount  the  plaintiff  is  entitled  to  recover  under  the 
evidence  in  this  case,  that  is  to  be  measured  by  the  face  of  the 
note,  for  there  is  no  evidence  whatever  which  warrants  the 
Court  in  permitting  a  diminution  from  the  face  of  the  paper. 
The  basis  of  the  action  is  a  special  contract  to  pay  so  much 
money,  founded,  as  we  have  shown,  upon  valuable  consider- 
ation, and  it  must  regulate  the  plaintiff's  right  to  recover,  as 
well  as  the  amount.    Engirie  Co.  n.  Paschail,  151  N".  C,  30. 

It  seems  to  be  generally  held  that  in  action  on  a  written  con- 
tract, or  a  stipulated  amount,  the  contract  itself  furnishes  the 
measure  of  damages.  8  A.  and  E.,  636.  We  find  nothing  what- 
ever in  the  case  of  the  Horner  School  v.  Westcott,  124  ^.  C, 
518,  which  militates  against  anything  which  we  have  here  said, 
as  the  facts  in  that  case  were  entirely  different. 

The  plaintiff  is  entitled  to  the  prayer,  as  requested. 

If  ew  trial. 

Hoke,  J.,  concurs  in  result. 


158—14 


210  IN  THE  SUPEEME  COTJRT.  [158 

RoBEBTs  V.  Hudson. 

R.  B.  ROBERTS  v.  W.  T.  HUDSON. 
(Filed  6  March,  1912.) 

1.  Claim  and  Delivery — Title — Interpleader — Burden  of  Proof. 

In  claim  and  delivery,  an  interpleader  claiming  title  to  the 
property  as  the  vendee  of  defendant  has  the  burden  of  proving 
the  title  In  his  vendor. 

2.  Contracte,    Written — Conditional    Sale — Parol    Contracts — Reser- 

vation of  Title — Statute  of  Frauds. 
'  A  parol  contract  of  conditional  sale  of  personal  property  is  not 

valid  as  against  an  Innocent  purchaser  for  value  unless  reduced 
to  writing  and  recorded;  when  the  contract  Is  executory,  the 
title  thereunder  does  not  vest  In  the  vendee  until  the  purchase 
price  has  been  paid. 

3.  Contracts,  Parol — Personal  Property — Reservation  of  Title — Ven- 

dor and  Vendee — Purchaser. 

The  only  evidence  of  a  parol  contract,  sued  on,  being  that 
plaintiff  permitted  the  defendant  to  cut  cross-ties  on  his  land  at 
a  certain  price  each,  and  allowed  the  defendant  to  haul  them  for 
convenience  of  shipping  to  a  railroad,  reserving  the  title  In  him- 
self until  the  ties  were  paid  for,  the  title  to  the  ties  does  not  vest 
until  the  payment  for  them  has  been  made,  and  a  purchaser 
thereof  from  the  defendant  cannot  acquire  any  title,  as  his  ven- 
dor,had  no  title  to  convey. 

Appeal  by  plaintiff  from  Ferguson,  J,,  at  October  Term, 
1911,  of  Franklin. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
by  Mr,  Chief  Justice  Clark. 

W,  H,  Yarhorough,  Jr.,  for  plaintiff, 
T,  T.  Hicks  for  defendant. 

Clark,  C.  J.  The  defendant  W.  T.  Hudson,  by  permission  of 
plaintiff,  cut  516  cross-ties  on  the  letter's  land  and  hauled  them 
to  Youngsville,  where  he  deposited  them  on  the  right  of  way  of 
the  defendant  railroad  under  an  agreement  that  they  were  not 
to  be  moved  thence  till  paid  for.  Hudson  owed  to  the  defend- 
ant Bullock  money  on  a  mortgage,  and  consented  to  furnish  ties 
in  payment  thereon.  These  ties  were  about  being  loaded  on 
the  cars  for  the  Pennsylvania  Railroad  Company,  to  whom  Bul- 
lock had  sold  them,  when  the  plaintiff  took  out  claim  and  deliv- 
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eiy  for  recovery  of  the  ties.  Bullock  was  not  served  with 
process,  but  on  his  own  application  was  made  a  party  as  inter- 
pleader (Revisal,  800),  gave  bond,  and  claimed  the  ties. 

The  plaintiff  testified  that  he  allowed  Hudson  to  cut  the  ties 
and  haul  them  to  Youngsville  under  an  agreement  that  the 
title  was  to  remain  in  himself  until  the  ties  were  paid  for ;  that 
Hudson  afterwards  told  him  that  he  expected  to  sell  the  ties  to 
Bullock,  who  would  send  plaintiff  a  check  direct  for  the  money, 
but  that  in  the  meantime  the  title  to  the  ties  would  remain  in 
plaintiff  till  they  were  paid  for ;  that  he  never  saw  Bullock  and 
did  not  receive  the  check.  Hudson  agreed  to  pay  the  plaintiff 
12if^  cents  each  for  the  ties,  without  grading.  Hudson  was  to 
receive  from  Bullock  30,  35,  and  50  cents  for  the  ties,  according 
to  grade. 

There  was  no  conflicting  testimony,  and  the  court  charged 
the  jury  that  if  they  believed  the  evidence  of  the  plaintiff  to 
return  a  verdict  for  the  amount  of  the  cross-ties  at  12%  cents 
each,  $64.50.  This  presents  the  question  whether  the  contract 
between  the  plaintiff  and  Hudson  was  a  conditional  sale  or  an 
executory  contract.  If  it  was  the  former,  the  plaintiff  could 
not  recover,  because  the  contract  was  not  reduced  to  writing 
and  recorded. 

The  defendant  Bullock  being  an  interpleader,  the  burden  was 
upon  him  to  show  that  the  title  of  the  property  had  passed  to 
Hudson.  Manufacturing  Co.  v,  Tiemey,  133  N".  C,  630,  and 
caaes  cited.  This  he  did  not  do,  because  the  undisputed  evidence 
is  that  the  contract  between  the  plaintiff  and  Hudson  was  tjiat 
the  title  to  the  ties  was  to  remain  in  the  plaintiff  till  paid  for. 
The  plaintiff  did  not  part  with  the  right  of  possession,  but 
merely  permitted  the  ties,  as  a  matter  of  convenience,  to  be 
hauled  to  the  station,  there  to  remain,  without  being  loaded  on 
the  cars,  tiU  the  sale  should  be  consimimated  by  payment  of 
the  purchase  money,  upon  which,  and  not  until  then,  the  title 
was  to  pass.  Upon  the  attempt  being  made  to  load  the  ties  upon 
the  cars,  the  plaintiff  promptly  asserted  his  right  of  possession 
by  claim  and  delivery. 

The  line  between  an  executory  contract  and  a  conditional  sale 
18  sometimes  difficult  to  draw,  but  here  it  is  clear  that  there  was 
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no  sale  to  Hudson  by  plahitiff .  Hudson  was  to  do  two  things : 
He  was  to  cut  the  ties  and  pay  for  them,  and  when  these  things 
were  both  done,  and  not  till  then,  the  sale  was  to  be  consum- 
mated and  Hudson  was  to  be  vested  with  the  title  and  posses- 
sion. The  ties  were  not  sold  to  Hudson  and  delivered  to  him 
upon  condition  that  if  not  paid  for  the  plaintiff  could  retake 
them.  Bullock  could  acquire  no  title  when  Hudson  himself  had 
not  acquired  any,  and  could  not  do  so  under  his  agreement, 
until  the  ties  were  paid  for. 

It  is  probably  more  than  a  coincidence  that  deducting  the 
cash  payment  ($95)  which  Bullock  made  to  Hudson,  the  bal- 
ance due  by  Bullock  on  the  ties  is  $65,  almost  the  exact  amount 
due  plaintiff  for  the  ties. 

Wo  error. 


THE  POCOMOKE  GUANO  COMPANY  v.  J.  W.  BIDDLE,  Shebiff 

OP  Craven  County. 

(Filed  6  March,  1912.) 

1.  Taxation — Inspection  Tax — Constitutional  Law. 

The  levy  of  the  Inspection  tax  under  Revisal,  sec.  3955,  is  con- 
stitutional and  valid. 

2.  Same — Property  Tax. 

Article  V,  sec.  3,  of  our  Constitution  imperatively  requires  that 
all  real  and  personal  property  be  taxed  by  a  uniform  rule  ac- 
cording to  its  true  value  in  money,  and  Revisal,  sec.  3955,  pro- 
•  viding  for  the  levy  of  an  Inspection  tax,  will  not  be  so  construed 
as  to  relieve  manufacturers  of  fertilizers  or  fertilizing  material, 
paying  this  Inspection  tax,  from  the  payment  of  property  tax 
required  by  the  Constitution. 

3.  Same — Interstate  Commerce. 

While  the  State  may  not  levy  nn  ad  valorem  or  other  tax  on 
personal  property  in  transit  in  the  course  of  interstate  commerce, 
the  principle  does  not  apply  when  the  property  (fertilizers  in  this 
case)  is  stored  within  the  State  by  a  nonresident  for  the  pur- 
poses of  sale  and  distribution. 

Appeal  from  Carter,  J,,  at  October  Term,  1911,  of  Cbaven. 

This  was  a  civil  action  instituted  by  the  plaintiff  to  restrain 

the  defendant  sheriff  from  collecting  certain  State  and  county 


N.C.]  SPRING  TEEM,  1912.  213 


Guano  Co.  v,  Biddi£. 


taxes  levied  on  the  property  of  the  plaintilff,  and  for  the  pur- 
pose of  having  said  taxes  declared  illegal  and  void  and  having 
the  same  stricken  from  the  tax  books.  The  plaintiff  and  defend- 
ant submitted  the  matter  to  the  court  upon  an  agreed  statement 
of  facts.  Judgment  was  rendered  against  the  plaintiff,  and  it 
appealed. 

Moore  &  Dunn,  Peatross  &  Savage  for  plaintiff, 
E.  M.  Oreen  and  R.  A.  Nv/nn  for  defendant. 

Brown,  J.    An  analysis  of  the  facts  agreed  shows : 

1.  That  plaintiff,  a  Virginia  corporation,  doing  a  fertilizer 
business  in  this  State,  and  paying  taxes  on  its  property  in  Vir- 
ginia, owned  personal  property,  valued  at  some  $25,000,  stored 
on  1  June,  1910,  in  a  warehouse  in  Craven  County.  The  prop- 
erty consisted  of  fertilizer  and  fertilizer  materials. 

2.  That  said  property  was  not  listed  for  taxation,  and  plain- 
tiff has  paid  no  tax  thereon,  but  has  paid  the  tonnage  tax  col- 
lected for  the  purpose  of  defraying  expenses  connected  with  the 
inspection  of  fertilizers,  as  provided  for  in  section  3955,  Revisal 
of  1905. 

3.  That  said  property  was  held  by  plaintiff  until  it  had  there- 
after sold'  the  same  to  various  and  sundry  customers. 

1  That  the  board  of  county  commissioners  for  the  county  of 
Craven  placed  the  said  property  on  the  delinquent  tax  list  of 
said  county,  and  by  virtue  of  said  tax  list  the  sheriff  of  said 
county  has  demanded  payment  of  the  regular  taxes  thereon. 

The  plaintiff  contends : 

1.  That  section  3955  of  the  Revisal  of  1905  exempts  said 
property  from  said  tax. 

2.  That  the  said  tax  is  illegal  and  void  and  is  an  interference 
with  interstate  commerce,  "and  plaintiff  especially  pleads  the 
Federal  statute  applying  to  such  interstate  commerce  and  the 
Constitution  of  the  United  States  regulating  the  same  as  a  de- 
fense to  the  collection  of  the  tax  levied  and  assessed  against  it." 

3.  That  said  property  is  not  liable  for  taxation  both  within 
the  State  of  Virginia  and  the  State  of  North  Carolina. 

4.  That  said  tax  is  a  double  tax. 

The  plaintiff  does  not  in  this  proceeding  attack  the  constitu- 
tionahty  of  the  inspection  tax  levied  under  said  section,  and 
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which  has  been  collected  regularly  for  many  years.  The  right 
to  levy  such  taxes  has  been  sustained  by  the  Supreme  Court,  of 
the  United  States  in  Patapsco  Guano  Co,  v.  North  Carolina 
Board  of  Agriculture,  171  U.  S.,  345,  and  reaflSrmed  in  the 
recent  case  of  the  Red  "C"  Oil  Co.  v.  North  Carolina  Board  of 
Agriculture, 

The  plaintiff  claims  exemption  from  an  ad  valorem  tax  upon 
its  property  by  reason  of  the  following  language  contained  in 
the  statute : 

"Whenever  any  manufacturer  of  fertilizers  or  fertilizing  ma- 
terials shall  have  paid  the  charges  required  by  this  section,  his 
goods  shall  not  be  liable  to  any  further  tax,  whether  by  city, 
town,  or  county,"  and  it  is  a  part  of  section  3955  of  the  Revisal 
of  1905. 

Whatever  may  have  been  the  intention  of  the  Greneral  Assem- 
bly in  employing  language  so  broad  and  comprehensive,  we  are 
forced  to  the  conclusion  that  under  the  Constitution  of  North 
Carolina  all  real  and  personal  property  owned  and  located 
within  the  borders  of  the  State  is  subject  to  an  ad  valorem  tax, 
and  it  is  not  to  be  supposed  that  the  Legislature  intended  to 
violate  the  fundamental  law  of  the  State,  Art.  V,  sec.  3,  which 
requires  in  express  terms  that  all  real  and  personal  property  be 
taxed  by  a  uniform  rule  according  to  its  true  value  in  money. 

In  this  respect  the  Constitution  "shows  no  favor  and  allows 
no  discretion."  Wiley  v.  Commissioners,  111  N.  C,  397;  Puitt 
V,  Commissioners,  94  N".  C,  709 ;  Vaughan  v.  Murfreesboro,  96 
N.  C,  319. 

The  imperative  demand  to  levy  the  property  tax  upon  its 
assessed  value  is  in  no  way  connected  with  the  right  to  levy  an 
inspection  tax,  or  a  tax  on  trades,  professions,  etc. 

These  principles  of  taxation  have  been  discussed  and  enforced 
in  many  cases,  and  a  further  elaboration  of  them  is  now  unnec- 
essary. 

We  are  of  the  opinion  that  the  personal  property  of  the  plain- 
tiff stored  in  North  Carolina,  and  owned  and  located  within  its 
borders,  is  liable  to  the  ad  valorem  tax  imposed  upon  the  prop- 
erty of  the  citizens  of  the  State. 
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It  is  undoubtedly  true  that  personal  property  actually  in 
transit  is  not  subject  to  State  taxation.  KeUy  v.  Rhoads,  188 
C.  S.,  1.    In  this  case  it  is  said : 

"The  law  upon  this  subject,  so  far  as  it  concerns  interference 
with  interstate  commerce,  is  settled  by  several  cases  in  this 
Court,  which  hold  that  property  actually  in  transit  is  exempt 
from  local  taxation,  although  if  it  be  stored  for  an  indefinite 
time  during  such  transit,  at  least  for  other  than  natural  causes 
or  lack  of  facilities  for  immediate  transportation,  it  may  be 
lawfully  assessed  by  the  local  authorities."  ^ 

After  citing  several  cases,  viz.,  Brown  v,  Houston,  114  U.  S., 
622,  29  L.  Ed.,  257 ;  Pittsburg  and^.  Canal  Co.  v.  Bates,  156 
U.  S.,  577,  39  L.  Ed.,  538 ;  Coe  viErrol,  116  U.  S.,  517,  29  L. 
Ei,  715,  and  discussing  them,  Mr,  Justice  Brown  continues : 

"The  substance  of  these  cases  is  that,  while  the  property  is  at 
rest  for  an  indefinite  time  awaiting  transportation,  or  awaiting 
a  gale  at  its  place  of  destination,  or  at  an  intermediate  point,  it 
is  subject  to  taxation.  But  if  it  be  actually  in  transit  to  another 
State,  it  becomes  the  subject  of  interstate  commerce,  and  is 
exempt  from  local  assessment." 

The  facts  agreed  show  that  the  fertilizer  sought  to  be  taxed 
was  not  in  transit,  but  had  reached  its  destination,  and  was 
stored  in  Craven  County  for  purposes  of  sale  or  distribution. 

We  think  it  unnecessary  to  discuss  the  matter  more  at  length, 
as  the  authorities  cited  seem  to  dispose  of  .plaintiff's  contentions. 

Affirpaed. 


R.  C.  JEFFRESS  v.  NORFOLK   SOUTHERN  RAILROAD 

COMPANY. 

(Filed  6  March,  1912.) 

1.  Railroads — Negligent    Running   of   Tralne — Defective   Spark   Ar- 
rester— Contributory    Negligence — Combustible    Matter. 

When  a  passing  locomotive  of  a  defendant  railroad  company 
sets  fire  to  combustible  matter  left  by  the  plaintiff  on  his  prem- 
ises, and  is  thereby  communicated  to  buildings  on  his  lands  and 
causes  damage,  the  plaintiff's  neglect  in  permitting  the  combus- 
tible material  to  remain  there  will  not  preclude  his  recovery,  as 
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the  proximate  cause,  when  the  fire  owed  its  origin  to  a  defective 
spark  arrester  on  the  locomotive,  or  a  negligent  running  thereof. 
Wyatt  V.  R.  R.y  156  N.  C,  314,  cited  and  approved. 

2.  Appeal  and  Error — Contributory  Negligence — Pleadings. 

The  question  of  contributory  negligence  will  not  be  considered 
on  appeal  when  not  pleaded  and  no  issue  tendered  presenting 
the  question  in  the  trial. 

3.  Railroads — Negligent    Running    of   Trains — Defective   Spark    Ar- 

rester— Ordinary   Risks — Former   Recovery — Res   Adjudicata. 

An  action  to  recover  damages  to  plaintiff's  land  caused  by  a 
sparii  from  defendant  railroad  company's  locomotive  alleged  to 
have  had  a  defective  sparii  arrester  at  the  time,  and  to  have  been 
negligently  run,  etc.,  does  not  involve  an  ordinary  risk  run  by  the 
'  plaintiff  as  an  owner  of  lands  adjoining  the  right  of  way,  and  a 
recovery  had  in  a  former  action  for  risks  of  that  character  does 
not  affect  plaintiff's  recovery  for  negligence  of  the  character 
stated,  which  is  sought  In  a  subsequent  action. 

4.  Railroads — Damages    by    Fire — Intervening    Negligence — Second 

Fire — Proximate  Cause. 

When  damages  are  claimed  by  the  owner  of  lands  adjoining 
the  right  of  way  of  a  railroad  company,  as  caused  by  a  spark 
from  the  negligent  operation  of  defendant's  locomotive  or  the 
use  of  a  defective  spark  arrester,  the  doctrine  of  proximate  cause 
as  laid  down  In  Doggett  v.  R,  R.y  78  N.  C,  311,  has  no  applica- 
tion, when  It  appears  that  plaintiff's  employee  had  extinguished 
the  fire,  and  thereafter  the  damage  complained  of  was  caused  by 
sparks  from  the  locomotive  setting  out  another  fire. 


5.  Railroads — Negligence — Approved    Appliances — ^"Modern    Appli- 

ances"— Definition — Approved  and  In  General  Use. 

In  an  action  for  damages  by  fire  to  plaintiff's  land  involving 
the  question  of  the  negligence  of  the  defendant  railroad  com- 
pany in  the  operation  of  its  locomotive,  or  in  Its  l>elng  equipped 
with  a  defective  spark  arrester,  the  use  of  the  words  "modem 
appliances,"  in  connection  with  the  spark  arrester  the  defendant 
was  required  to  use,  does  not  necessarily  mean  the  latest  and 
best  appliances,  but  the  use  of  those  **extending  from  a  not  very 
remote  past  to  the  present  time";  "not  antiquated  or  obso- 
lete" ;  and  construed  with  other  parts  of  the  charge  in  this  case. 
Held,  not  reversible  error. 

6.  Instructions — Construed  as  a  Whole. 

When  the  parts  of  a  charge,  construed  with  the  other  parts  as 
a  whole,  lay  down  correct  principles  of  law  applicable  to  the 
evidence,  no  error  will  be  found  on  appeal. 
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7.  Appeal   and    Error — Instructions — ^"Contentions" — Objections — 

Practice. 

It  is  the  duty  of  counsel  to  call  to  the  attention  of  the  court, 
at  the  time,  any  statement  of  the  contentions  of  the  parties 
which  is  not  supported  by  the  evidence,  or  It  will  not  be  consid- 
ered on  appeal. 

8.  Railroads — Negligent    Running — Defective    Spark    Arrester — Un- 

usual Sparks — Evidence. 

When  the  defense  to  an  action  for  damages  in  setting  fire  to 
plaintiff's  land  by  sparks  from  a  passing  locomotive  of  the  de- 
fendant with  a  defective  spark  arrester  is  that  the  spark  arrester 
was  a  proper  one,  and  did  not  throw  any  sparks,  evidence  is 
competent  in  showing  that  the  locomotive  was  throwing  an  un- 
usual quantity  of  sparks,  that  the  locomotive  set  fire  to  a  gar- 
ment hanging  In  a  garden  nearby,  and  that  the  witness  had  to 
put  her  apron  over  her  head  to  keep  the  cinders  from  the  locomo- 
tive from  burning  her,  about  the  time  of  the  injury  complained 
of. 

9.  Appeal   and    Error — Railroads — Negligent    Running — Defective 

Spark  Arrester — Instructions — Harmless  Error. 
An  Instruction  in  this  case  to  the  effect  that  the  jury  should 
.  answer  the  first  issue,  as  to  defendant's  negligence,  "No,"  if  the 
spark  arrester  on  defendant's  locomotive,  alleged  to  have  set  fire 
to  and  damaged  plaintiff's  lands,  was  in  good  condition  and  the 
train  prudently  operated,  or  If  the  foul  condition  on  plaintiff's 
premises  was  the  proximate  cause  of  his  loss,  and  that  the  Issue 
could  not  be  answered  in  plaintiff's  favor  unless  the  Jury  found 
tliat  the  locomotive  was  not  properly  equipped  with  a  spark 
arrester  and  was  not  properly  managed  and  operated,  and  this 
was  the  proximate  cause:  Held,  not  reversible  error  over  de- 
fendant's exception,  as  it  was  more  favorable  to  it  than  it  was 
entitled  to. 


10.  Railroads — Fire   Damages  to   Lands — Issues — Measure  of  Dam- 
ages— Depreciation — Evidence. 

In  an  action  for  damages  for  the  destruction  of  a  house  by  fire 
alleged  to  have  been  caused  by  a  spark  from  defendant's  passing 
locomotive  with  a  defective  spark  arrester,  etc.,  the  measure  of 
damages  is,  "How  much  has  the  land  been  depreciated  in  value 
by  the  fire?"  And  evidence  is  competent  which  tends  to  show 
the  size  of  the  house,  the  quality  and  cost  of  the  materials  used 
in  its  construction,  the  workmanship  and  other  relevant  facts, 
bearing  on  the  question  of  the  decreased  value  of  the  land. 
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11.  Railroads — Defective   Spark  Arrester — Inflammable   Material — 
Contributory  Negligence — Town  Ordinance — Notice — Evidence. 

When  the  negligence  of  a  railroad  company  In  causing  damage 
by  fire  to  lands  adjoining  its  right  of  way  is  made  to  depend 
solely  on  the  defendant's  failure  to  provide  a  proper  spark  ar- 
rester, or  to  operate  its  train  prudently,  under  such  circum- 
stances that  the  plaintiff  would  not  be  barred  of  a  recovery  In 
failing  to  keep  his  premises  free  from  combustible  matter,  an 
ordinance  of  a  town  introduced  by  the  defendant,  requiring  that 
plaintiff  remove  this  matter  after  notice  from  the  town  authori- 
ties, Is  irrelevant,  but  after  its  introduction  the  plaintiff  may 
prove  that  the  notice  specified  }n  the  ordinance  had  not  been 
given  him. 

Appeal  from  Whedbee,  J,,  at  December  Term,  1911,  of  Pitt. 

This  is  an  action  for  the  recovery  of  damages  in  the  sum  of 
$4,315.95,  for  the  alleged  negligent  burning  by  the  defendant 
of  plaintiff's  prize-house,  or  tobacco  stemmery,  in  Greenville, 
N".  C,  on  31  January,  1910.  The  fire  is  alleged  to  have  been 
caused  by  sparks  from  one  of  the  defendant's  engines  while 
being  operated  on  Pitt  Street.  The  defendants  deny  liability. 
It  was  admitted,  for  the  purposes  of  the  trial,  that  the  Norfolk 
Southern  Railroad  was  liable  to  the  plaintiff  if  the  Norfolk  and 
Southern  Railroad  Company  and  its  receivers  were  liable. 

The  plaintiff  owns  a  lot  in  Greenville,  on  Pitt  and  Tenth 
streets,  fronting  333  feet  on  Pitt  Street  and  110  on  Tenth  Street. 
Pitt  Street  rims  north  and  south.  The  lot  is  about  two  blocks 
from  the  Norfolk  Southern  depot  and  100  to  150  feet  from  the 
cotton  platform.  The  Norfolk  Southern  Railroad  track  runs 
down  the  middle  of  Pitt  Street,  which  is  49  feet  wide.  It  is 
20  feet  from  the  railroad  to  the  Jeffress  property  line,  but  this 
distance  includes  the  sidewalk.  The  prize-house  of  plaintiff 
was  built  in  1901.  It  is  approximately  60  feet  wide  and  108.6 
feet  long,  with  an  ell  added,  which  is  40  feet  by  40  feet.  The 
nearest  point  of  the  building  is  about  45  feet  from  the  railroad ; 
the  boiler-room  is  25  feet.  The  railroad,  including  track  and 
cross-ties,  is  8  feet  wide.  The  building  caught  fire  about  12 
o'clock  noon  and  was  totally  destroyed.  The  building  had  been 
leased  for  several  years  to  Skinner  &  House.  The  rest  of  the 
lot  had  been  rented  out  the  year  before.  At  the  time  of  the  fire 
the  vacant  part  of  the  lot  was  covered  with  cornstalks  and 
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grass.  The  fire  was  first  discovered  burning  in  the  grass  on  the 
lot,  and  in  this  way  reached  the  building.  There  was  a  city 
ordinance  in  force  at  the  time,  and  had  been  in  force  for  several 
years,  providing  that,  "Every  occupant  of  a  lot  on  any  street 
shall  keep  the  sidewalk  clean  and  clear  of  weeds,  grass,  and 
other  rank  vegetation  as  far  as  such  lot  extends.  If  any  rubbish, 
dirt,  ashes,  or  other  thing  be  placed  or  left  without  lawful 
authority  upon  such  sidewalk  or  in  the  gutters  or  streets  adja- 
cent thereto,  the  occupant  of  such  lot  shall  remove  same.  If, 
after  written  notice  by  the  chief  of  police,  or  street  commis- 
sioners, requiring  him  to  remove  the  things  prohibited  by  this 
ordinance,  he  shall  fcfil  for  twenty-four  hours  to  remove  the 
same,  he  shall  be  fined  $5  for  each  day  thereafter  it  may  so 
remain." 

In  August,  1907,  the  plaintiff  instituted  another  action  against 
the  Xorfolk  and  Southern  Railroad  Company  for  recovery  of 
damages  in  the  sum  of  $3,000  to  this  same  lot,  alleged  to  have 
been  caused  by  the  construction  of  this  same  railroad  track 
down  Pitt  Street,  alleging,  among  other  elements  of  damage, 
"By  reason  of  the  frequent  passing  of  the  defendant's  trains 
in  such  close  proximity  to  plaintiff's  property,  plaintiff's  prop- 
erty has  become  endangered  from  loss  by  fire  arising  from  the 
constant  issuing  of  smoke  and  sparks  from  defendant's  engines, 
and  has  become  annoying  to  the  plaintiff  and  materially  inter- 
feres with  the  operation  of  plaintiff's  factory." 

This  action  was  tried  at  March  Term,  1911,  resulting  in  a 
jndgment  of  $50  for  the  plaintiff,  and  this  judgment  was 
affirmed  on  appeal  by  plaintiff  to  Supreme  Court  at  Fall  Term, 
1911. 

There  was  evidence  for  the  plaintiff  tending  to  show  that  the 
defendant's  freight  train  was  passing  along  Pitt  Street  about 
11.30  o'clock,  and  did  some  shifting  on  this  street;  that  the 
engine  was  emitting  sparks  and  that  some  of  the  sparks  fell 
iipon  the  vacant  part  of  the  Jeffress  lot,  or  sidewalk,  and  that 
shortly  thereafter  the  grass  was  burning  in  two  places.  The 
grass  burned  up  near  to  the  boiler-room,  which  was  the  nearest 
point  to  the  street,  when  it  was  discovered  by  Archie  Lockland, 
^ho  had  charge  of  the  building  and  had  the  key  to  the  same. 
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He  testified  that  he  put  the  fire  out  and  went  home.  In*  about 
twenty  minutes  the  building  was  on  fire.  The  building  burned 
about  12  o'clock  noon.  There  was  also  evidence  for  the  plain- 
tilff  that  the  grass  caught  again  from  a  spark  from  the  engine, 
after  Lockland  had  put  it  out,  and  that  this  was  the  fire  that 
eventually  burned  the  factory.  The  plaintiff's  evidence  showed 
that  the  grass  caught  on  the  plaintiff's  lot,  or  sidewalk,  and  that 
the  fire  was  communicated  to  the  building  by  burning  grass, 
the  plaintiff  himself  testifying  that  the  nearest  burnt  grass  to 
the  railroad  track  was  within  20  or  15  feet  of  the  track.  All 
of  the  evidence  tended  to  show  that  the  fire  was  communicated 
to  the  building  by  the  burning  grass,  and  there  was  no  evidence 
that  it  caught  directly  from  a  spark.  The  plaintiff's  evidence 
tended  to  show  that  the  building  and  its  contents  were  worth 
between  $8,500  and  $9,000.  He  collected  $4,225  insurance  on 
the  building  and  contents. 

The  evidence  of  the  defendant  was  that  the  freight  train, 
No.  30,  pulled  by  Engine  No.  115,  came  into  Greenville  about 
11  o'clock  A.  M.,  and  left  about  11 :40;  that  the  engine  was  prop- 
erly equipped  with  a  spark  arrester  in  general  and  approved 
use,  and  that  the  netting  of  the  spark  arrester  was  in  fact 
smaller  and  finer  than  the  standard,  it  being  3  holes  to  1  inch 
of  space  instead  of  2%  holes  to  the  inch.  That  this  rendered 
the  danger  of  sparks  escaping  much  less,  on  account  of  the  fact 
that  the  netting  would  stop  smaller  sparks.  That  it  stopped 
practically  all  sparks  and  would  choke  with  sparks  and  cause 
the  engineer  to  stop  at  stations  and  knock  them  out.  That  the 
spark  arrester  was  in  good  condition  on  that  date.  There  was 
evidence  of  the  good  condition  of  the  spark  arrester  for  a  num- 
ber of  days  both  prior  and  subsequent  to  the  fire,  and  that  the 
engine  was  being  run  carefully  and  properly  by  a  competent 
engineer.  There  was  evidence  for  the  defendant  that  the  build- 
ing and  personal  property  were  worth  less  than  the  amounts 
claimed  by  the  plaintiff.  There  was  other  evidence  for  the 
plaintiff. 

The  defendant  does  not  plead  contributory  negligence,  and 
the  issues  and  the  responses  thereto  are  as  follows: 

1.  Was  the  property  of  the  plaintiff  injured  by  the  n^ligence 
of  the  defendant,  as  alleged  in  the  complaint  ?    Answer :  Yes. 
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2.  If  so,  what  damage,  if  any,  in  excess  of  the  $4,225  fire  in- 
surance collected  by  the  plaintiff,  is  plaintiff  entitled  to  recover 
of  defendant?    Answer:  $3,275. 

There  was  a  judgment  in  accordance  with  the  verdict,  and 
the  defendant  appealed. 

F.  G.  James  &  Son  <md  Harry  Slcirmer  for  'plaintiff. 
Bouse  <&  Land  for  defendmd. 

Allen,  J.  The  exceptions  appearing  in  the  record  present 
for  our  consideration  the  following  contentions  made  by  the 
defendant : 

(1)  That  the  plaintiff  was  negligent  in  permitting  combusti- 
ble matter  to  remain  on  his  lot  near  the  track  of  the  defendant, 
and  that  this  was  the  proximate  cause  of  the  injury  to  his  prop- 
erty. 

(2)  That  if,  ordinarily,  it  would  not  be  negligence  in  the 
plaintiff  to  permit  combustible  matter  to  remain  on  his  lot,  a 
higher  duty  should  be  imposed  on  him  in  this  case,  because  he 
had  recovered  judgment  against  the  defendant  in  another  action 
on  account  of  hazard  to  this  property  by  the  operation  of  de- 
foidant's  trains,  and  had  been  thereby  compensated  for  ordinary 
riab. 

(3)  That  it  being  in  evidence  that  the  fire,  after  its  origin, 
was  under  the  control  of  an  employee  of  the  plaintiff,  the  de- 
fendant, although  negligent  in  setting  out  the  fire,  would  not 
be  liable  for  the  consequences  which  followed. 

(4)  That  his  Honor  erroneously  imposed  the  duty  on  the 
defendant  of  equipping  its  engine  with  a  modem  spark  arrester. 

(5)  That  his  Honor  stated  as  a  contention  of  the  plaintiff 
that  the  engine  emitted  an  unusual  quantity  of  sparks,  when 
there  was  no  evidence  to  support  the  contention. 

(6)  That  his  Honor,  in  a  part  of  his  charge,  made  the  liabil- 
ity of  the  defendant  depend  upon  whether  the  plaintiff  was 
negligent  in  permitting  his  lot  to  become  and  remain  in  a  foul 
condition. 

(7)  That  his  Honor  erroneously  charged  the  jury  that  the 
measure  of  damage  for  burning  the  building  was  the  difference 
in  the  value  of  the  land  before  and  after  the  fire. 
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(8)  That  his  Honor  erroneouslj  permitted  the  tenant  of  the 
plaintiflF  to  testify  that  he  had  received  no  notice,  under  the 
ordinance  in  evidence,  to  remove  trash,  etc.,  from  the  sidewalk. 

(1)  This  contention  of  the  defendant  seems  to  be  fully  met 
by  the  decision  in  Wyatt  v.  R.  It.,  156  N".  C,  314,  in  which  it 
was  held  that  "an  owner  of  land  has  a  right  to  use  it  in  the 
ordinary  and  usual  way,  and  is  not  bound  to  remove  dry  grass, 
weeds,  leaves,  or  other  combiistible  material  from  his  land  ad- 
joining a  railroad  right  of  way,  in  anticipation  of  probable 
negligence  on  the  part  of  the  railroad  company,  and  a  failure 
to  perform  such  acts  will  not  make  him  guilty  of  contributory 
negligence  so  as  to  preclude  a  recovery  for  damages  caused  by 
a  fire  originating  through  the  railroad  company's  negligence." 
If  the  rule  was  otherwise,  the  defendant  has  not  pleaded  con- 
tributory negligence,  and  no  issue  was  tendered  presenting  this 
question ;  and  this  objection  would  also  be  applicable  to  the  next 
contention  of  the  defendant. 

(2)  The  second  proposition  insisted  upon  may  be  admitted, 
and  the  liability  of  the  defendant  would  not  be  affected,  be- 
cause negligence  is  not  an  ordinary  risk,  and  his  Honor  told 
the  jury  in  clear  and  direct  terms  that  the  plaintiff  could  not 
recover  if  the  engine  was  properly  equipped  with  a  spark 
arrester  and  was  prudently  operated  by  a  competent  engineer. 
He  imposed  the  burden  on  the  plaintiff  of  proving  negligence, 
and  instructed  the  jury  that  they  were  confined  to  the  consider- 
ation of  the  two  acts  of  negligence  alleged — the  defective  spark 
arrester  and  the  negligent  operation  of  the  train — and  if  the 
defendant  was  negligent  in  these  respects,  as  the  jury  has  found, 
the  prior  negligent  conduct  of  the  plaintiff,  if  any,  would  not 
prevent  a  recovery.  The  question  is  analogous  to  one  considered 
in  Arthur  v,  Henry,  157  N.  C,  393,  where  it  was  held  that  con- 
sent given  by  the  plaintiff  to  the  defendant  to  blast  for  rock 
near  his  home  would  not  prevent  a  recovery  for  injuries  result- 
ing from  n^ligence  in  the  operations. 

(3)  This  position  finds  support  in  Doggett  v.  JR.  JR.,  78  N.  C, 
311,  but  it  is  not  necessary  for  us  to  consider  the  facts  anil  the 
reasoning  in  that  case,  because  it  appears  from  the  evidence  in 
this  that  two  fires  were  set  out  by  the  engine  of  the  defendant, 
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and  that  it  was  the  first  fire  which  was  under  the  control  of  an 
employee  of  the  plaintiff,  and  that  after  he  extinguished  it  and 
left  the  premises,  the  property  of  the  plaintiflF  was  destroyed  by 
tlie  second  fire. 

(4)  When  the  charge  of  his  Honor  is  considered  as  a  whole, 
which  it  is  our  duty  to  do,  the  criticism  of  it,  as  presented  by 
the  fourth,  fifth,  and  sixth  contentions  of  the  defendant,  are  not, 
in  our  opinion,  sustained  by  the  record. 

It  is  true  that  the  word  "modem"  is  used  in  connection  with 
the  appliances  which  the  defendant  was  required  to  furnish, 
but  "modem  appliances"  do  not  necessarily  mean  "the  latest  and 
best  appliances,"  which  the  defendant  insists  was  the  eflfect  of 
the  charge,  and  could  not  have  been  so  understood  by  the  jury. 

The  Century  Dictionary  defines  "modem"  as  "pertaining  to 
the  present  era,  or  to  a  period  extending  from  a  not  very  remote 
past  to  the  passing  time ;  not  ancient  or  remote  in  time ;  not  anti- 
quated or  obsolete,"  and  says  by  way  of  illustration,  that  Mod- 
em History  comprises  the  history  of  the  world  since  the  fall 
of  the  Boman  Empire  or  the  close  of  the  Middle  Ages,  and 
that  modem  fashions,  tastes,  inventions,  and  science  generally, 
refer  to  the  comparatively  brief  period  of  from  one  to  three  or 
four  generations. 

His  Honor  told  the  jury  that  it  was  the  duty  of  the  defendant 
"to  have  its  engines  properly  equipped  with  such  appliances  for 
the  arresting  of  sparks  as  are  in  general  and  approved  use — not 
such  as  will  prevent  any  spark  from  escaping,  but  such  appli- 
ances as  are  in  general  and  common  use,  and  that  will  subserve 
the  purpose  intended,"  and  again,  "If  you  find  by  the  greater 
weight  of  the  evidence  the  spark  which  set  fire  to  the  grass,  and 
which  fire  was  communicated  to  and  destroyed  the  building,  was 
caused  by  the  failure  of  the  defendant  to  properly  equip  its 
engine  with  a  spark  arrester  that  was  modem  and  in  common 
use,  or  they  failed  to  properly  operate  or  manage  it,  it  would 
be  negligence  on  the  part  of  the  defendant  company." 

If  his  Honor  stated  a  contention  of  the  parties  not  supported 
by  evidence,  it  wais  the  duty  of  counsel  to  call  it  to  his  attention ; 
but  one  of  the  witnesses  testified  that  a  shirt  hanging  in  her 
garden  was  set  on  fire  from  the  train;  that  as  she  approached 
the  railroad  crossing  she  had  to  put  her  apron  over  her  head  to 
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keep  the  cinders  from  burning  her,  and  that  about  that  time 
sparks  from  the  train  set  fire  to  the  grass  on  the  plaintiff's  lot, 
which  is,  we  think,  some  evidence  that  the  quantity  of  sparks 
was  unusual,  and  particularly  so  when  considered  in  connection 
with  the  evidence  of  the  conductor  of  the  defendant,  that  the 
spark  arrester  was  in  good  condition  and  that  the  engine  did 
not  throw  any  sparks. 

The  part  of  the  charge  which  the  defendant  thinks  made  the 
liability  of  the  defendant  depend  upon  the  negligence  of  the 
plaintiff  in  permitting  his  lot  to  remain  in  a  foul  condition  is 
where  his  Honor  says:  "There  is  another  aspect  to  this  case 
which  you  will  take  into  consideration.  It  is  for  you  to  say 
what  the  proximate  cause  was.  If  you  find  as  a  fact  that  the 
engine  was  properly  equipped,  properly  managed  and  operated, 
and  sparks  were  emitted  that  set  fire  to  property  off  the  right 
of  way;  that  is  to  say,  if  sparks  were  emitted  from  the  engine 
that  was  properly  equipped,  managed  and  operated,  and  fell 
upon  the  land  of  the  plaintiff  off  the  right  of  way,  there  would 
not  be  any  breach  of  duty  on  the  part  of  the  defendant  because 
his  property  was  burned,  and  the  defendant  would  not  be  respon- 
sible; if  you  should  also  find  that  the  plaintiff  allowed  his 
premises  to  become  so  foul  with  combustible  matter  that  no 
reasonably  prudent  man  would  allow  it  to  stay  in  that  condi- 
tion near  a  railroad,  and  that  the  cause  of  the  injury  was  not 
the  negligence  of  the  defendant,  but  the  proximate  cause  was 
the  negligent  act  of  the  plaintiff  in  allowing  his  lot  to  remain 
in  a  foul  condition ;  and  if  you  shall  find  from  all  the  facts  and 
circumstances  and  by  the  greater  weight  of  the  evidence  that  it 
was  not  the  act  of  a  reasonably  prudent  man  having  regard  to 
the  rights  of  others  to  permit  the  condition  in  his  lot,  and  that 
it  was  a  case  of  negligence  on  his  part,  then  that  would  be  a 
bar  to  recovery,  and  you  would  answer  the  first  issue  *N"o.'  If, 
however,  you  find  that  the  engine  was  not  equipped  with  modem, 
proper  spark  arrester,  and  that  it  was  not  properly  managed 
and  operated,  and  that  the  proximate  cause  of  the  injury  to  the 
plaintiff's  property  was  the  negligence  of  the  defendant  to  pro- 
vide proper  appliances  and  equipment  to  the  engine,  then  it  is 
your  duty  to  answer  that  first  issue  'Yes.' " 
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This  was,  in  effect,  instructing  the  jury  to  answer  the  first 
issue  "No"  if  the  spark  arrester  was  in  good  condition  and  the 
train  prudently  operated,  or  if  the  foul  condition  of  the  lot  of 
the  plaintiff  was  the  proximate  cause  of  his  loss,  and  that  the 
issue  could  not  be  answered  in  f ator  of  the  plaintiff  unless  the 
jury  found  that  the  engine  was  not  properly  equipped  with  a 
spark  arrester  and  was  not  properly  managed  and  operated, 
and  that  this  was  the  proximate  cause,  which  was  more  favor- 
able to  the  defendant  than  it  was  entitled  to. 

(7)  The  measure  of  damage  was  stated  correctly  in  the 
charge.  WiUiams  v.  L,  Co,,  154  N.  C,  310.  The  house  de- 
stroyed by  the  fire  was  a  part  of  the  land,  and  the  injury  was 
to  the  freehold.  The  inquiry,  therefore,  for  the  jury  was,  "How 
much  has  the  land  been  depreciated  in  value  by  the  fire?" 
which  is  but  another  way  of  ascertaining  the  difference  in  the 
value  of  the  land  before  and  after  the  fire. 

It  was,  of  course,  competent  to  introduce  evidence  as  to  the 
size  of  the  house,  the  quality  and  cost  of  the  material  used  in 
its  construction,  the  workmanship,  and  other  relevant  facts,  as 
bearing  on  the  question  of  the  decrease  in  value  of  the  land. 

(8)  As  the  liability  of  the  defendant  was  made  to  depend 
solely  upon  failure  to  provide  a  proper  spark  arrester,  or  to 
operate  its  train  prudently,  if  these  facts  were  found  to  exist, 
the  prior  negligence  of  the  plaintiff,  if  any,  would  not  have 
prevented  a  recovery,  and  in  this  view  the  ordinance  introduced 
by  the  defendant,  and  the  evidence  of  the  tenant  of  the  plaintiff 
that  he  had  not  been  notified  to  remove  trash  from  the  sidewalk, 
would  be  irrelevant  and  harmless;  but  as  the  ordinance  was 
admitted  requiring  notice  to  be  given  under  certain  conditions, 
it  was  not  improper  to  permit  the  plaintiff  to  prove  that  the 
notice  had  not  been  given. 

Upon  a  review  of  the  whole  record,  we  find 
No  error. 


158—15 
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HiGHSMiTH  V.  Page, 


S.  G.  HIGHSMITH  and  Wife  et  al.  v.  M.  R.  PAGE,  S.  C.  PAGE, 
AND  THE  EUREKA  LUMBER  COMPANY. 

(Piled  6  March,  1912.) 

1.  Deeds  and  Conveyances — Interpretation — Husband  and  Wife — 

Estates  In  Entireties — Survivorship — Tenants  In  Common. 

While  in  a  conveyance  of  lands  to  husband  and  wife,  jointly, 
they  will  take  and  hold  the  estate  by  entireties,  the  survivor 
taking  the  whole,  this  character  of  an  estate  is  not  created  when 
It  appears  by  construction  from  the  conveyance  that  It  was  not 
so  Intended,  but  that  tlie  parties  were  to  take  and  hold  their 
Interests  as  tenants  in  common. 

2.  Deeds  and  Conveyances — Interpretation — Intent. 

The  court,  in  construing  a  conveyance  of  lands,  will  examine 
the  whole  instrument  with  reference  to  its  separate  parts  to  as- 
certain the  intention  of  the  parties,  and  will  not  construe  as 
meaningless  any  part  or  phrase  thereof  when  a  meaning  may  be 
found  by  any  reasonable  Intendment. 

3.  Deeds  and  Conveyances — Intent — Interpretation — Husband  and 

Wife — Tenants  In  Common — Descent  and  Distribution. 

A  deed  of  lands  to  husband  and  wife  for  a  consideration  the 
half  of  which  was  furnished  by  the  latter  from  a  sale  of  her  own 
lands,  made  to  the  husband  and  his  heirs,  and  to  the  wife  and  her 
heirs,  and  to  their  heirs  jointly,  with  the  habendum  expressed 
to  the  same  effect,  conveys  to  them  an  estate  in  conmion  and  not 
of  entireties,  the  wife's  interest  descendible,  at  her  death,  to  her 
heirs  at  law,  subject  to  the  curtesy  of  her  surviving  husband. 

4.  Deeds    and    Conveyances — Reformation — Equity — Fraud    or    Mis- 

take— Proof  Required — Questions  for  Jury. 

For  equity  to  correct  a  deed  for  mistake,  it  must  be  established 
by  clear,  strong,  and  convincing  evidence,  and  it  is  for  the  jury 
to  determine  whether  the  proof  meets  the  required  standard  ac- 
cording to  the  instructions  from  the  court. 

5.  Same — Issues — Cloud  on  Title. 

A  deed  of  lands  to  husband  and  wife  conveyed  an  estate  in 
common  and  not  in  entireties.  After  the  death  of  the  wife,  the 
husband,  assuming  title  of  the  whole  by  way  of  survivorship, 
conveyed  it  to  another.  There  was  evidence  tending  to  show  that 
the  lands  in  controversy  should  have  been  conveyed  separately 
to  the  wife  as  her  part  of  the  land :  Held,  in  this  case,  evidence 
sufficient  for  an  issue  to  be  submitted  to  the  jury  as  to  the  mis- 
take In  the  deed,  and  to  sustain  a  suit  to  remove  a  cloud  upon 
the  title  by  the  heirs  at  law  of  the  wife. 
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Appeal  from  Carter,  J,,  at  September  Term,  1911,  of  Pitt. 

Civil  action  to  reform  a  deed  by  reason  of  mistake,  to  remove 
doud  from  title,  and  restrain  cutting  of  timber.  At  the  close 
of  the  testimony,  on  motion  of  the  defendant,  there  was  judg- 
ment of  nonsuit,  and  plaintiff  excepted  and  appealed. 

Jxdius  Brown  and  Moore  &  Long  for  plaintiff. 
Harry  Skinner  for  defendant. 

Hoke,  J.  On  the  trial  it  was  made  to  appear  that  on  8 
Xovember,  1875,  S.  E.  Eoss  and  wife  conveyed  M.  E.  Page  and 
his  wife,  Elizabeth,  a  tract  of  land  lying  in  Pitt  County,  con- 
taining about  235  acres,  more  or  less.  The  portions  of  the  deed 
more  directly  relevant  being  in  terms  as  follows : 

"This  deed  made  by  S.  E.  Eoss  and  wife,  Margaret,  of  the 
county  of  Pitt  and  State  of  North  Carolina,  of  the  first  part, 
to  M.  B.  Page  and  Elizabeth  Page,  his  wife,  of  the  county  and 
State  aforesaid,  witnesseth :  That  the  said  S.  E.  Eoss  and  wife, 
for  and  in  consideration  of  twelve  hundred  dollars  ($1,200)  to 
them  in  hand  paid,  one-half  by  M.  E.  Page  and  one-half  by 
Elizabeth  Page  out  of  the  sale  of  her  own  land,  the  receipt  of 
which  is  hereby  acknowledged,  hath  bargained  and  sold,  and 
by  this  deed  doth  bargain,  sell,  and  convey  to  the  said  M.  E. 
Page,  his  heirs,  and  to  Elizabeth  Page,  her  heirs,  and  to  their 
heirs  and  assigns,  jointly,  the  following  described  piece  or  parcel 
of  land :    Situate  in  the  county  of  Pitt,  adjoining  the  lands  of 
John  H.  Eaules,  J.  M.  Eollins,  John  Page,  and  others,  and 
containing  235  acres,  more  or  less,  together  with  all  the  privi- 
leges and  appurtenances  thereto  belonging  or  in  any  wise  apper- 
taining.   To  have  and  to  hold  the  said  piece  or  parcel  of  land, 
to  them,  the  said  M.  E.  Page,  his  heirs,  and  the  said  Elizabeth 
Page,  her  heirs,  and  to  their  heirs  and  assigns,  in  fee  simple ; 
and  thie  said  S.  E.  Eoss  and  wife,  for  themselves,  their  heirs 
and  executors  and  administrators,  doth  covenant  and  agree  with 
the  said  M.  E.  Page,  his  heirs,  and  Elizabeth  Page,  his  wife, 
and  her  heirs,  and  their  heirs  and  assigns,"  etc. ;  that  125  acres 
of  the  land,  including  the  dwelling-house  and  improvements, 
were  situate  on  the  east  side  of  a  canal  or  large  ditch,  and  the 
remainder  on  the  west  side ;  that  M.  E.  Page  and  wife,  entered 
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into  possession,  under  the  deed,  and  some  time  thereafter  Eliz- 
abeth, the  wife,  died,  leaving  her  surviving  one  child  by  a 
former  husband  and  three  surviving  children  of  another  such 
child,  and  two  children  by  the  marriage  with  M.  E.  Page,  to 
wit,  Nana  Highsmith,  all  of  plaintiffs,  and  S.  C.  Page.  It  fur- 
ther appeared  that  M.  R.  Page  also  had  a  son,  John,  by  a 
former  wife,  but  the  record  does  not  disclose  whether  this  son 
is  now  living.  During  the  marriage,  M.  E.  Page  and  Elizabeth, 
by  mortgage,  and  afterwards  by  deed,  conveyed  away  the  por- 
tion of  the  land  lying  west  of  the  canal,  and  after  the  death  of 
said  Elizabeth,  to  wit,  in  1903,  M.  R.  Page  sold  and  conveyed 
the  timber,  of  specified  dimensions,  on  the  125  acres  lying  east 
of  the  canal,  to  the  Eureka  Lumber  Company,  one  of  the  defend- 
ants, and  later,  in  February,  1907,  he  sold  to  S.  C.  Page,  his 
son  by  Elizabeth,  the  remainder  in  the  125  acres,  subject  to 
his  own  life  estate  therein  and  subject  to  the  conveyance  of  the 
timber  to  the  lumber  company.  There  was  also  allegation,  with 
evidence,  on  the  part  of  plaintiffs,  tending  to  show  that  at  or 
before  the  time  of  buying  the  Ross  land,  in  1875,  Elizabeth 
Page,  holding  a  tract  of  land  as  devisee  of  her  former  husband, 
had  sold  the  same  and  paid  the  money  received  therefor  as  part 
of  the  purchase  price  for  the  land  in  controversy,  and  further 
that  this  was  done  with  the  understanding  and  agreement  that 
the  purchase  of  the  Ross  land,  lying  east  of  the  canal,  the  part 
now  in  controversy,  should  belong  and  be  conveyed  to  Elizabeth 
Page  as  her  part.  The  present  suit  was  instituted  by  the  chil- 
dren and  heirs  at  law  of  Elizabeth  Page  other  than  S.  C.  Page, 
against  M.  R.  Page,  S.  C.  Page,  his  son,  and  the  Eureka  Lum- 
ber Company,  to  reform  and  correct  the  deed;  to  restrain  the 
cutting  of  timber  by  the  lumber  company  and  to  remove  the 
cloud  from  the  title  created  by  the  deeds  of  M.  R.  Page  to  his 
codefendants. 

^N'umerous  and  repeated  decisions  of  our  Court  recognize  and 
apply  the  principle  that  where  land  is  conveyed  to  'Tiusband 
and  wife  jointly,  they  will  take  and  hold  an  estate  by  entireties, 
and  that,  on  the  death  of  one,  the  whole  belongs  to  the  survivor." 
Morton  v.  Lumber  Co.,  154  ^.  C,  278;  Hood  v,  Mercer,  150 
IS.  C,  699 ;  Jones  v.  Smith,  149  IST.  C,  579 ;  West  v,  R.  R.,  140 
K  C,  620. 
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It  is  also  well  established  with  us  that  where,  in  a  conveyance 
to  a  husband  and  wife,  it  appears  that  no  such  estate  was  in- 
tended, but  the  parties  were  to  take  and  hold  their  interests  as 
tenants  in  common,  the  intent  as  expressed  in  the  deed  must  be 
allowed  to  prevail.  {Isley  v.  Sellars,  153  N.  C,  374;  Stcdcup 
V,  Stcdcup,  137  N.  C,  305;  Murer  v.  Brovm,  133  N.  Y.,  308), 
and  that  this  intent  must  be  arrived  at  from  a  perusal  of  the 
entire  instrument.  Hendricks  v.  Furniture  Co.,  156  N.  C,  569 ; 
THpleH  V.  Waiiams,  149  N".  C,  394. 

In  HendricJc's  case  the  correct  rule  was  stated  as  follows: 
"The  court,  in  construing  a  contract,  will  examine  the  whole 
instrument  with  reference  to  its  separate  parts  to  ascertain  the 
intention  of  the  parties,  and  will  not  construe  as  meaningless 
any  part  or  phrase  thereof  when  a  meaning  may  thus  be  found 
by  any  reasonable  construction." 

Applying  this  wholesome  rule  of  interpretation,  a  perusal  of 
the  entire  instrument  will  disclose  that,  while  the  deed,  in  its 
first  clause,  purports  to  be  made  to  M.  R.  Page  and  Elizabeth 
Page,  his  wife,  the  parties,  throughout  the  remaining  portions 
of  the  deed,  make  it  clear  that  an  estate  by  entireties  was  not 
intended.  It  recites  that  one-half  of  the  consideration  was  paid 
by  M.  R.  Page  and  one-half  by  Elizabeth  Page  out  of  the  sale 
of  her  own  land,  and  the  conveyance  is  then  made  to  M.  R.  Page 
and  his  heirs  and  to  Elizabeth  Page  and  her  heir's  and  to  their 
heirs  jointly,  and  in  the  habendum  and  the  warranty  the  par- 
ties are  careful  to  specify  that  the  same  is  made  to  M.  R.  and 
his  heirs  and  to  Elizabeth  and  her  heirs  and  their  heirs  and 
assigns;  the  intent  evidently  being  that  the  parties  should  take 
and  hold  as  tenants  in  common,  in  equal  interests,  and  that  of 
Elizabeth  should  descend  to  her  children  as  her  heirs  at  law, 
•abject  to  curtesy  of  her  surviving  husband,  M.  R.  Page. 

There  was  error,  therefore,  in  the  judgment  of  nonsuit,  for  on 
the  face  of  the  deed  we  are  of  opinion  that  the  instrument  as 
now  expressed  creates  a  tenancy  in  common  between  the  hus- 
band and  wife,  and  the  plaintiffs,  the  heirs  at  law  of  Elizabeth, 
have  an  interest  in  the  land  which  entitles  them  to  maintain  the 
Action. 
We  are  of  opinion  also,  as  stated,  that  there  is  evidence  in  the 

wcord  requiring  that  an  issue  be  submitted  as  to  the  alleged 
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mistake  in  the  original  deed  from  S.  R.  Ross  and  wife.  This, 
under  our  authorities,  must  be  established  bj  clear,  strong,  and 
convincing  evidence,  but  where  there  is  testimony  sufficient  to 
carry  the  case  to  the  jury  on  such  an  issue,  it  is  with  them  to 
determine  whether  the  proof  meets  the  required  standard.  The 
rule  prevailing  in  such  cases  is  very  well  stated  in  Gray  t\ 
JenJcin^,  151  N.  C,  80,  as  follows:  "The  evidence  to  reform  a 
written  deed  must  be  clear,  strong,  and  convincing,  but  when 
the  testimony. is  sufficient  to  carry  the  case  to  the  jury,  as  on 
an  ordinary  issue,  the  judge  can  only  lay  this  down  as  a  proper 
rule  to  guide  the  jury  in  their  deliberations,  and  it  is  for  them 
to  determine  whether,  in  a  given  case,  the  testimony  meets  the 
requirements  of  this  rule  as  to  the  degree  of  proof." 

This  opinion  will  be  certified  to  the  end  that  the  order  of 
nonsuit  be  set  aside  and  the  issues  properly  arising  on  the  plead- 
ings be  referred  to  a  jury. 

Reversed. 


E.  E.  EUBANKS  v.  A.  F.  BECTON. 
(Filed  0  March,  1912.) 

1.  Mortgages — Default  in  Part — Maturity  of  the  Whole. 

A  mortgage  on  lands  to  secure  a  series  of  bonds  for  borrowed 
money,  giving  the  mortgagee  power  and  authority  to  sell  the  lands 
upon  default  in  payment  "of  either  of  said  sums  of  money  or  any 
part  thereof*  after  advertisement,  etc.,  and  convey  the  lands  to 
the  purchaser  in  fee  simple,  "and  out  of  the  moneys  arising  from 
said  sale  to  retain  the  principal  and  interest  which  shall  then  be 
due  on  the  said  bonds,"  is  valid,  and  authorizes  a  sale  under  the 
power  upon  failure  to  pay  any  part,  and  before  the  maturity  of 
the  whole  debt. 

2.  Mortgages — Foreclosure — Power  of  Sale— >8trict  Compliance — No- 

tice of  Sale — Invalid  Sale. 

When  a  power  of  sale  is  given  in  a  mortgage,  a  strict  compli- 
ance with  the  terms  on  which  it  is  to  be  exercised  is  necessary; 
and  when  it  is  prescril>ed  that  the  notice  of  sale  be  posted  at  the 
courthouse  door  and  four  other  public  places,  a  sale  thereunder 
is  invalid  if  the  notice  is  posted  at  the  courthouse  door  and  three 
other  public  places.  The  effect  of  Revisal,  sec.  641,  was  not  be- 
fore the  Court  in  this  case,  and  it  was  not  construed. 
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3.  Same — Purchaser — Notice. 

A  purchaser  at  a  sale  of  lands  under  a  mortgage  with  power  of 
sale  is  a  purchaser  with  notice  of  the  terms  under  which  the 
power  of  sale,  as  therein  expressed,  must  be  exercised,  and  his 
deed  is  Invalid  when  In  the  terms  of  sale  of  the  mortgage  ante- 
dating Revisal,  sec.  641,  are  not  in  strictness  pursued. 

4.  Mortgages — Foreclosure — Invalid   Sale — Purchaser — Rental   of 

Mortgagor — Waiver — Knowledge. 

In  order  to  waive  an  Irregularity  in  the  exercise  of  the  power 
of  sale  contained  in  a  mortgage,  it  Is  necessary  that  the  acts 
alleged  as  a  waiver  be  committed  with  the  knowledge  of  the  one 
who  does  them ;  and  a  mortgagor  after  an  Invalid  sale  for  failure 
of  the  mortgagee  to  strictly  observe  the  terms  thereof,  without 
knowledge  of  the  irregularity,  does  not  waive  It  by  subsequently 
renting  the  lands  from  the  purchaser. 

5.  Same — Application  of  Rents. 

The  rents  collected  of  the  mortgagor  who  has  rented  from  the 
purchaser  of  lands  after  an  invalid  sale,  and  who  has  not  waived 
its  irregularities,  must  be  applied  to  the  payment  of  the  mort- 
gage debt 

6.  Mortgages — Foreclosure — Invalid   Sale — Equitable  Assignment. 

A  deed  of  mortgaged  lands  made  to  a  purchaser  at  a  foreclosure 
sale,  which  is  inoperative,  is  valid  only  as  an  equitable  assign- 
ment of  the  note  and  mortgage,  and  the  mortgagor,  nothing  else 
appearing,  is  entitled  to  an  accounting. 

Appeal  from  Carter,  J.,  at  November  Term,  1911^  of  Jones. 

This  is  an  action  by  the  plaintiff  as  mortgagor,  for  an  account- 
ing and  to  redeem.  The  issues  raised  by  the  pleadings  were  by 
consent  referred  to  Hon.  F.  A.  Daniels,  and  the  following  facts 
are  found  by  him,  to  which  no  exception  is  taken : 

On  3  April,  1900,  the  defendant,  Amos  F.  Becton,  conveyed 
to  the  plaintiff,  E.  E.  Eubanks,  the  tract  of  land  described  in 
the  complaint,  for  the  consideration  of  $1,000. 

On  the  same  day  the  plaintiff  and  his  wife  executed  and  de- 
livered to  said  Becton  their  ten  bonds  for  the  purchase  money, 
in  different  amounts  and  payable*  1  January,  1901,  and  annually 
thereafter  up  to  and  including  1  January,  1910;  and  to  secure 
the  payment  of  the  same  they  also  executed  and  delivered  to  said 
defendant  a  mortgage  upon  the  said  land,  which  was  duly  proven 
and  registered  in  said  county,  and  in  which  it  is  provided,  "that 
if  default  should  be  made  in  the  payment  of  either  of  said  sums 
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of  money,  or  any  part  thereof,  the  said  parties  of  the  first  part 
in  such  case  do  hereby  authorize  and  fvlly  empower  the  said 
party  of  the  second  part,  his  heirs,  executors,  administrators, 
and  assigns,  to  sell  the  said  hereby  granted  premises  at  public 
outcry  at  the  courthouse  door  in  Trenton,  Jones  County,  after 
first  advertising  the  same  for  thirty  days  at  the  courthouse  door 
and  four  other  public  places  in  Jones  Coimty,  and  convey  the 
same  to  the  purchaser  in  fee  simple,  and  out  of  the  moneys  aris- 
ing from  said  sale  to  retain  the  principal  and  interest  which 
shall  then  be  due  on  the  said  bonds." 

On  30  December,  1901,  the  first  note  not  being  paid,  the  de- 
fendant, purporting  to  act  untter  the  power  of  sale  contained  in 
the  mortgage,  offered  for  sale  at  the  courthouse  door  in  Trenton, 
North  Carolina,  the  lands  described  in  the  said  mortgages,  after 
advertising  the  said  sale  by  posting  notices  for  thirty  days  at 
the  courthouse  door  and  three  other  public  places  in  Jones 
County,  when  and  where  one  J.  A.  Smith,  being  the  highest 
bidder,  was  declared  the  purchaser  at  the  price  of  $1,000;  that 
the  said  Smith  transferred  his  bid  to  the  defendant  Heath,  who 
rented  said  land  to  the  plaintiff  Eubanks  for  the  years  1902, 
1903,  and  1904,  and  received  the  rent  therefor;  that  at  the  time 
of  such  renting  the  plaintiff  did  not  know  of  any  irregularity 
in  the  sale ;  that  on  7  November,  1902,  the  said  Becton  executed 
a  deed  to  said  Heath,  purporting  to  convey  said  lands,  in  con- 
sideration of  $1,000,  in  which  deed  there  is  no  reference  to  the 
said  mortgage  or  the  power  contained  therein;  that  about  Feb* 
ruary,  1904,  the  said  Becton  executed  another  deed  to  the  said 
Heath,  purporting  to  convey  said  land,  in  which  it  is  recited 
that  the  sale  was  made  after  advertisement  at  the  courthouse 
door  and  three  other  public  places,  and  that  the  deed  is  made 
pursuant  to  the  execution  of  the  power  in  said  mortgage. 

The  referee  stated  the  account  between  the  parties,  to  which 
there  is  no  exception. 

The  report  of  the  referee  was  confirmed,  and  from  a  judg- 
ment in  accordance  therewith  the  defendants  appeal. 

Rouse  &  Land  and  Shaw  £  Powers  for  plaintiff, 
T.  D,  Warren,  Loftin  £  Dawson,  and  A,  D.  Ward  for  de- 
fendant. 


N.C.]  SPRING  TERM,  1912.  233 

EUBANKS  V,  BeCTON. 

Allen,  J.  The  right  of  the  plaintiff  to  redeem  depends  upon 
the  validity  of  the  sale  made  under  the  power  contained  in  the 
mortgage,  executed  by  him. 

If  the  sale  can  be  upheld,  the  defendant  Heath  is  the  owner 
of  the  land,  and  if  not,  the  deed  to  him  is  operative  only  as  an 
equitable  assignment  of  the  notes  and  mortgage,  and  the  plain- 
tiff, nothing  else  appearing,  is  entitled  to  an  accounting. 

The  sale  is  attacked  by  the  plaintiff  upon  two  grounds:  (1) 
That  the  mortgage,  although  containing  a  provision  that  the 
knd  may  be  sold  upon  failure  to  pay  either  note,  does  ncft  pro- 
vide that  upon  such  failure  the  whole  indebtedness  shall  be- 
come due,  and  that,  therefore,  no  sale  could  be  made  until  the 
maturity  of  the  last  note.  (2)  That  the  mortgage  requires  the 
notice  of  sale  to  be  posted  at  the  courthouse  door  and  fowr  other 
public  places,  and  it  was  in  fact  posted  at  the  courthouse  door 
and  three  other  public  places. 

(1)  The  mortgage  contains  the  express  stipulation  that  the 
land  may  be  sold  upon  failure  to  pay  either  note,  and  requires 
the  proceeds  of  sale  to  be  applied  to  "the  principal  and  interest 
which  shall  be  then  due  on  the  said  bonds."  The  language  is 
clear  and  the  intention  of  the  parties  easily  ascertained,  and 
we  must  give  effect  to  it.  It  is  permissible  to  provide  that  the 
whde  debt  shall  become  due  upon  failure  to  pay  any  part,  but 
not  essential  to  the  exercise  of  the  power  of  sale.  Gore  v,  Davis, 
m  N.  C,  234. 

(2)  The  second  question  is  more  serious.  Powers  of  sale  in 
a  mortgage  are  contractual,  and  as  there  are  many  opportunities 
for  oppression  in  their  enforcement,  courts  of  equity  are  dis- 
posed to  scrutinize  them,  and  to  hold  the  mortgagee  to  the  letter 
of  the  contract.  If  a  different  view  should  prevail,  and  we 
conld  dispense  with  some  stipulation  in  the  power  because  we 
conld  not  see  that  injury  had  ensued  from  failure  to  observe  it, 
we  could  practically  destroy  the  contract  of  the  parties. 

The  view  taken  by  the  courts  of  such  powers  is  illustrated  by 
what  is  said  in  Komegwy  v.  8picer,.7Q  N.  C,  97 :  "The  idea  of 
allowing  the  mortgagee  to  foreclose  the  equity  of  redemption 
hy  a  sale  made  by  himself,  instead  of  a  decree  for  foreclosure 
and  a  sale  made  under  the  order  of  the  court,  was  yielded  to, 
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after  great  hesitation,  on  the  ground  that,  in  a  plain  case,  when 
the  mortgage  debt  was  agreed  on  and  nothing  else  was  to  be 
done  except  to  sell  the  land,  it  would  be  a  useless  expense  to 
force  the  parties  to  come  into  equity  when  there  were  no  equities 
to  be  adjusted,  and  the  mortgagor  might  be  reasonably  assumed 
to  have  agreed  to  let  a  sale  be  made  after  he  should  be  in  de- 
fault. But  this  power  of  sale  has  always  been  watched  with 
great  jealousy."  And  in  Shew  v.  Call,  119  N.  C,  453:  "Mort- 
gages with  power  of  sale  are  not  looked  upon  with  disfavor  as 
they  ctace  were.  But  courts  of  equity,  or  of  equitable  jurisdic- 
tion, will  still  guard  the  rights  of  the  mortgagor  with  jealous 
care."  And  in  F lemming  v,  Barden,  127  N.  C,  217 :  "The  prac- 
tice of  inserting  powers  of  sale  in  mortgages  was  recognized  by 
this  Court  with  great  reluctance,  and  has  always  been  regarded 
with  extreme  jealousy,  but  not  now  with  the  same  disfavor." 

In  the  case  of  Brett  v.  Davenport,  151  'S,  C,  59,  the  effect 
of  failure  to  advertise  according  to  the  terms  of  the  mortgage 
was  directly  involved,  and  Justice  Hoke,  speaking  to  that  ques- 
tion, says :  "Again,  it  appears  that  at  the  time  of  the  first  sale, 
or  attempted  sale,  the  property  had  not  been  advertised  'accord- 
ing to  law  or  as  required  by  the  terms  of  the  deed  of  trust  under 
which  he  had  sold,'  and  on  such  facts  it  is  very  generally  held, 
uniformly,  so  far  as  we  have  examined,  that  a  sale  would  have 
been  invalid.  In  an  instrument  of  this  kind  the  law  is  that  a 
statutory  requirement  or  contract  stipulation  in  regard  to  notice 
is  of  the  substance,  and  unless  complied  with  a  sale  is  ineffect- 
ive as  a  foreclosure,  and  even  when  consummated  by  deed  the 
conveyance  only  operates  to  pass  the  legal  title,  subject  to  cer- 
tain equitable  rights  in  the  purchaser,  as  of  subrogation,  etc., 
in  case  he  has  paid  the  purchase  money  in  good  faith." 

The  decisions  in  other  States  seem  also  to  be  practically 
uniform  that  there  must  be  a  strict  compliance  with  the  terms 
of  the  mortgage' before  the  power  can  be  exercised. 

In  27  Cyc,  1465,  the  rule  is  stated  that,  "A  power  of  sale 
contained  in  a  mortgage  or  deed  of  trust  must  be  strictly  pur- 
sued, and  all  its  terms  and  conditions  complied  with,  in  order 
to  render  the  sale  valid" ;  and  again  on  page  1466 :  "It  is  essen- 
tial to  the  validity  of  a  sale  under  a  power  in  a  mortgage  or  deed 
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of  trust,  to  comply  fully  with  its  requirements  as  to  giving  notice 
of  the  sale";  and  on  page  1472:  "Directions  of  the  statute  or 
of  the  mortgage  as  to  the  length  of  time  the  notice  must  be  pub- 
lished, or  the  number  of  times  it  must  appear,  are  imperative, 
and  a  sale  made  without  strict  compliance  therewith  is  invalid 
and  passes  no  title" ;  and  the  text  is  supported  by  the  cases  cited 
in  the  notes.  Thorrdon  v.  Boy  den,  31  111.,  210 ;  Bigler  v.  Waller, 
SI  U.  S.,  304;  Hall  v.  Tovme,  45  III,  495;  Shillaber  v.  Robin- 
son, 97  U.  S.,  77 ;  Sea/rs  v,  Livermore,  17  Iowa,  297 ;  Preston^  v, 
Johnson,  105  Va.,  240. 

In  Sears  v.  Livermore,  supra,  it  was  held  that  a  sale  under 
the  power  in  a  mortgage  was  invalid,  when  the  mortgage 
required  the  notice  to  be  posted  on  the  door  of  a  hotel,  and  it 
was  posted  nearby,  because  of  the  refusal  of  the  proprietor  of 
the  hotel  to  permit  it  to  be  placed  on  the  door ;  and  this  was 
approved  in  Preston  v.  Johnson,  supra,  in  which  the  Court 
quotes  with  approval  what  is  said  by  Mr.  Freeman  in  a  note  to 
Tyler  v.  Herring,  19  Am.  St.,  263,  as  follows :  'TVhere  the  in- 
strument creating  the  trust  has  given  directions  concerning  the 
mode  of  sale,  they  must  be  substantially  pursued.  Any  direction 
regarding  the  notice  of  sale  is  material,  and  the  trustee  is  not 
at  liberty  to  disobey  it.  His  sale  made  without  complying  with 
it  wiU,  in  most  jurisdictions,  be  regarded  as  either  absolutely 
void  or  as  liable  to  be  vacated  upon  complaint  of  any  person 
interested  in  the  execution  of  the  trust." 

In  Moore  v.  Dick,  187  Mass.,  208,  a  sale  was  declared  void 
when  the  notice  of  sale,  instead  of  being  published  in  a  certain 
weekly  newspaper  named  in  the  power  of  sale,  was  published  in 
a  daily  newspaper  of  another  name,  printed  by  the  same  pro- 
prietor and  issued  from  the  same  office,  and  the  Court  says :  "It 
18  familiar  law  that  one  who  sues  under  a  power  must  follow 
strictly  its  terms.  If  he  fails  to  do  so,  there  is  no  valid  execu- 
tion of  the  power,  and  the  sale  is  void." 

This  case  was  approved  in  Chace  v.  Morse,  189  Mass.,  561, 
and  the  Court  there  distinguishes  between  irregularities  which 
avoid  the  sale  and  those  that  do  not.  The  Court  savs :  "The 
distinction  between  the  two  classes  of  cases  has  not  been  very 
dearly  defined,  and  the  decisions  in  the  different  jurisdictions 
do  not  entirely  agree.    It  has  repeatedly  been  said  that,  in  order 
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to  make  a  valid  sale  under  a  power  in  a  mortgage,  the  terms 
of  the  power  must  be  strictly  complied  with.  Roarty  v.  Mitch- 
ell, 7  Gray,  243;  Smith  v.  Provin,  4  Allen,  516;  Bigler  v. 
Waller,  14  Wall.,  297;  Shillaber  v.  Robinson,  97  U.  S.,  68. 
Where  the  sale  is  to  foreclose  a  mortgage  for  a  breach  of  the 
condition,  there  is  no  authority  to  sell  imless  there  is  a  breach, 
and  an  attempted  sale  would  be  without  effect  upon  the  right 
of  redemption.  So,  where  a  certain  notice  is  prescribed,  a 
sale  without  any  notice,  or  upon  a  notice  lacking  the  essential 
requirements  of  the  written  power,  would  be  void  as  a  proceed- 
ing for  foreclosure.  Moore  v.  Dick,  187  Mass.,  207.  But  if 
everything  is  done  upon  which  jurisdiction  and  authority  to 
make  a  sale  depend,  irregularities  in  the  manner  of  doing  it, 
or  in  the  subsequent  proceedings,  which  may  affect  injuriously 
the  rights  of  the  mortgagor,  do  not  necessarily  render  the  sale 
a  nullity." 

Perry  on  Trusts,  sec.  602p  and  602q,  declares  the  same  princi- 
ple. It  says:  "It  must  be  constantly  borne  in  mind  that  the 
power  of  sale  given  in  the  deed  or  mortgage  must  be  strictly 
followed  in  all  its  details.  The  power  of  transferring  the  prop- 
erty of  one  man  to  another  must  be  followed  strictly,  literally, 
and  precisely.  Such  a  power  admits  of  no  substitution  and  of 
no  equivalent,  even  in  unimportant  details.  If  the  power  con- 
tains the  details,  the  parties  have  made  them  important;  and 
no  change  can  be  made  even  if  the  mortgagor  would  be  bene- 
fited thereby,  nor  if  a  statute  provides  a  different  manner.  If 
the  power  is  not  executed  as  it  is  given,  in  all  particulars,  it 
is  not  executed  at  all,  and  the  mortgagor  still  has  his  equity  of 
redemption."  "If  the  form  of  notice,  and  the  manner  of  giving 
it,  whether  by  posting  in  public  places  or  by  advertising  in  a 
newspaper,  are  prescribed  in  the  power,  they  must  be  strictly 
followed;  and  if  the  particular  place  of  notice  is  named,  notice 
must  be  posted  in  that  place ;  if  the  newspaper  is  named,  publi- 
cation of  notice  must  be  made  in  that  paper.  It  is  not  necessary 
to  giYe  other  notice  of  the  sale  than  that  prescribed  in  the 
power,  but  it  is  necessary  to  follow  the  power  in  good  faith.  If 
the  notice  named  in  power  cannot  be  given,  as  if  the  newspaper 
named  has  ceased  to  be  published,  the  mortgagees  cannot  sell 
without  recourse  to  a  court  of  equity." 
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It  will  be  noted  that  the  mortgage  before  us  and  the  sale 
thereunder  antedate  the  act  of  1905,  which  is  now  a  part  of 
section  641  of  the  Revisal,  providing  that  no  sale  shall  be  made 
imder  a  mortgage,  etc.,  thereafter  executed,  until  notice  of  such 
sale  shall  be  posted  at  the  courthouse  door  and  three  other  pub- 
lic places,  and  the  effect  of  that  statute  is  not  before  us. 

We  conclude,  therefore,  that  we  cannot  disregard  the  require- 
ments of  the  mortgage,  and  that  the  sale  is  invalid,  because 
notice  thereof  was  not  given  in  accordance  with  its  terms. 

If  the  sale  is  invalid,  the  purchaser  Heath  had  notice  thereof, 
because  it  is  recited  in  his  deed  that  notice  of  sale  was  posted 
at  the  courthouse  door  and  three  other  public  places,  and  as  the 
mortgage  is  a  necessary  link  in  his  chain  of  title,  he  is  charged 
with  notice  that  it  required  a  publication  at  four  other  public 
places.  Thompson  v.  Blair,  7  N".  C,  591;  Holmes  v.  Holmes, 
86  X.  C,  209. 

The  defendants  contend,  however,  that  if  it  is  held  that  it 
was  necessary  to  publish  the  notice  of  sale  at  four  other  public 
places,  the  failure  td  do  so  is  an  irregularity,  that  the  sale  was 
not  absolutely  void,  and  that  the  plaintiff  by  acquiescence  has 
ratified  the  sale,,  or  by  renting  from  the  purchaser  is  estopped 
to  deny  its  validity. 

It  is  true  that  the  mortgagor  may,  by  acquiescence  in  the  con- 
duct of  the  sale,  be  precluded  from  questioning  its  irregularity 
(liavsford  v.  Speaks,  112  N.  C,  612),  but  there  can  be  no  acqui- 
escence without  knowledge,  and  it  is  a  fact  established  in  this 
ease  that  the  plaintiff  did  not  know  of  the  irregularity  in  the 
sale  at  the  time  he  rented  from  the  purchaser,  nor  until  a  short 
time  before  this  action  was  commenced. 

In  Pence  t\  Langdon,  99  U.  S.,  578,  it  is  said :  "Acquiescence 
and  waiver  are  always  questions' of  fact.  There  can  be  neither 
without  knowledge.  The  terms  import  this  foundation  for  such 
action.  One  cannot  waive  or  acquiesce  in  a  wrong  while  igno- 
nmt  that  it  has  been  committed.  Current  suspicion  and  rumor 
are  not  enough.  There  must  be  knowledge  of  facts  which  will 
enable  the  party  to  take  effectual  action.  [N'othing  short  of  this 
will  do,"  and  the  plaintiff  cannot  be  held  to  be  negligent  in 
assuming  the  sale  to  be  regular,  when  the  presumption  is  that 
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it  was  advertised  according  to  law.  Limsford  v.  Speaks,  112 
N.  C,  612 ;  Cawfield  v.  Owens,  129  N .  C,  288. 

Nor  does  the  rental  of  the  land  estop  the  plaintiff  from  assert- 
ing his  equity  to  redeem.  At  the  time  he  rented,  he  thought 
the  sale  was  regular,  and  he  entered  into  the  contract  of  rental 
in  ignorance  of  the  fact  that  he  had  the  right  to  redeem;  but 
aside  from  this,  the  relation  of  mortgagor  and  mortgagee  being 
established,  a  court  of  equity  would  give  eflPect  to  such  an  agree- 
ment only  so  far  as  is  necessary  to  protect  the  rights  of  the 
mortgagee. 

The  rights  of  the  mortgagor  in  possession  are  almost  identical 
with  those  of  a  vendee  in  a  bond  for  title,  and  it  has  been  held 
repeatedly  that,  while  the  vendee  may,  under  some  circum- 
stances, rent  from  the  vendor,  and  thereby  confer  the  right  to 
enforce  payment  of  the  rent  under  the  landlord  and  tenant  act, 
that  this  alone  does  not  impair  the  equity  in  the  vendee,  and 
that  the  rents  collected  must  be  applied  to  the  debt.  Taylor  v. 
Taylor,  112  N.  C,  27;  CrinUey  v.  Edgerton,  113  N.  C,  444; 
Jones  V.  Jones,  117  N.  C,  257. 

We  conclude,  therefore,  that  there  is  no  error,  and  the  judg- 
ment must  be  affirmed. 

This  result  does  not  seem  to  be  unjust  to  the  purchaser,  as  he 
has  received  more  from  the  plaintiff  and  the  land  than  he  agreed 
to  pay  the  mortgagee. 

Affirmed. 


COMMERCIAL  AND  FARMERS  BANK  v.  SCOTLAND  NECK 

BANK  AND  F.  P.  SHIELDS. 

(Filed  20  December,  1911.) 

1.  Notes — Security — Subrogation — Agreement — Debtor  and  Creditor 
— Notice — Equity. 

One  advancing  money  to  a  debtor  under  an  agreement  that 
the  latter  Is  to  take  up  a  note  of  his  secured  creditor  and  hold 
the  security  as  collateral  to  the  note  given  for  the  money  thus 
advanced  is  entitled  to  be  subrogated  to  the  first  creditor's  rights 
in  the  security  upon  the  discharge  of  his  note  by  payment,  in 
the  absence  of  intervening  equities,  whether  or  not  the  holder  of 
the  first  note  had  notice  of  the  agreement. 
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2.  Same. 

A  debtor  who  has  entered  into  an  agreement  to  take  up  a  note 
with  security  In  the  hands  of  his  creditor  with  money  advanced 
for  the  purpose,  and  have  the  securities  assigned  as  collateral 
to  a  note  given  for  the  money  thus  advanced,  does  not  defeat 
the  right  of  the  one  advancing  the  money  to  be  subrogated  to  the 
rights  of  the  holder  of  the  first  note  in  the  securities,  by  having 
them  assigned  to  himself,  contrary  to  the  agreement,  and  in  the 
absence  of  intervening  equities,  especially,  as  in  this  case,  when 
the  debtor  at  once  placed  the  securities  in  the  hands  of  the  cred- 
itor advancing  the  money  for  the  purposes  agreed  upon. 

3.  Same — ^Trusts  and  Trustees. 

Equity  will  not  allow  a  debtor,  who  has  had  money  advanced  to 
him  with  which  to  take  up  his  note  secured  by  a  mortgage  under 
an  agreement  that  the  security  will  be  held  as  collateral  to  his 
note  given  for  the  money  advanced,  to  avail  himself  of  a  breach 
of  trust  in  taking  an  assignment  of  the  note  and  mortgage  to 
himself  and  thereby  defeat  the  right  created  by  his  agreement, 
upon  the  faith  of  which  the  money  was  advanced,  but  will  regard 
the  assignment  of  the  security,  if  made  to  the  debtor,  as  being 
for  the  benefit  of  him  to  whom  it  justly  belongs. 

4.  Same — Assignment  for  Creditors. 

An  assignee,  in  a  conveyance  for  the  benefit  of  creditors,  takes 
subject  to  prior  equities  by  which  his  assignor  is  bound. 

5.  Same — Registration — Notice. 

A  debtor  secured  a  note  by  mortgage  and  subsequently  made  a 
deed  of  assignment  for  the  benefit  of  his  creditors,  while  the 
mortgage  was  outstanding  and  uncanceled  of  record.  The  land 
embraced  In  the  mortgage  was  included  in  the  deed. of  assign- 
ment :  Held,  the  uncanceled  mortgage  was  notice  to  the  assignee 
of  the  rights  of  one  who  had  advanced  the  money  to  the  debtor 
to  pay  off  the  mortgage  note  and  who  had  an  equity  to  be  sub- 
rogated to  the  rights  of  the  holder  thereof  in  the  mortgaged 
premises.  ^ 

Appeal  from  Ferguson,  J.,  at  August  Term,  1911,  of  Hali- 
fax. 
This  case  was  heard  below  upon  facts  agreed,  as  follows : 

1.  Both  plaintiff  and  defendant  Scotland  N"eck  Bank  are,  and 
were  at  the  time  of  the  acts  hereinafter  set  out,  corporations  of 
this  State,  doing  a  general  business. 

2.  On  1  INTovember,  1904,  S.  W.  Morrisett  and  J.  G.  Morri- 
s^t,  partners  as  Morrisett  Bros.,  gave  their  note  to  defendant 
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Scotland  Neck  Bank  for  $1,500,  for  borrowed  money,  and  to 
secure  the  same,  S.  W.  Morrisett  and  wife  executed  to  the  said 
Scotland  Neck  Bank  a  mortgage  on  real  estate  in  the  town  of 
Scotland  Neck,  N.  C,  which  was  duly  recorded. 

3.  Some  time  after  the  maturity  of  the  note  and  demand  for 
payment,  Morrisett  Bros.,  through  S.  W.  Morrisett,  requested 
the  plaintiff  bank  to  take  up  said  note  and  mortgage  and  carry 
the  same  for  them,  which  plaintiff  agreed  to  do,  upon  the  dis- 
tinct understanding  and  agreement  between  it  and  Morrisett 
Bros,  that  they  should  have  the  Scotland  Neck  Bank  transfer 
and  assign  to  plaintiff  the  note  and  mortgage  as  security  for 
the  amount  so  furnished  by  it. 

4.  In  pursuance  of  said  agreement,  the  plaintiff,  on  2  Octo- 
ber, 1905,  furnished  Morrisett  Bros,  with  an  amount  of  money 
sufficient  to  take  up  said  note  and  mortgage  (for  which  fxmds 
Morrisett  Bros,  executed  to  it  their  note),  and  Morrisett  Bros., 
acting  by  and  through  said  S.  W.  Morrisett,  on  4  October,  1905, 
with  the  funds  so  furnished  by  plaintiff,  under  the  understand- 
ing and  agreement  aforesaid,  paid  the  Scotland  Neck  Bank  the 
amount  of  the  note  and  mortgage,  and,  at  the  time  of  payment 
the  Scotland  Neck  Bank,  at  the  request  of  S.  W.  Morrisett, 
transferred  directly  to  S.  W.  Morrisett  the  note  and  mortgage, 
indorsing  on  each  the  following : 

Transferred  to  S.  W.  Morrisett  without  recourse. 

Scotland  Neck  Bank, 
4  October,  1905.  W.  R.  Bond,  Asst,  Cashier, 

5.  At  the  time  of  the  payment  for  and  transfer  of  the  note 
and  mortgage  aforesaid,  the  Scotland  Neck  Bank  had  no  notice 
of  the  understanding  and  agreement  between  plaintiff  and  Mor- 
risett Bros,  or  S.  W.  Morrisett,  and  did  not  know  from  whom 
or  how  Morrisett  Bros,  obtained  the  funds  with  which  the  pay- 
ment was  made. 

6.  In  making  the  payment  and  having  the  note  and  mortgage 
transferred  to  S.  W.  Morrisett,  aj  aforesaid,  it  was  the  purpose 
and  intention  of  Morrisett  Bros,  and  S.  W.  Morrisett  that  plain- 
tiff was  to  be  the  holder  and  owner  of  said  note  and  mortgage, 
but,  not  desiring  the  Scotland  Neck  Bank  to  know  from  whom 
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they  obtained  the  money  or  of  their  dealings  with  the  plaintiff 
bank,  and  being  ignorant  of  any  legal  effect  such  transfer  might 
have,  had  the  transfer  made  directly  to  S.  W.  Morrisett,  as 
aforesaid. 

7.  In  furtherance  of  said  intention  and  purpose,  and  in  order 
to  comply  with  the  understanding  between  Morrisett  Bros,  and 
plaintiff,  S.  W.  Morrisett,  on  the  following  day,  5  October, 
1905,  transferred  and  delivered  to  the  plaintiff  the  note  and 
mortgage  as  collateral  security  for  the  note  of  Morrisett  Bros., 
which  they  executed  for  the  funds  furnished  by  plaintiff,  said 
note  being  given  on  that  date  for  $2,500  ($1,500  of  which  was 
for  the  money  furnished  by  plaintiff  to  take  up  the  note  and 
mortgage  held  by  the  Scotland  Neck  Bank),  the  note  since  then 
having  been  renewed  from  time  to  time,  the  last  renewal  being 
dated  1  May,  1908. 

8.  There  is  now  due  on  the  $2,500  note  the  sum  of  $1,500 
and  interest,  $1,000  having  been  paid  on  same ;  and  said  note, 
as  well  as  the  note  and  mortgage  purchased  from  the  Scotland 
Xeck  Bank,  is  long  past  due. 

9.  Some  time  after  the  execution  of  said  notes  and  the  pay- 
ment and  transfer  of  the  note  and  mortgage,  as  hereinbefore 
set  out,  to  wit,  on  19  December,  1908,  Morrisett  Bros,  duly 
executed  to  defendant  F.  P.  Shields  a  deed  of  assignment  for 
the  benefit  of  creditors  (without  preference),  which  was  duly 
recorded,  and  in  which  was  conveyed,  with  other  property,  the 
real  estate  in  Scotland  Neck,  N.  C,  which  was  conveyed  in  the 
mortgage  by  S.  W.  Morrisett  to  the  Scotland  Neck  Bank. 

10.  That  prior  to  the  date  of  the  deed  of  assignment,  as  well 
aa  afterwards,  plaintiff  has  demanded  of  Morrisett  Bros,  pay- 
m^t  of  their  note,  which  has  been  refused. 

11.  Plaintiff  has  demanded  of  the  Scotland  Neck  Bank  that 
it  foreclose  the  mortgage  executed  to  it  by  S.  W.  Morrisett  and 
wife,  by  selling  the  real  estate  therein  conveyed,  under  the  terms 
and  provisions  of  the  same,  to  satisfy  the  note  of  Morrisett 
Bros,  secured  by  it,  but  said  bank  has  refused  and  still  refuses 
to  do  80.  The  said  mortgage  has  not  been  canceled  on  the 
record. 

158—16 
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12.  Defendants  contend  that  the  transaction  in  regard  to  the 
note  and  mortgage,  and  the  transfer  of  the  same  to.  S.  W.  Mor- 
risett  by  Scotland  N"eck  Bank,  as  set  forth  in  the  foregoing 
statement  of  facts,  was  in  law  a  payment  of  the  note  and  a 
cancellation  of  the  mortgage  as  to  F.  P.  Shields,  assignee  under 
said  deed  of  assignment,  and  as  to  him  and  the  creditors  of 
Morrisett  Bros,  the  mortgage  is  not  in  force,  while  plaintiff 
contends  that  such  payment  and  transfer  of  the  note  and  mort- 
gage did  not  have  that  efiPect  and  that  the  mortgage  is  still  in 
force  as  against  Shields,  assignee,  and  all  others^  at  least  in 
equity,  and  is  a  subsisting  security  for  the  debt  of  Morrisett 
Bros,  to  it. 

13.  It  is  agreed  that  if  the  court  shall  be  of  the  opinion  that 
the  payment  of  the  said  note  and  mortgage  and  transfer  of  the 
same  by  the  Scotland  N"eck  Bank  to  said  S.  TV.  Morrisett,  as 
set  out  in  the  foregoing  statement  of  facts,  was  not,  as  to  de- 
fendants, F.  P.  Shields,  assignee  or  grantee  under  the  deed  of 
assignment,  a  payment  of  the  note  and  cancellation  of  this 
mortgage,  and  that  said  mortgage  is  in  force  as  against  Shields, 
as  assignee,  judgment  shall  be  entered  requiring  the  defendant 
Scotland  Neck  Bank  to  foreclose  the  mortgage  according  to  the 
provisions  and  terms  thereof,  for  the  benefit  of  the  plaintiff 
bank. 

14.  It  is  further  agreed  that  the  costs  of  the  action  be  divided 
equally  between  plaintiff  and  defendant  F.  P.  Shields,  assignee. 

The  note  for  $2,500  given  by  Morrisett  Bros,  to  the  plaintiff 
refers  to  the  other  note  and  mortgage  for  $1,500,  purchased 
from  the  Scotland  Neck  Bank  as  collateral  security  for  its  pay- 
ment, and  it  is  described  therein  as  having  been  indorsed  by 
S.  W.  Morrisett  to  the  plaintiflF  for  that  purpose,  and  the  note 
for  $1,500  to  the  Scotland  IN'eck  Bank,  secured  by  the  mortgage, 
is  indorsed  as  follows : 

Transferred  to  Commercial  and  Farmers  Bank  (the  plain- 
tiff) as  collateral.  (Signed)      S.  W.  Morrisett. 

The  court  rendered  the  following  judgment : 

This  cause  coming  on  to  be  heard,  and  being  heard  and  fully 
considered  upon  the  facts  agreed,  the  court  is  of  the  opinion 
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that  S.  W.  Morrisett,  at  the  time  he  paid  the  money  to  the 
Scotland  !N^eck  Bank  and  took  the  assignment  of  said  note  and 
mortgage,  was  not  the  holder  of  the  same  in  his  own  right  or 
in  the  right  of  Morrisett  Bros.,  but  in  the  right  of  the  Commer- 
cial and  Farmers  Bank,  as  trustee  for  said  bank,  and  therefore 
it  is  ordered  and  adjudged  that  said  note  and  mortgage  was  not 
discharged,  but  is  in  full  force  and  effect;  and  it  is  thereupon 
ordered  and  adjudged  that  the  Scotland  Neck  Bank  foreclose 
said  mortgage  according  to  the  provisions  and  terms  thereof. 
It  is  further  ordered  that  the  plaintiff  and  the  defendant  F.  P. 
Shields,  assignee,  each  pay  one-half  of  the  cost. 

G.  S.  Ferguson,  Judge, 
Defendant  F.  P.  Shields,  assignee,  excepted  and  appealed. 

R.  C,  Dunn  and  Murray  Alien  for  'plaintiff. 
Kitchin  &  Smith  for  defendant. 

Walker,  J.,  after  stating  the  case:  The  plaintiff's  claim 
appeals  very  strongly  to  the  conscience  of  the  Court,  and  we 
think  it  is  sustained  by  well-settled  principles.  The  doctrine  of 
subrogation  rests  upon  principles  of  natural  justice  and  equity, 
and  there  are  numerous  authorities  which  support  the  rule  that 
one  who,  at  the  request  of  another,  advances  money  to  pay  off 
a  security  or  encumbrance,  in  which  the  latter  is  interested  or 
to  the  discharge  of  which  he  is  bound,  under  the  agreement  that 
he  shall  have  the  benefit  of  the  creditor's  security,  is  entitled 
to  be  subrogated  to  the  rights  of  the  creditor  in  the  security; 
and  some  cases  hold  that,  in  the  absence  of  an  express  agree- 
ment, one  will  be  implied  that  the  security  shall  subsist  for  the 
use  and  benefit  of  the  lender  of  the  money,  and  it  will  be  so 
enforced.  Oans  v.  Thieme,  93  N".  Y.,  225 ;  Levy  v.  Martin,  48 
Wis.,  198;  WilTcins  v,  Gibson,  113  Ga.,  31.  One  who  pays  a 
debt  at  the  instance  of  the  debtor,  under  such  circumstances 
that  it  appears  to  have  been  contemplated  by  the  parties  that 
he  should  become  entitled  to  the  benefit  of  the  security  for  the 
debt  held  by  the  creditor  from  the  debtor,  may,  as  against  the 
debtor  and  the  debtor's  estate,  be  subrogated  to  the  benefit  of 
such  security  and  of  the  debt  which  he  has  discharged.  And  a 
party  who  has  paid  a  debt  at  the  request  of  the  debtor,  under 
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circumstances  which  would  operate  a  fraud  upon  him  if  the 
debtor  were  afterwards  allowed  to  insist  that  the  security  for 
the  debt  was  discharged  by  this  payment,  may  also  be  subro- 
gated to  the  security,  as  against  the  debtor.  But  this  subroga- 
tion will  not  be  allowed  against  one  interested  in  the  property 
held  as  security,  who  was  a  stranger  to  the  transaction  by 
which  the  payment  was  made  and  who  was  under  no  obligation 
for  the  payment  of  the  debt,  unless  it  appears  that  the  payment 
was  made,  not  as  an  extinguishment  of  the  debt,  but  in  reliance 
upon  and  as  a  purchase  of  the  security.  This  is  a  species  of 
conventional  subrogation,  being  a  subrogation  by  an  implied 
convention  or  agreement.  Accordingly,  it  will  not  be  allowed 
if  it  appears  not  to  have  been  intended  by  the  parties,  though 
this  intention,  if  not  expressed,  may  ordinarily  be  determined 
from  the  circumstances  attending  the  transaction.  Sheldon  on 
Subrogation,  sec.  274. 

The  authorities  are  entirely  agreed,  though,  that  where  a 
person  advances  money  to  pay  oflf  a  mortgage  debt  under  an 
agreement  with  the  owner  of  the  equity  of  redemption  or  his 
representative  that  he  shall  hold  the  mortgage  as  security  for 
his  advance,  but  the  mortgage,  instead  of  being  assigned  to  him, 
is  discharged  in  whole  or  in  part,  he  is  yet  entitled  as  against 
subsequent  parties  in  interest  to  be  subrogated  to  the  rights  of 
the  mortgagee  and  to  enforce  the  mortgage.  Sheldon  on  Sub- 
rogation, sec.  19;  37  Cyc,  467,  471;  Crippen  v.  Chappel,  35 
Kansas,  495;  Fivel  v.  Zvher,  67  Texas,  275.  In  the  case  last 
mentioned  it  is  said  that  no  different  rule  has  been  found  except 
in  Louisiana,  where  the  law  of  the  subject  is  governed  by  statute. 

N"umerous  authorities  are  cited  in  support  of  the  rule,  and 
the  following  passage  from  Domat,  in  which  the  principle  is 
clearly  and  strongly  stated,  is  quoted  with  approval:  "One 
may  acquire  the  privilege  of  a  creditor  without  substitution  in 
the  same  manner  as  a  mortgagee,  by  agreement  with  the  debtor 
that  he  who  shall  pay  for  him  shall  have  the  privilege;  and  it 
makes  no  difference  whether  the  payment  be  made  to  the  creditor 
by  him  who  lends  the  money  or  by  the  debtor  with  whom  the 
money  has  been  intrusted."  (2  Strahan's  Domat's  Civil  Law, 
Cushing's  Ed.,  p.  698,  sec.  1783.) 
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The  subject  is  fully  discussed  in  1  Jones  on  Mortgages  (6 
Ed.),  sec.  874  et  seq,,  and  all  the  authorities  collected.  It  is 
there  said  that  the  principle  is  well  settled  that  when  the  money 
is  advanced,  at  the  request  of  the  debtor  or  creditor,  with  the 
agreement  that  an  assignment  should  be  made  or  that  subroga- 
tion should  take  place,  or,  what  is  the  same  thing  in  law,  that 
the  lender  should  have  the  benefit  of  the  security,  in  either  of 
the  cases  it  will  be  kept  on  foot  for  the  repayment  of  the  amount 
advanced  by  the  lender;  and  there  seems  to  be  no  ruling  to  the 
contrary. 

Doumer  v.  Miller,  15  Wis.,  612,  seems  to  be  exactly  like  this 
case  in  all  respects.  It  decides  every  point  raised  in  favor  of 
the  plaintiff,  viz.,  that  there  clearly  exists  the  right  of  conven- 
tional subrogation,  that  the  express  assent  of  the  creditor,  who 
received  the  money  from  the  party  claiming  the  right,  is  not 
nec^sary,  and  that  the  assignee  takes  subject  to  plaintiff's 
equity.  Lyness  was  the  creditor,  Steever  the  debtor,  and  Miller 
the  one  who  advanced  the  money  and  claimed  the  right  of  sub- 
rogation. The  Court  said:  "Miller's  rights,  therefore,  must 
depend  entirely  on  the  effect  of  the  agreement  between  him  and 
Steever,  and  that  we  deem  suficient  to  justify  the  judgment  of 
the  Circuit  Court.  That  agreement  was  that  Miller  was  to  in- 
dorse for  Steever  so  as  to  enable  the  latter  to  raise  the  money 
at  the  bank,  but  that  the  money  was  to  be  used,  not  to  pay  and 
extinguish  the  Lyness  judgment,  but.  to  procure  an  assignment 
of  it  to  Miller,  to  indemnify  him  as  the  indorser.  To  use  the 
money  thus  obtained  to  pay  the  judgment  and  have  it  discharged 
would  operate  as  a  fraud  upon  Miller,  and  it  is  upon  this  ground 
that  he  was  entitled  to  the  relief  given  by  the  court  below.  It 
may  be  conceded  that  such  relief  could  not  have  been  given 
against  any  party  who,  relying  upon  the  discharge  of  the  Lyness 
indgment,  has  acquired  an  interest  in  the  property  for  a  valu- 
ahle  consideration,  without  notice  of  Miller's  equitable  rights. 
But  the  appellant  here  does  not  stand  in  such  a  position.  His 
rights  were  subsequent  and  subject  to  the  Lyness  mortgage. 
•  .  .  Ifor  is  the  fact  that  Lyness  was  not  party  to  the  agree- 
ment that  his  decree  should  be  assigned  for  Miller's  security, 
Miy  reason  why  that  agreement  should  not  be  enforced.    It  was 
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a  matter  of  indifiference  to  him  whether  the  decree  was  assigned 
or  discharged,  and  where  justice  between  others  requires  it  to 
be  assigned,  he  should  not  be  allowed  to  prevent  it  upon  the 
supposed  technical  right  to  control  his  own  decree.  The  enforce- 
ment of  this  agreement  between  Miller  and  Steever  without 
reference  to  the  question  whether  Lyness  assented  to  it  is 
entirely  analogous  to  the  principle  of  subrogation,  where  the 
assent  or  agreement  of  the  creditor  who  gets  the  money  is  not 
essential  to  the  right.  If  a  surety  pays  a  debt,  he  has  a  right 
to  be  subrogated  to  the  securities  of  the  creditor,  and  the  latter 
would  not  be  allowed  to  object,  for  it  is  a  matter  of  indifiference 
to  him.  It  is  equally  true  here,  though  Miller's  right  is  not 
(strictly)  that  of  subrogation,  but  grows  out  of  the  agreement 
between  him  and  Steever.  That  agreement  is  one  which  should 
have  been  enforced  even  though  Lyness  had  adhered  to  his 
refusal  to  assign  the  decree.  But  here  he  volimtarily  consented 
in  the  end  to  make  the  assignment."  Shreve  v.  Hcurhkinson,  34 
N".  J.  Eq.,  76 ;  1  Pingrey  on  Mortgages,  sec.  1175.  ''Where  the 
amoimt  due  on  mortgages  is  paid  by  a  third  person  at  the 
request  of  the  mortgagor,  and  there  is  no  understanding  that 
they  shall  be  considered  satisfied,  a  court  of  equity  will,  for 
purposes  of  justice,  keep  the  mortgages  alive,  and  much  more 
so  if  the  party  takes  an  assignment  of  the  mortgages."  Tolamn 
V.  Smith,  85  CaL,  280;  Gans  v.  Thieme,  93  K  Y.,  232;  Yabie 
V,  Stephens,  36  Kan.,  680;  Bacon  v.  Goo^now,  59  N".  H.,  415. 
The  case  of  Gans  v,  Thieme  is  a  very  strong  authority  for 
the  position  that,  under  the  facts  of  this  case,  the  plaintifif,  who, 
at  the  request  of  the  Morrisett  Bros.,  advanced  the  money  to 
pay  the  debt  owing  to  the  defendant  bank,  is  entitled  to  be  sub- 
rogated to  the  rights  of  the  latter  in  the  debt  and  mortgage,  as 
will  appear  from  the  following  extract :  "It  is  no  doubt  true, 
however,  as  the  learned  counsel  for  the  respondents  argues,  that 
a  volimteer  cannot  acquire  either  an  equitable  lien  or  the  right 
to  subrogation  (Sandford  v,  McLean,  3  Paige,  122;  Wilkes  v. 
Harper,  1  :N".  Y.,  586;  2  Barb.  Ch.,  338) ;  but  one  who,  at  the 
request  of  another,  advances  his  money  to  redeem  or  even  pay 
off  a  security  in  which  that  other  has  an  interest,  or  to  the  dis- 
charge of  which  he  is  bound,  is  not  of  that  character,  and  in 
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the  absence  of  an  express  agreement  one  would  be  implied,  if 
necessary,  that  it  shall  subsist  for  his  use,  and  it  will  be  so 
enforced.  But  the  doctrine  of  substitution  may  be  applied 
although  there  is  no  contract,  express  or  implied.  It  is  said  to 
rest  *on  the  basis  of  mere  equity  and  benevolence'  (Cheesebor- 
ough  V,  Millard,  1  Jons.  Ch.,  409 ;  1  Story's  Equity  Jurispru- 
dence, sec.  943),  and  is  resorted  to  for  the  purpose  of  doing 
justice  between  the  parties." 

Why  should  this  not  be  the  true  doctrine,  when  the  money  is 
paid  at  the  request  of  the  debtor,  with  the  agreement  that  the 
security  should  continue  for  the  benefit  of  him  who  advanced 
the  money?  The  creditor  is  not  prejudiced  in  any  way  or  to 
any  extent.  The  debtor  has  made  the  promise  and  has  derived 
a  dear  benefit  by  the  payment  to  his  creditor,  and  in  a  court 
of  equity  he  will  not  be  heard  to  say  that  the  arrangement  has 
failed  by  reason  of  the  fact  that  he  violated  his  instructions  or 
agreement,  if  he  did,  and  took  an  assignment  to  himself  instead 
of  the  plaintiff.  The  mortgage  has  not  been  canceled,  and  even 
if  it  had  been,  a  court  of  equity  would  not  regard  the  cancel- 
lation as  in  the  way  of  enforcing  the  undoubted  right  of  the 
plaintiff  to  relief,  provided  there  has  intervened  no  new  right 
acquired  for  value  and  without  notice,  which  will  be  prejudiced 
if  the  lien  is  enforced.  The  law  will  not  allow  the  debtor  to 
avail  himself  of  the  breach  of  trust  and  thereby  defeat  the 
right  created  by  his  agreement,  upon  the  faith  of  which  the 
money  was  advanced,  but  will  r^ard  the  assignment  as  made 
for  the  benefit  of  him  to  whom  it  justly  belonged,  as  we  have 
aheady  shown.  Dudley  v.  Bergen,  23  N.  J.  Eq.,  397 ;  Russell 
r.  Mixer,  42  Cal.,  475;  Cobb  v.  Dyer,,  69  Me.,  494;  Seiberling 
V,  Tipton,  113  Mo.,  373 ;  Bruce  v.  Bonney,  78  Mass.,  12  Gray, 
IW.  In  Russell  v.  Mixer,  supra,  it  is  said:  "The  only  ques- 
tion presented  is,  whether  or  not,  upon  the  facts  stated  in  the 
amended  complaint,  the  plaintiff  is  entitled  to  the  relief  he 
obtained.  We  think  that  there  can  be  no  doubt  that  he  is.  The 
agreement  between  Miller  and  himself  was  for  an  assignment 
Mid  transfer  of  the  mortgage;  the  mistake  occurred  wholly  in 
the  selection  of  the  means  by  which  this  agreement  was  to  be 
effectuated.     There  is  no  appreciable  distinction  between  this 
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case  and  that  where  a  scrivener,  through  ignorance  or  inatten- 
tion, fails  to  select  or  prepare  such  an  instrument  as  effectuates 
the  previous  agreement  of  parties,  and  relief  is  always  decreed 
in  that  case.  (1  Story  Eq.  Jur.,  sec.  115.)  Had  the  recorder 
here,  upon  being  informed  by  the  parties  that  the  agreement 
between  them  was  that  the  mortgage  in  question  should  be  more 
effectually  transferred  to  Russell,  prepared  a  release,  instead  of 
an  assignment,  whether  ho  did  so  through  mere  inattention  to 
what  he  was  doing,  or  through  a  misapprehension  of  its  legal 
effect  in  the  premises,  there  would  be  no  doubt  that  equity 
would  relieve  against  the  mistake.  The  rule  must  be  the  same 
in  a  case  where  the  parties  have  made  the  mistake  for  them- 
selves, and  without  the  aid  of  either  scrivener  or  recorder.*' 

But  in  Moving  v,  Privott,  146  N.  C,  558,  we  find  an  authority 
which  clearly  sustains  the  plaintiff's  right  of  subrogation.  It 
is  there  said  that  subrogation  is  of  equitable  origin,  not  depend- 
ent upon  contract,  and  is  always  invoked  to  prevent  injustice. 
It  is  defined  to  be  the  substitution  of  another  person  in  the 
place  of  a  creditor,  so  that  the  person  in  whose  favor  it  is  exer- 
cised succeeds  to  the  rights  of  the  creditor  in  relation  to  the 
debt,  .  .  .  or  that  change  by  which  another  person  is  put 
into  the  place  of  a  creditor,  so  that  the  rights  and  securities  of 
the  creditor  pass  to  the  person  who,  by  being  subrogated  to  him, 
enters  into  his  right.  It  is  a  legal  fiction,  by  force  of  which 
an  obligation  extinguished  by  a  payment  by  a  third  person  is 
treated  as  still  subsisting  for  the  benefit  of  this  third  person, 
who  is  thus  substituted  to  the  rights,  remedies,  and  securities 
of  another.  The  party  who  is  subrogated  is  regarded  as  entitled 
to  the  same  rights,  and,  indeed,  as  constituting  one  and  the 
same  person  with  the  creditor  whom  he  succeeds.  Sheldon 
Sub.,  2 ;  27  Am.  and  Eng.  Enc,  206 ;  Davidson  v,  Gregory,  132 
N.  C,  389 ;  Carter  v.  Jones,  40  N".  C,  196 ;  Springs  v.  Harven, 
56  K  C,  96. 

But  the  Court,  quoting  from  and  approving  Robinson  v. 
Leavitt,  7  TS,  H.,  99,  further  said :  "There  are  cases  in  which 
a  party  who  has  paid  money  due  upon  a  mortgage  is  entitled, 
for  the  purpose  of  effecting  the  substantial  justice  of  the  case, 
to  be  substituted  in  the  place  of  the  encumbrancer  and  treated 
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as  assignee  of  the  mortgage,  and  is  enabled  to  hold  the  land  as 
assignee,  notwithstanding  the  mortgage  itself  has  been  canceled 
and  the  debt  discharged.  The  true  principle  is  that  when  money 
due  upon  a  mortgage  is  paid  it  shall  operate  as  a  discharge  of 
the  mortgage  or  in  the  nature  of  an  assignment  of  it,  as  may 
best  serve  the  purpose  of  justice  and  the  just  intent  of  the 
parties.  Many  cases  state  the  rule  in  equity  to  be  that  the 
encombrance  shall  be  kept  on  foot  or  considered  extinguished 
or  merged,  according  to  the  intent  or  interest  of  the  party  pay- 
ing the  money.  .  .  .  And  it  makes  no  diflference  whether  the 
party,  on  payment  of  the  money,  took  an  assignment  of  the 
mortgage  or  a  release,  or  whether  a  discharge  was  made  and 
the  evidence  of  the  debt  canceled.  The  debt  itself  may  still  be 
held  to  subsist  in  him  who  paid  the  money,  as  assignee,  so  far 
as  it  ought  to  subsist,  in  the  nature  of  a  lien  upon  the  land,  and 
the  mortgage  be  considered  in  force  for  his  benefit,  so  far  as 
he  ought  in  justice  to  hold  the  land  under  it,  as  if  it  had  been 
actually  assigned  to  him."  There  are  numerous  authorities  of 
like  tenor. 

Our  recent  decision  in  Tripp  v.  Harris  is  directly  in  point. 
We  there  held  that  where  the  note  secured  by  a  mortgage  is 
paid  by  a  surety  thereon,  the  note  is  satisfied,  but  an  implied 
promise  of  the  principal  to  reimburse  the  surety  at  once  arises, 
and  that  he  is  subrogated  to  the  rights  of  the  creditor  in  all 
securities  held  by  him,  and  he  may,  with  or  without  any  formal 
tssignment,  avail  himself  thereof  for  the  purpose  of  indemnify- 
ing himself,  and  if  the  security  be  a  mortgage,  he  may  fore- 
close the  same  for  his  own  benefit  as  a  creditor  of  the  principal. 

Our  case  presents  a  much  stronger  equity  in  favor  of  the 
plaintiflF,  as  there  the  mortgage  was  not  canceled  on  the  record 
or  otherwise ;  there  was  an  express  agreement  for  subrogation ; 
Morrisett  received  the  note  as  agent  for  the  plaintiff  and  had 
Ao  authority  in  law  or  in  fact  to  take  an  assignment  to  himself, 
and  the  next  day  he  actually  delivered  note  and  mortgage,  which 
ie  had  received  from  the  creditor,  in  execution  of  the  agree- 
nient,  to  the  plaintiff.  The  conduct  of  Morrisett  shows  con- 
chsively  that  he  did  not  take  the  assignment  to  himself  for  his 
own  benefit  and  with  tjie  purpose  of  satisfying  the  debt  and  can- 
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celing  the  note,  but  for  the  ude  and  benefit  of  the  plaintiff  bank, 
in  accordance  with  the  agreement  between  them,  because  he 
almost  immediately  transferred  and  delivered  the  note  and  mort- 
gage to  it.  In  the  case  of  Liles  v.  Rogers,  113  N.  C,  197,  this 
Court  recognized  the  doctrine  of  conventional  subrogation,  and 
it  is  there  said  that  where  the  money  is  paid  to  the  creditor  by 
another,  at  the  request  of  the  debtor,  to  discharge  his  obligation, 
the  person  who  advanced  the  money  is,  in  equity,  subrogated 
to  the  rights  of  the  creditor  in  the  securities  held  by  him. 

We  do  not  understand  that  the  Morrisetts  or  the  defendant 
bank  are  contesting  the  right  of  the  plaintiff,  the  appeal  having 
been  taken  by  the  assignee  of  the  Morrisetts,  and  he  stands  in 
no  better  position  than  his  assignors  would  have  held  if  the  gen- 
eral assignment  had  not  been  made  by  them.  "It  may  be  said 
generally  that  an  assignee  succeeds  only  to  the  rights  of  his 
assignor  and  is  affected  by  all  equities  against  him,  and  takes 
the  property  subject  to  all  such  equities."  Justice  Shepherd 
thus  states  the  rule  in  WaMace  v,  Cohen,  111  N".  C,  104:  "It 
is  true,  as  laid  down  in  SotUherland  v.  Fremont,  107  N.  C,  565, 
that  such  a  trustee  or  mortgagee  is  a  purchaser  for  value  within 
the  Statutes  of  13  and  27  Elizabeth,  but  it  is,  in  that  case,  con- 
clusively determined,  after  some  confusion  in  our  decisions,  that 
such  a  purchaser  takes  the  property  subject  to  aliy  equity  or 
other  right  that  attached  to  the  same  in  the  hands  of  the  debtor. 
This  view  is  abundantly  sustained,  not  only  by  our  own  previous 
decisions,  but  by  the  great  weight  of  judicial  authority.  Bas- 
sett  V,  NorsvK>rthy,  White  &  Tudor's  L.  C.  Eq.,  and  notes.  As 
applicable  to  the  present  case,  the  doctrine  has  been  recognized 
and  applied  in  a  large  number  of  decisions.  'In  order  to  entitle 
one  to  protection  as  a  hona  fide  purchaser  in  such  a  case,  he 
must  have  advanced  some  new  consideration,  or  incurred  some 
new  liability,  on  the  faith  of  the  fraudulent  vendee's  apparent 
ownership.'  Johnson  v.  Pech,  1  Woodb.  &  M.,  334 ;  McLeod  n. 
Bank,  42  Miss.,  99;  Hyde  v.  EU>ery,  18  Md.,  496;  Sargeni  v. 
Sturm,  23  Cal.,  359;  Ratcliffe  v.  San-gston,  18  Md.,  383;  Pope 
IK  Pope,  40  Miss.,  516.  Hence,  'an  assignee  of  the  fraudulent 
vendee  for  the  benefit  of  creditors,  incurring  no  new  liability 
on  the  faith  of  his  title,  is  not  protected.'    Farley  v.  Lincoln, 
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51  ^,  H.,  577 ;  Harris  v.  Homer,  30  Am.  Dec.,  182 ;  Stevens  v. 
Brennan,  79  iN".  Y.,  254;  Montgomery  v,  Bucyrus,  92  U.  S., 
257;  Donaldson  v.  Farmer,  93  TJ.  S.,  361.  These  authorities, 
with  very  many  others  we  could  cite,  are  directly  in  point,  and 
sustain  the  right  of  the  plaintiffs  to  recover  without  fixing  the 
assignee  with  notice."  This  has  always  been  the  settled  law  in 
this  State,  and  certainly  since  Potts  v.  Bladcurell,  56  N".  C,  449, 
was  decided.  This  doctrine  is  so  well  established  that  it  requires 
no  further  discussion.  Besides,  the  record  of  an  uncanceled 
mortgage  upon  real  estate  charges  subsequent  purchasers  with 
notice  of  the  encumbrance.    Smith  v.  Starh,  3  Col.,  453. 

The  court  was  right  in  giving  judgment  for  the  plaintiff, 
npon  the  case  agreed. 

If 0  error. 


TABLE  ROCK  LUMBER  COMPANY  v.  A.  J.  BRANCH. 

(Filed  23  December,  1011.) 

1.  Appeal  and  Error — New  Trial  Ordered — General  Terms — On  All 

Issues. 

While  a  new  trial  granted  may,  within  the  discretion  of  the 
court  be  restricted  to  an  issue  entirely  separate  and  distinct  from 
the  others  when  It  Is  clear  that  there  is  no  danger  of  complica- 
tion, it  is  error  for  the  trial  judge  to  so  restrict  the  trial,  when  a 
new  trial,  ordered  by  the  Supreme  Court,  is  general  in  its  terms, 
for  there  should  be  a  new  trial  of  the  whole  case  on  all  the  issues. 

2.  Deeds  and    Conveyances — Clerk's    Probate — Requisites — Probate 

Taken  Before  Other  Officers. 

It  is  only  required  for  a  valid  probate  that  the  clerk  should 
certify  to  the  proof  of  a  deed  taken  before  him  under  the  statute, 
*ReTi8al,  sec.  104,  and  it  is  only  when  he  passes  upon  a  probate 
taken  before  some  other  officer  that  he  is  required  to  certify  to 
tbe  correctness  of  the  probate  and  certificate,  and  order  the  in- 
strument to  be  registered  (Revisal,  sec.  999)  according  to  the 
form  prescribed  by  Revisal,  sec.  1001,  or  one  substantially  the 
same. 

1  Wills— Probate — "Duly  Proven" — Inference — Burnt  and  Lost  Rec- 
ords—Evidence— Practice. 

SemhJe,  an  entry  made  of  record  in  the  minute-book  of  the 
county  court  regarding  the  probate  of  a  certain  will  in  the  chain 
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of  title  of  a  party  claiming  the  lands  involved,  that  the  will  was 
duly  proven  by  the  oath  of  two  subscribing  witnesses,  according 
to  law,  would  irresistibly  imply  that  the  testator  signed  the  will 
in  their  presence  and  they  in  his;  but  in  the  case  at  bar  tlie 
party  may  recover  without  this  proof,  and  this  question  is  ad- 
verted to  only  for  the  purpose  of  suggesting  that  if  he  wishes  to 
rely  upon  the  will,  in  a  new  trial  ordered,  he  may  perhaps  restore 
the  lost  record  under  the  provisions  of  Revisal,  ch.  2. 

4.  Appeal  and  Error — New  Trial  in  One — Same  Result  In  the  Other 
— Appeal  Diamiased — Practice. 

When  both  parties  appeal,  and  in  one  appeal  a  new  trial  is 
ordered,  an  appeal  as  to  the  other  will  be  dismissed  when  it  ap- 
pears that  the  questions  are  the  same  and  the  determination  of 
the  other  case  will  necessarily  dispose  of  both  appeals. 

Appeal  from  Long,  J.,  at  August  Term,  1911,  of  Bubke. 
The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
by  Mr.  Justice  Walker. 

Avery  &  Ervin  for  plaintiff. 

S.  J.  Ervin  and  Spainhour  &  Mull  for  defendant. 

Walker,  J.  This  case  has  been  before  us  several  times  and 
is  reported  in  150  N.  C,  pp.  110,  240. 

At  the  Fall  Term,  1910,  of  this  Court,  we  granted  a  new  trial 
for  newly  discovered  evidence.  The  appeal  had  been  taken  by 
the  plaintiff,  who  had  recovered  in  all  respects  at  that  trial, 
except  as  to  the  land  within  the  boundary  of  what  is  known  in 
the  case  as  the  Brite  grant,  containing  300  acres.  When  the 
case  was  heard  the  last  time,  the  court  held  that  the  new  trial 
was  limited  by  the  order  of  this  Court,  though  general  in  its 
terms,  to  the  Brite  grant,  and  that  the  defendant  could  not 
reopen  issues  upon  which  he  had  lost  at  the  former  trial,  •and 
to  this  ruling  defendant  excepted.  We  think  the  Court  erred 
in  thus  restricting  the  new  trial.  Our  order,  as  we  have  said, 
was  general  in  its  terms,  and  extended  to  all  the  matters  involved 
in  the  case.  We  were  not  asked  to  limit  the  new  trial  to  any 
particular  question,  and  did  not  do  so.  This  Court,  upon  apph- 
cation,  can  grant  a  general  or  a  partial  new  trial,  as  it  may  see 
fit  under  all  the  circumstances ;  but  when  a  new  trial  is  granted, 
nothing  more  being  said,  it  means  a  new  trial  of  the  whole 
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case — of  all  the  issues,  and  not  merely  of  one  of  them,  or,  as  in 
this  case,  of  a  part  of  one.  The  new  trial  refers  to  the  issue 
and  is  not  restricted  by  the  answer  to  the  issue,  imless  the  Court, 
in  the  order,  confines  its  scope  to  a  particular  issue  or  a  partic- 
ular question. 

It  is  settled  beyond  controversy  that  it  is  entirely  discretion- 
ary with  the  Court,  Superior  or  Supreme,  whether  it  will  grant 
a  partial  new  trial.  It  will  generally  do  so  when  the  error,  or 
resaon  for  the  new  trial,  is  confined  to  one  issue,  which  is 
entirely  separable  from  the  others  and  it  is  perfectly  clear  that 
there  is  no  danger  of  complication.  Benton  v,  CoUins,  125 
X.  C,  83 ;  Rowe  v.  Lumber  Co.,  133  N.  C,  433.  In  the  last 
cited  case  we  said :  "The  issue  submitted  at  the  first  trial  was. 
Are  the  plaintiffs  the  owners  of  the  land  in  controversy  or  any 
part  thereof,  and  if  of  any  part,  what  part?  The  answer  to 
that  issue  was  'NoJ  There  were  three  tracts  of  land  in  dispute, 
and  if  an  error  was  committed  as  to  any  of  them  this  Court 
mnst  of  necessity  give  a  new  trial  as  to  all,  though  there  may 
have  been  no  error  committed  as  to  one  of  them.  This  results 
from  the  form  of  the  issue.  If  a  separate  and  distinct  issue 
kad  been  submitted  as  to  each  tract,  and  an  error  had  been  com- 
mitted as  to  one  only,  the  Court  even  in  that  case  could  have 
given  a  general  new  trial ;  but  in  its  discretion  could  have 
restricted  the  new  trial  to  the  issue  or  issues  as  to  which  the 
error  was  committed.  When  the  issue  is  general,  embracing 
within  its  scope  several  distinct  pieces  of  property  or  tracts  of 
land,  the  new  trial  must  be  general,  because  the  issue  and,  con- 
sequently, the  verdict  are  in  their  very  nature  indivisible.  This 
seems  to  have  been  expressly  decided.  Beam  v,  Jennings,  96 
?^.  C,  82 ;  Holmes  v.  Godtuin,  71  N.  C,  306."  Of  course,  in 
the  ktter  part  of  the  passage  taken  from  that  case  we  referred 
to  a  verdict  which  merely  gives  a  general  answer,  aflBrmative 
or  negative,  to  the  issue.    In  that  case  the  issue  was  general  in 

• 

Its  terms  and  embraced  several  tracts  of  land,  and  the  answer 
thereto  was  "Ifo."  Besides,  in  this  case,  there  may  be  danger 
of  doing  injustice  to  the  defendant  by  granting  a  partial  new 
trial  But  the  fact  remains,  after  all  has  been  said,  that  we 
ordered  a  general  and  not  a  partial  new  trial,  and  the  court 
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should  have  tried  the  case  below  in  accordance  therewith.     It 
was  error  net  to  do  so,  for  which  there  must  be  another  trial. 

There  is  one  question  we  must  decide  before  remanding  the 
case.  The  plaintiff  offered  as  evidence  a  deed  from  A.  C.  Avery 
and  wife  to  John  Cheever,  dated  27  August,  1878,  and  defend- 
ant objected  to  it  upon  the  ground  that  while  the  probate,  as 
appears  by  the  annexed  certificate,  is  full  and  correct  in  form, 
there  was  no  fiat  or  order  of  the  clerk  of  the  court,  D.  C.  Pear- 
son, for  the  registration  thereof.  The  objection  was  overruled 
and  the  deed  admitted.  Defendant  excepted.  We  think  the 
ruling  was  correct.  The  statute  does  not  seem  to  require  an 
order  to  registration  when  the  deed  is  proven  before  the  clerk, 
but  merely  a  certificate  of  the  proof.  Revisal,  sec.  1004.  When 
he  passes  upon  a  probate  taken  by  some  other  officer,  he  must 
certify  to  the  correctness  of  the  probate  and  the  certificate,  and 
order  the  instrument  to  be  registered  (Revisal,  sec.  999)  accord- 
ing to  the  form  prescribed  by  Eevisal,  sec.  1001,  or  one  substan- 
tially the  same. 

The  court  excluded  a  copy  of  the  will  of  Greorge  Hice,  Sr., 
certified  by  W.  S.  Sudderth,  clerk  of  the  county  court,  to  be  a 
true  and  correct  copy  of  his  will  on  12  ITovember,  1855.  The 
handwriting  of  Sudderth  was  duly  proven  by  the  examination 
of  L.  A.  Bristol.  The  defendant  then  offered  the  minute-book 
of  the  county  court,  from  which  it  appeared  that  the  will  of 
George  Hice,  Sr.,  had  been  offered  for  probate  by  his  executor, 
6.  W.  B.  Hice,  who  appeared  by  his  attorney,  W.  W.  Avery, 
and  that  a  caveat  filed  thereto  by  Elizabeth  Hice  and  an  issue 
of  devisavit  vel  non  ordered  to  be  made  up,  which  was  done,  and 
the  case  docketed  for  trial.  The  caveat  was  afterwards  with- 
drawn and  the  executor  qualified.  Then  appears  this  entry: 
"By  consent  of  parties,  the  defendant,  Elizabeth  Hice,  is  per- 
mitted to  withdraw  the  issue  heretofore  made  in  this  case  and 
confess  judgment  for  the  costs  heretofore  incurred.  Whereupon 
the  executor,  Greorge  W.  B.  Hice,  offered  for  probate  the  last 
will  and  testament  of  George  Hice,  which  was  duly  proven  by 
the  oath  of  John  Parks  and  Thomas  Carleton,  the  two  subscrib- 
ing witnesses  thereto,  according  to  law.  And  the  said  G.  W.  B. 
Hice  took  the  sundry  oaths  as  executor,  and  letters  testamentary 
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issued.  The  said  Elizabeth  Hice,  widow  of  George  Hice,  came 
into  court  in  proper  person  and  entered  her  dissent  to  the  pro- 
visions of  the  said  will,  and  refused  to  accept  the  legacy  therein 
given  her,  and  filed  her  petition  for  her  year's  allowance,  which 
is  granted.     (See  trial  docket.)" 

We  are  inclined  to  the  opinion  that  the  certified  copy,  as 
authenticated  by  the  entries  on  the  records  of  the  court,  was 
competent  evidence  of  the  due  execution  of  the  will,  and  that 
it  should  have  been  admitted.  The  plaintff  objected  to  it  upon 
the  ground  that  it  did  not  appear  by  the  records  or  the  copy  of 
the  will  that  the  two  subscribing  witnesses,  named  in  the  entry 
ve  have  set  forth,  actually  subscribed  as  witnesses  in  the  pres- 
ence of  the  testator,  though  it  is  admitted  that  it  suflSciently 
appears  that  George  Hice,  Sr.,  signed  the  will  in  their  presence. 
It  is  not  stated  expressly  in  the  entry  that  he  so  signed  the  will, 
hut  only  inferentially  from  the  words,  "which  was  duly  proven 
hy  the  oath  of  John  Parks  and  Thomas  Carleton,  the  two  sub- 
scribing witnesses,  according  to  law,"  and  we  do  not  see  why 
the  other  fact  may  not  as  well  be  inferred  from  those  words. 
They  could  not  well  be  subscribing  witnesses  unless  he  signed 
or  acknowledged  his  signature  in  their  presence,  and  they,  as 
witnesses,  subscribed  it  in  his  presence.  Revisal,  sec.  3113; 
In  re  Snow's  Will,  128  N.  C,  100;  Bumey  v.  Allen,  125  N.  C, 
314;  Graham  v.  Graham,  32  N.  C,  219.  The  statement  that 
the  will  was  duly  proven  by  the  oath  of  the  two  subscribing  wit- 
nesses, according  to  law,  would  seem  to  clearly  imply,  by  irre- 
sistible inference,  that  there  was  legal  proof  of  his  signing  in 
their  presence  and  they  in  his,  for  otherwise  the  will  would  not 
have  been  duly  proven.  Cochrane  v.  Improvement  Co,,  127 
^.  C,  386.  Xo  doubt  a  full  certificate  of  probate  was  filed  and 
recorded  with  the  will,  showing  all  the  facts  which  should 
appear.  It  was  admitted  that  the  records  of  the  court  had  been 
burned  many  years  ago.  We  need  not  decide  this  question, 
Aough,  as  the  defendant  succeeded  at  the  trial  without  the 
necessity  of  resorting  to  the  will  as  evidence,  so  it  is  stated. 
We  merely  advert  to  it  for  the  purpose  of  suggesting  that  if  the 
defendant  wishes  again  to  rely  upon  the  will  as  evidence,  he 
Diay  perhaps  restore  the  lost  record  under  the  provisions  of 
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Revisal,  ch.  2,  entitled,  "Burnt  and  Lost  Records,"  and  thereby 
avail  himself  of  it  as  proof.  It  is  too  important  and  far-reach- 
ing a  question  to  decide  finally  without  a  more  extended  argu- 
ment and  consideration  of  it. 

We  must  regretfully  order  another  trial  of  this  much  liti- 
gated case,  because  of  the  error  in  restricting  the  last  trial  to 
the  consideration  only  of  rights  arising  imder  the  Brite  grant. 

New  trial. 

plaintiff's  appeal. 

Walker,  J.  As  we  have  ordered  a  new  trial  of  this  case  in 
the  consideration  of  the  defendant's  appeal,  it  is  useless  to  pass 
upon  the  alleged  errors  which  are  assigned  in  the  plaintiff's 
appeaL  The  rulings  may  be  different  on  the  next  trial  and 
the  case  presented  in  an  entirely  different  aspect.  Besides,  the 
plaintiff  will  derive  from  the  new  trial  granted  in  the  other 
appeal  all  the  advantage  he  now  seeks.  The  whole  matter  is 
reopened  for  a  new  investigation,  and  we  can  do  no  more  than 
this  for  him,  should  we  review  the  rulings  of  the  court  to  which 
he  has  excepted.  If  we  sustained  any  one  or  all  of  his  assign- 
ments, the  result  would  be  the  same  as  it  is  now — ^that  is,  a  new 
trial.  We  must,  therefore,  take  the  usual  course  in  such  cases 
and  dismiss  the  appeal. 

Appeal  dismissed. 


J.  B.  HODGES  V.  R.  L.  SMITH. 

(Filed  21  February,  1912.) 

Vendor  and  Vendee — Deceit — False  Warranty — Evidence — Damages 
— Questions  for  Jury. 

In  an  action  for  damages  for  personal  injuries  caused  by  de- 
fendant's deceit  and  false  warranty  in  the  sale  of  a  horse,  there 
was  evidence  tending  to  show  that  the  defendant  falsely  repre- 
sented that  the  horse  was  kind  and  gentle,  and  that  plaintiff, 
relying  thereon,  bought  the  horse,  drove  him  twenty-five  miles  to 
his  home,  and  a  few  days  thereafter,  while  driving  him  to  a 
buggy,  the  horse  began  to  kick  and  back  and  threw  plaintiff  out 
of  the  buggy  and  broke  his  leg :  Held,  a  question  for  the  jury  as 
to  whether  defendant  Intended  his  statement  as  to  the  character 
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of  the  horse  to  be  a  warranty,  and  whether  the  plaintiff,  relying 
thereon,  was  thereby  induced  to  buy,  and  whether,  under  the  evi- 
dence, there  was  deceit  and  a  breach  of  warranty  on  defendant's 
part 

Appeal  from  Clme,  J.,  at  October  Term,  1911,  of  Beaufort. 

This  action  was  brought  to  recover  damages  for  deceit  and 
false  warranty  in  the  sale  of  a  horse.  In  his  answer  the  defend- 
ant describes  himself  as  "a  regular  horse  and  mule  dealer,  con- 
ducting a  sales-stable  at  Greenville,  N.  C."  The  following  is 
the  plaintiff's  version  of  the  facts,  as  given  in  his  testimony: 
"I  live  in  Beaufort  County,  and  am  a  farmer  and  house  carpen- 
ter. I  know  R.  L.  Smith,  the  defendant.  I  went  to  his  stables 
in  December,  1907.  He  has  a  large  stable  at  Greenville.  I 
saw  Mr.  Savage  before  I  saw  Mr.  Smith.  Savage  was  working 
with  Smith.  I  told  Mr.  Savage  that  I  wanted  a  horse,  one  that 
my  father  and  mother  could  drive  and  that  is  gentle  and  all 
right.  I  told  him  that  I  had  never  bought  a  horse  before.  He 
showed  me  the  horse  in  question  and  told  me  that  he  was  all 
right.  He  priced  the  horse  at  $185  cash.  I  then  saw  Mr. 
Smith  and  told  him  about  the  conversation  with  Savage.  He 
said  he  had  a  horse  to  sell ;  that  was  what  he  was  there  for. 
He  said  the  horse  was  all  right.  I  told  Mr.  Smith  that  I  did 
not  know  anything  about  horses ;  that  I  wanted  a  quiet,  gentle 
^  hopse.  He  said  that  this  one  was  a  quiet,  gentle  horse ;  that  any 
lady  could  drive  him.  I  had  Mr.  Savage  to  look  at  my  horse, 
and  we  traded.  I  gave  $145  to  boot,  by  mortgage  on  the  horse 
traded  for.  Mr.  Smith  had  the  horse  hitched  to  a  break  cart 
and  driven  a  short  distance  in  the  stable.  He  said  he  had  no 
hnggy,  but  would  hitch  him  to  a  cart.  My  brother  was  with 
me  at  the  time.  I  had  no  experience  in  buying  horses.  I  told 
Mr.  Smith  that  I  wanted  a  quiet,  gentle  horse  that  my  father 
and  mother  could  drive.  He  said  this  was  a  gentle  horse  that 
any  lady  could  drive.  I  relied  on  what  he  said  and  did  not 
know,  except  from  what  he  said,  whether  the  horse  was  gentle 
or  not.  After  the  trade  was  made,  Mr.  Smith  had  the  horse 
hooked  up  and  I  drove  him  home,  a  distance  of  about  twenty- 
five  miles.  The  next  day  after  that,  I  hitched  the  horse  up 
again.  Lum  Whitaker  was  with  me.  We  hitehed  him  to  a  good 
Imggy  with  a  good  harness,  and  drove  him  about  two  miles. 

15&— 17 
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The  next  day  Whitaker  and  I  hooked  him  up  and  drove  him 
125  yards,  when  he  began  to  run  and  kick  and  threw  me  out  of 
the  buggy,  breaking  my  leg.  Whitaker  stopped  the  horse  by 
pulling  him  into  a  fence.  I  was  laid  up  nearly  all  the  year. 
I  was  in  bed  six  weeks,  flat  of  my  back.  I  was  then  up  and 
down  until  October  or  November.  The  doctor  attended  me 
nearly  the  whole  time.  My  leg  was  dislocated  and  broken  to- 
gether. I  was  disabled  the  entire  year,  and  it  affects  me  yet. 
After  I  got  hurt,  John  Hodges  worked  the  horse  for  me  beside 
an  old  team  and  broke  him  for  me,  and  I  drove  him  that  fall. 
The  horse  was  not  worth  anything  to  me.  I  reckon  he  was 
worth  $150  or  $175  on  the  market.  I  saw  the  horse  after  I  got 
hurt.  That  fall  I  wrote  Mr.  Smith  a  letter,  in  November,  1908, 
and  told  him  I  could  not  pay  for  the  horse  and  the  interest  on 
the  mortgage,  and  to  send  for  him,  which  he  did.  Before  I 
was  hurt  I  could,  do  a  man's  work.  At  the  time  of  the  injury 
the  horse  was  in  the  main  public  road  near  my  house,  and  threw 
me  out  of  the  buggy.  My  doctor's  bill  was  $100.  I  had  to  hire 
a  man  to  work  at  50  cents  per  day  and  board  at  25  cents  per 
day.  The  horse  I  traded  to  Smith  was  worth  $50.  I  lost  him 
and  lost  my  crop  that  year.  My  time  was  worth  $1  per  day. 
I  have  not  been  able  to  do  a  good  day's  work  since.  Was  about 
24  years  old  when  I  made  this  trade." 

At  the  close  of  the  testimony  for  the  plaintiff,  the  court,  on , 
motion  of  the  defendant,  entered  a  judgment  as  of  nonsuit,  and 
the  plaintiff  appealed. 

Small,  McLean  £  McMullan  for  plaintiff, 
F,  0.  James  <&  Son  for  defendant. 

Walker,  J.  The  defendant,  in  his  answer,  denies  the  plain- 
tiff's allegations,  the  substance  of  which  have  been  set  out,  and 
avers  that  he  had  recently  bought  the  horse  when  he  sold  him 
to  the  plaintiff,  and  not  knowing  his  qualities,  he  could  not  have 
warranted  or  represented  that  he  was  kind  and  gentle  in  harness, 
but  told  the  plaintiff  that  the  person  who  sold  the  horse  to  him 
represented  him  to  be  sound  and  safe,  and  he  only  expressed 
an  opinion  to  the  plaintiff,  based  upon  such  knowledge  as  he 
had  thus  acquired,  that  the  horse  would  suit  him,  and  that  he 
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made  no  warranty  and  practiced  no  deceit.  The  issue  thus 
raised  by  the  pleadings  was  not  submitted  to  the  jury  and  the 
defendant  offered  no  testimony,  so  that  the  case  must  be  con- 
sidered solely  upon  the  evidence  of  the  plaintiff. 

We  think  the  judge  erred  in  ordering  a  nonsuit.  The  ques- 
tion involved  in  this  case  has  frequently  been  decided  by  this 
Court  against  the  contention  of  the  defendant.  As  early  as 
1805,  in  Thompson  v,  Tate,  5  N.  C,  97,  it  was  held  that  a  ven- 
dor of  goods  is  liable,  on  an  express  or  implied  warranty,  for 
affirming,  at  the  time  of  the  sale,  that  they  possess  a  particular 
quality  which  would  increase  their  value,  if  it  turns  out  that 
the  aflirmation  is  not  true,  although  he  did  not  know  such 
affirmation  to  be  false,  and  with  reference  to  this  principle  the 
Court  said:  *TJpon  this  question  there  can  be  no  doubt;  the 
vendor  is  clearly  liable."  This  must  be  read  in  the  light  of 
subsequent  decisions. 

In  Inge  v.  Bond,  10  N.  C,  101,  Chief  Justice  Taylor  drew 
the  distinction  between  an  affirmation  as  to  the  title  of  goods, 
where  the  law  implies  a  warranty  and  the  affirmation  binds  the 
vendor,  and  an  affirmation  as  to  their  soundness,  which  will  not 
amount  to  a  warranty,  unless  it  appears  on  the  evidence  to  have 
been  so  intended.  This  is  but  the  statement  of  the  general  rule 
that  in  order  to  make  a  contract  the  minds  of  the  parties  must 
agree  upon  the  same  thing,  the  intention  or  belief  of  one  only 
not  being  sufficient  for  the  purpose.  The  intention  of  both 
must  be  the  same.  It  is  for  the  jury  to  find  what  the  intention 
was  from  the  language  used  and  the  circumstances  of  the  case. 
The  law  was  stated  by  Chief  Justice  Nash,  in  Foggart  v,  Black- 
\teUer,  26  N.  C,  238,  to  be  well  settled,  by  numerous  adjudi- 
cations, "that  there  is  no  word  or  set  form  of  words  required 
to  constitute  a  warranty  in  the  sale  of  personal  property,  but 
wherever  the  words  used,  taken  in  connection  with  the  attendant 
circumstances,  show  that  it  was  a  part  of  the  contract  with  the 
parties  that  there  should  be  a  warranty,  they  will  suffice.  4  Ad. 
4  E.,  473,  31st  vol.  Com.  L.  Rep.,  PnH)n  v,  Barhham;  5  B.  &  A., 
240,  7  vol.  C.  L.  R.,  Shepherd  v.  Kain;  2  T^ev.  &  Mann.,  446, 
28  vol.  C.  L.  R.,  Freeman  v.  Baker.  These  authorities  show 
that  every  affirmation,  made  at  the  time  of  the  sale  of  personals, 
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is  a  warranty,  provided  it  appears  to  have  been  so  intended  by 
the  parties.  A  bare  affirmation,  merely  expressive  of  the  judg- 
ment or  opinion  of  the  vendor,  will  not  amount  to  a  warranty ; 
and  the  reason  is,  a  warranty  subjects  the  vendor  to  all  losses 
arising  from  its  failure,  however  innocent  he  may  be,  and  this 
responsibility  the  law  will  not  throw  upon  him  by  implication, 
except  as  to  the  title  of  the  property.  As  it  respects  the  value 
or  soundness  of  the  article  sold,  the  law  implies  no  warranty. 
The  leading  case  in  this  State  upon  the  subject  of  the  warranty 
of  personals  is  that  of  Erwin  v.  Maxmell,  3  Murph.  (7  N".  C), 
241.  In  that  case  the  plaintiff  asked  the  defendant  if  the  horse 
he  was  about  to  let  him  have  was  sound,  to  which  the  latter 
answered  that  he  was.  His  Honor,  Chief  Justice  Taylor,  in 
discussing  the  subject,  says:  'To  make  an  affirmation  at  the 
time  of  the  sale  a  warranty,  it  must  appear  by  evidence  to  be 
so  intended,  and  not  to  hate  been  a  mere  matter  of  judgment 
or  opinion.'  In  the  case  of  Ayres  r.  Parks,  3  Hawks  (10  X.  C), 
59,  the  Court  says :  'An  affirmation  at  the  time  of  the  sale  is 
a  warranty,  provided  it  appears  in  evidence  to  have  been  so 
intended.  Whether  it  was  so  intended  is  a  matter  of  fact  to 
be  left  to  the  jury.'  The  last  case  on  this  subject  is  that  of 
Baum  V.  Stevens,  2  Ired.  (24  N.  C:),  411.  In  its  leading  fea- 
tures it  strongly  resembles  this." 

It  was  stated  in  Baum  v.  Stei^ens  that  the  true  doctrine  was 
established  in  Erwin  v.  Maxwell,  The  cases  are  collected  in 
McKinnon  v,  Mcintosh,  98  N".  C,  89,  and  the  rule  is  thus 
deduced  from  them  and  the  other  authorities :  "The  defendant 
had  a  right  to  have  the  question  whether  the  force  and  effect 
of  the  affirmations  of  the  plaintiff  in  regard  to  the  quality  of 
the  fertilizer  did  not  constitute  a  warranty  of  the  quality.  If 
the  vendor  represents  an  article  as  possessing  a  value  which 
upon  proof  it  does  not  possess,  he  is  liable  as  on  a  warranty, 
express  or  implied,  although  he  may  not  have  known  such  an 
affirmation  to  be  false,  if  such  representation  was  intended,  not 
as  a  mere  expression  of  opinion,  but  the  positive  assertion  of 
a  fact  upon  which  the  purchaser  acts;  and  this  is  a  question 
for  the  jury.  Thompson  v.  Tate,  5  !N".  C,  97;  Inge  v.  Bond, 
10  N.  C,  101 ;  FoggaH  v.  Blachmller,  26  IS".  C,  238 ;  BeU  v. 
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Jeffreys,  35  IST.  C,  356 ;  Henson  v.  King,  48  N.  C,  419 ;  Lewis 
t,  Bauntree,  78  N.  C,  323;  5aum  v.  Stevens,  24  N.  C,  411." 
See,  also,  Henson  v.  King,  48  N.  C,  419 ;  Levns  v.  Bauntree,  78 
X.  C,  323.  The  question  was  presented  in  Horton  v.  Green,  66 
X.  C,  596,  and  the  Court  said  that  "a  representation  simply  of 
soundness  does  not  import  absolutely  a  stipulation  of  the  exist- 
ence of  that  quality,  but  a  representation  may  be  made  in  such 
terms  and  under  such  circumstances  as  to  denote  that  it  was 
not  intended  merely  as  a  representation,  but  that  it  entered  into 
the  bargain  itself.  In  Ayres  v.  Parks,  10  IT.  C,  59,  Hall,  J,, 
says:  TVTiether  an  affirmation  at  the  time  of  sale  was  intended 
as  a  warranty  is  a  matter  of  fact  to  be  left  to  the  judge.'  *0f 
necessity,  in  verbal  contracts,'  says  Chief  Justice  Ruffin,  'greater 
latitude  must  be  allowed  to  evidence  to  establish  the  words  and 
the  meaning  of  parties.  The  evidence  may  consist  of  every- 
thing which  tends  to  establish  that  the  vendor  meant  to  convey 
the  impression  that  he  was  binding  himself  for  the  soimdness 
of  the  article  and  that  the  vendee  relied  on  what  was  passing 
aa  a  stipulation.'  Among  these  circumstances,  even  the  tones, 
looks,  gestures,  and  the  whole  manner  of  the  transaction,  with 
all  surroimdings,  would  be  competent  evidence  for  the  jury  to 
consider  in  making  up  their  verdict.  The  doctrine  upon  special 
contracts  of  personalty,  and  whether  the  question  of  warranty 
is  to  be  decided  by  the  court  or  left  to.  the  jury  with  proper  in- 
structions, has  been  too  long  and  too  thoroughly  settled  in  our 
State  to  be  now  overturned  by  decisions  in  other  courts.  We 
adhere  to  the  decisions  of  our  own  Court  upon  these  questions." 
That  ease  was  approved  in  Bea^ley  v.  Surles,  140  N.  C,  605, 
and  the  following  language  of  Chief  Justice  Rufjinj  in  Baum  v. 
Stevens,  supra,  was  adopted :  "It  is  certain  that  warrant  is  not 
an  indispensable  term  in  contracts  respecting  personalty,  as  it 
is  in  conveyances  of  freehold.  It.  is  also  true  that  a  representa- 
tion simply  of  soundness  does  not  import  absolutely  a  stipulation 
of  the  existence'  of  that  quality.  But  the  representation  may 
he  made  in  such  terms  and  under  such  circumstances  as  to 
denote  that  it  was  not  intended  merely  as  a  representation,  but 
that  it  entered  into  the  bargain  itself.  .  .  .  The  evidence 
niay  consist  of  everything  which  tends  to  establish  that  the 


262  m  THE  SUPREME  COURT.  [158 

Hodges  v.  Smith. 

vendor  meant  to  convey  the  impression  that  he  was  binding 
himself  for  the  soimdness  of  the  article,  and  that  the  vendee 
relied  on  what  was  passing  as  a  stipulation.  Among  these  cir- 
cumstances would,  of  course,  be  the  understanding,  at  the  time, 
of  the  bystanders  who  witnessed  the  transaction,  and  the  facts 
on  which  the  impressions  of  these  persons  were  founded."  After 
further  discussion,  he  concludes:  "These,  we  think,  were  all 
matters  properly  belonging  to  the  jury,  to  whom  they  should 
have  been  submitted,  with  instructions  that,  if  they  collected 
therefrom  that  the  defendant  did  not  merely  mean  to  express 
an  opinion,  but  to  assert  positively  that  the  negro  was  sound, 
and  that  bidders  should,  upon  the  faith  of  that  assertion,  bid 
for  the  negro  as  sound,  then  it  would  amount  to  a  warranty; 
otherwise  not."  The  same  principle  was  stated  and  applied  in 
Wrenn  v.  Morgan,  148  N.  C,  101,  and  Harris  v.  Carmady,  149 
[N".  C,  81,  with  a  full  citation  of  the  cases  in  this  Court,  and 
the  rule  was  thus  formulated  by  Justice  Hoke:  "It  is  accepted 
law  that  to  hold  a  bargainor  in  a  sale  responsible  for  a  war- 
ranty, it  is  not  necessary  that  this  should  be  given  in  express 
terms,  but  that  an  affirmation  of  a  material  fact,  made  by  a 
seller  at  the  time  of  the  sale  and  as  an  inducement  thereto  and 
accepted  and  relied  on  by  the  buyer,  will  amount  to  a  warranty. 
Tiffany  on  Sales,  162."  We  find  in  Tiffany  on  Sales,  at  p.  162, 
a  statement  of  the  rule  apparently  corresponding  with  that 
adopted  by  this  Court:  "No  form  of  words  is  necessary  to 
create  a  warranty.  Whether  the  words  amount  to  a  warranty 
is  a  question  of  the  intention  of  the  parties.  The  affirmation 
of  a  fact  made  by  the  seller  as  an  inducement  to  the  sale,  if 
the  buyer  relies  upon  it,  will  amount  to  a  warranty.  A  state- 
ment of  opinion  or  a  mere  commendatory  expression  will  not. 
Whether  a  statement  is  an  affirmation  of  fact,  or  whether  it  is 
simply  a  statement  of  opinion  or  a  commendatory  expression, 
often  depends  on  the  nature  of  the  sale  and  the  circumstances 
of  the  case." 

Applying  the  principle  as  thus  gathered  from  the  authorities, 
the  court  erred  in  not  submitting  the  case  to  the  jury  to  find 
the  facts  and  to  pass  upon  the  question  of  warranty.  The  lan- 
guage of  the  parties,  as  used  at  the  time  of  the  transaction,  is 
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quite  as  strong  to  show  a  warranty  as  any  to  be  found  in  the 
cases  we  have  cited.  The  defendant  was  a  dealer  in  horses,  and 
by  the  testimony  as  we  now  have  it,  he,  at  least,  affirmed  that 
the  horse  he  sold  to  the  plaintiff  was  of  the  description  he 
wanted — ^kind  and  gentle  in  harness,  and  so  well-broken  that 
even  a  lady  could  drive  him  with  safety.  The  plaintiff  says 
that  he  relied  upon  that  representation  and  bought  the  horse 
believing  it  to  be  true,  and  being  induced  thereby  to  buy.  The 
jury  must  decide  whether  it  was  intended  and  accepted  as  a 
warranty,  and  also,  upon  the  evidence,  whether  there  has  been 
a  breach  thereof,  there  being  evidence  of  a  breach  for  them  to 
consider. 

We  have  so  recently  discussed  the  law  in  regard  to  the  ques- 
tion as  to  the  deceit  that  it  will  be  sufficient  merely  to  refer 
to  the  case.  Whitmire  v.  Heath,  155  N.  C,  304.  We  have  also 
recently  considered  very  fully  all  the  questions  now  presented, 
deceit  and  warranty,  in  Robertson  v,  Halton,  156  N.  .C,  215. 
See,  also,  Unitype  Co,  v,  Ashcraft,  155  'N,  C,  63.  The  case  of 
Allen  V.  Trv^sddh,  135  Mass.,  75,  is  much  like  this  one.  It 
was  there  held  that  if  a  person  buys  a  horse,  in  reliance  upon 
a  false  representation  by  the  seller  that  the  horse  is  safe  and 
not  afraid  of  the  cars,  and  is  injured  by  reason  of  the  horse 
being  frightened  by  the  cars  and  running,  he  may  maintain  an 
action  against  the  seller  for  such  injuries;  and  the  facts  that 
the  accident  did  not  occur  until  five  weeks  after  the  sale,  during 
which  time  the  horse  had  been  driven  safely  on  several  occas- 
ions, and  that  the  horse,  after  being  frightened,  ran  three- 
fourths  of  a  mile,  and  then  turned  from  the  highway  towards 
a  place  where  it  had  been  accustomed  to  stand,  and  in  doing  so 
overturned  the  vehicle  in  which  the  buyer  was  riding,  are  not, 
M  matter  of  law,  conclusive  that  the  vice  of  the  horse  did  not 
cause  the  injury,  but  are  for  the  jury,  citing  Lan^ridge  i\  Levy, 
2  Mees.  &  Wils.  (Exch.),  519.  More  to  the  point,  upon  facts 
somewhat  similar  to  those  in  this  case,  is  Smith  v.  Green,  L.  R. 
(1875-6),  1  C.  P.  Div.,  92. 

The  question  of  damages  is  also  discussed  in  Robertson  v. 
Bolton,  supra. 

The  nonsuit  is  set  aside  and  a  new  trial  ordered. 

New  trial. 
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Spenceb  v.  Fisheb. 

LAURA  SPENCER  v.  JOHN  H.  FISHER. 

(Filed  28  February,  1912.) 

Intoxicating   Liquors — Sale  to   Minors — Pleadings — Allegations — In- 
terpretation of  Statutes. 

To  sustain  an  action  for  exemplary  damages  under  the  provi- 
sions of  the  Revlsal,  sec.  3525,  for  the  sale  of  intoxicating  liquors 
to  minors  prohibited  by  the  Revlsal,  sec.  3524,  it  is  necessary 
that  the  person  to  whom  the  sale  was  made  be  "unmarried,"  as 
well  as  "under  the  age  of  21  years,"  etc. 

Appeal  by  plaintiff  from  Faushee,  J,,  at  February  Term, 
1911,  of  Craven. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
by  Mr.  Chief  Justice  Cla/rk, 

W,  B,  Mcluer  for  plaintiff, 
Guion  &  Guion  for  defendant, 

Clabk,  C.  J.  This  is  an  action  by  Laura  Spencer,  the  mother 
of  Carl  Spencer,  against  a  banking  company  and  Fisher,  its 
cashier.  The  complaint  alleges  that  Carl  Spencer,  the  son  of 
the  plaintiff,  who  is  a  widow,  is  a  minor  17  years  of  age,  and 
that  in  April,  1911,  a  wholesale  whiskey  dealer  in  Richmond, 
Va.,  shipped  nine  cases  of  whiskey  to  New  Bern,  N".  C,  con- 
signed to  "order  of  the  shipper,"  and  that  said  shipper  for- 
warded bills  of  lading,  one  for  each  case,  to  the  defendant  with 
sight  draft  attached,  with  the  request  to  "Notify  Carl  Spencer.^' 
That  the  defendant  Fisher  was  notified  by  the  uncle  of  said 
Carl  that  he  was  a  minor,  and  said  uncle  forbade  the  delivery 
to  him  of  said  bills  of  lading,  but  that,  notwithstanding,  upon 
payment  by  said  Carl  of  said  drafts,  Fisher  delivered  to  him 
said  bills  of  lading  "whereby  the  title  to  the  whiskey  passed  to 
the  said  Carl  Spencer." 

The  complaint  avers  that  this  was  a  sale  of  the  whiskey  to 
said  Carl  Spencer  in  violation  of  Revisal,  3524,  and  this  action 
is  brought  to  recover  exemplary  damages  under  Revisal,  3525. 
The  court  sustained  the  demurrer  that  "the  complaint  did  not 
state  a  cause  of  action,"  and  dismissed  the  action. 
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The  complaint  fails  to  aver  that  Carl  Spencer  ivas  "an  unmar- 
ried person,"  as  required  by  Revisal,  3524,  and  hence  the  judg- 
ment dismissing  the  action  must  be  affirmed.  The  court,  it  is 
true,  might  have  allowed  an  amendment  in  this  respect,  in  its 
discretion,  but  it  seems  that  it  was  not  asked  for. 

Action  dismissed. 


I.  M.  MIZZELL  V.  BRANNING  MANUFACTURING  COMPANY. 

(Filed  21  February,  1912.) 

1.  Railroads — Rights  of  Way — Burning — Negligence — Evidence. 
The  plaintiff  liaving  introduced  evidence  tending  to  sliow  that 
his  lands  liad  been  burnt  over  and  damaged  by  fire  communi- 
cated to  it  by  a  high  wind  from  a  right  of  way  whereon  straw, 
trash,  tree-tops,  etc.,  had  been  permitted  to  accumulate,  and  which 
was  being  burnt  over  by  the  defendant,  it  was  for  the  jury  to 
consider,  in  this  case,  upon  the  issue  of  negligence,  the  condition 
of  the  right  of  way,  the  time  of  the  year,  the  state  of  the  weather, 
whether  the  defendant's  agents  could  sooner  h^ve  employed  the 
method  which  had  proved  sufficient  for  extinguishing  the  Are,  and 
all  the  attendant  circumstances;  and  though  the  evidence  was 
slight,  it  was  held  to  be  sufficient. 

2*  Appeal  and  Error — Instructions — Presumptions. 

When  the  charge  of  the  court  is  not  made  a  part  of  the  case 
on  appeal,  an  exception  that  It  incorrectly  instructed  upon  the 
evidence  will  not  be  considered. 

3.  Railroads — Rights   of   Way — Burning — Negligence — Evidence — 

Presumptions — Prima  Facie  Case. 

When  in  an  action  to  recover  damages  to  his  lands  caused 
from  the  defendant's  burning  off  its  right  of  way,  the  plaintiff 
has  shown  his  damage  from  the  cause  alleged,  which  ordinarily 
does  not  produce  damage,  he  makes-  out  a  prima  facie  case  of 
negligence,  which  cannot  be  repelled  but  bj^  proof  of  care,  or  some 
extraordinary  accident  which  makes  care  useless. 

4.  Burnings — Interpretation  of  Statutes. 

Revisal,  sec.  3346,  does  not  apply  to  the  burning  off  of  a  right 
of  way  by  a  railroad  company  whereon  straw,  trash,  tree-tops, 
and  stubbie  had  been  allowed  to  accumulate;  nor  does  the  statute 
apply  unless  the  firing  is  voluntary  or  intentional,  and  not  merely 
accidental  or  necessary. 
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5.  Appeal  and  Error — Jurors — Relationship— Motion  in  Supreme 

Court. 

Quwrc,  whether  a  motion  for  a  new  trial,  made  in  this  Court 
for  the  first  time,  should  be  granted  because  of  the  relationship  of 
a  party  to  the  action  to  a  juror,  who  had  denied  such  relation- 
ship when  challenged,  the  relationship  being  afterwards  dis- 
covered. 

6.  Nonsuit — Evidence,  How  Considered. 

Upon  a  motion  to  nonsuit,  the  whole  evidence  will  be  construed 
in  the  light  most  favorable  to  the  plaintiff. 

Appeal  from  Justice,  /.,  at  September  Term,  1911,  of  Bertie. 

This  action  was  brought  to  recover  damages  for  burning  tim- 
ber on  the  plaintiff's  land.  The  defendant's  servants,  under  the 
instructions  of  the  section-master  of  its  railway,  were  "burning 
off"  the  right  of  way,  where  much  straw,  trash,  tree-tops,  and 
stubble  had  been  allowed  to  accumulate.  It  was  in  March,  1910, 
when  it  was  very  dry,  and  a  high  wind  arose  and  swept  the  fire 
into  the  dry  tree-tops  nearby,  from  which  and  the  right  of  way 
it  was  carried  to  the  plaintiff's  land,  and  burned  over  his  land. 

One  of  the  plaintiff's  witnesses  testified:  "It  was  very  dry, 
and  the  wind  got  up  about  12  o'clock.  Fire  got  out  from  where 
we  were  burning.  We  were  firing  and  whipping  out.  It  got 
out  behind  us  in  tree-tops  and  made  a  big  fire.  We  tried  to 
put  it  out,  but  couldn't.  It  got  out  about  12  o'clock  and  burned 
till  night.  This  fire  burned  on  plaintiff's  land.  White  and 
others  stopped  it  by  firing  against  it.  White  is  superintendent 
of  defendatit's  road.  He  brought  his  hands.  Foreman  was 
there  and  three  others."  He  also  said  that  it  was  a  big  fire  and 
the  wind  caused  the  trouble.  There  was  other  evidence  in  the 
case  not  necessary  to  be  stated. 

The  charge  of  the  court  is  not  set  out  in  the  record,  except 
the  special  instructions  given  at  the  request  of  the  defendant. 
Its  counsel  asked  the  court  to  charge  the  jury  as  follows : 

1.  If  they  believe  the  evidence,  they  will  answer  this  issue  in 
favor  of  the  defendant — that  is  to  sav,  the  second  issue  "Xo." 

2.  Under  the  evidence,  the  plaintiffs  cannot  recover  in  this 
cause. 

3.  The  defendant  is  no  more  liable  than  any  other  citizen  of 
Bertie  County  would  be  under  the  same  circumstances;  and  if 
the  defendant  was  ordinarily  careful  in  burning  over  its  right 
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of  way,  and  the  fire  got  out  by  reason  of  an  unforeseen  wind, 
then  there  can  be  no  recovery  against  the  defendant,  and  you 
will  answer  the  second  issue  "No." 

4.  If  the  jury  find  from  the  evidence  in  the  case  that  the 
employees  of  the  defendant  exercised  reasonable  and  prudent 
care  in  burning  off  the  right  of  way,  and  by  unexpected  rise  of 
wind  the  fire  got  beyond  their  control  and  burned  over  the  lands 
of  the  plaintiffs,  you  will  answer  the  second  issue  "No." 

The  court  gave  the  instructions  contained  in  the  third  and 
fourth  prayers,  and  refused  the  others,  and  defendant  excepted. 
We  find  this  statement  in  the  case :  "The  other  evidence  was 
as  to  the  amount  of  damages,  and  is  not  pertinent  to  this  appeal, 
as  only  one  question,  is  presented,  and  that  is  the  refusal  of  the 
judge  to  nonsuit  the  plaintiff." 
I  The  jury  returned  the  following  verdict : 

1.  Are  plaintiffs  the  owners  of  the  land  described  in  the  com- 
plaint?   Answer:  Yes. 
I  2.  Did  defendant  wrongfully  and  negligently  injure  the  plain- 

,       tiffs*  land,  as  alleged  in  the  complaint  ?    Answer :  Yes. 
I  3.  What  damages,  if  any,  are  the  plaintiffs  entitled  to  recover 

I       of  the  defendant  ?    Answer :  $750. 

A  motion  for  a  new  trial  having  been  overruled  and  judgment 
entered  upon  the  verdict,  the  defendant  appealed. 

Walter  R,  Johnston  and  John  H.  Kerr  for  plaintiff. 
Winston  &  Maithews  for  defendant, 

Walkeb,  J.  The  case  does  not  make  it  very  clear  whether 
the  expression,  "the  other  evidence  was  as  to  the  amount  of 
damages,"  refers  only  to  the  plaintiff's  evidence  or  to  the  entire 
evidence.  If  the  former  is  the  true  meaning,  we  could  not 
decide  that  there  is  no  evidence  of  negligence,  without  knowing 
vhat  was  the  evidence  introduced  by  the  defendant,  for  on  a 
motion  to  nonsuit,  the  plaintiff  has  the  right  to  have  all  of  the 
evidence  considered  by  us  in  the  view  most  favorable  to  him. 
The  appellant  should  have  relieved  us  of  any  uncertainty  in 
this  respect.  But  the  evidence,  as  stated  in  the  case  on  appeal, 
vas  properly  submitted  to  the  jury,  and  under  proper  instruc- 
tions, as  we  must  assume,  the  charge  of  the  court  not  having 
heen  made  a  part  of  the  case. 
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The  defendant's  counsel  seem  to  have  understood  that  it  was 
necessary  for  the  jury  to  find,  upon  the  evidence,  that  the  burn- 
ing on  the  right  of  way  was  done  carefully,  and  that  there  "was 
no  negligence  of  the  defendant  in  burning  the  stubble  and  other 
combustible  material,  which  contributed  to  the  injury  of  which 
the  plaintiff  complains. 

The  instructions  asked  for  as  regards  the  rising  of  the  wind, 
which  carried  the  live  sparks  into  the  dry  tops  of  the  trees  and 
to  the  plaintiff's  land,  where  his  timber  was  burned,  were  given 
as  requested  by  the  defendant,  and  the  court,  in  the  general 
charge,  may  have  instructed  the  jury  even  more  favorably  for 
the  defendant. 

Whether,  upon  the  evidence,  the  defendant  acted  with  ordi- 
nary care  and  prudence,  was  a  question  for  the  jury,  and  thev 
could  consider  all  the  circumstances,  the  condition  of  the  right 
of  way,  the  time  of  the  year,  the  state  of  the  weather,  the  fact 
that  defendant's  servants  left  fire  behind  them  that  might  spread 
to  plaintiff's  land  by  force  of  the  wind  or  otherwise,  and  any 
other  fact  or  circumstance  bearing  upon  the  question  of  due 
care.  The  evidence  of  negligence  may  have  been  slight,  hut 
we  cannot  say  that  there  was  none.  It  was  the  province  of  the 
jury  to  weigh  it,  under  proper  instructions  of  the  court  as  to 
what  would  constitute  negligence.  "When  the  plaintiff  shows 
damage  resulting  from  the  act  of  the  defendant,  which  act,  with 
the  exercise  of  proper  care,  does  not  ordinarily  produce  damage, 
he  makes  out  a  prima  facie  case  of  negligence  which  cannot  be 
repelled  but  by  proof  of  care,  or  some  extraordinary  accident 
which  makes  care  useless."  Chaffin  v,  Lawrence,  50  X.  C,  179 ; 
Aycoch  V.  E,  R,,  89  N.  C,  321 ;  Haynes  v.  Gas  Co.,  114  N.  C, 
203;  and  especially  Moore  v.  Parker,  91  N.  C,  275. 

Whether,  in  dealing  with  a  dangerous  agency,  the  defendant 
used  ordinary  precaution  to  protect  adjacent  property,  and 
whether,  when  the  danger  became  imminent,  it  resorted  to  such 
means  as  the  situation  suggested  to  prevent  the  injury,  were 
questions  for  the  jury.  It  seems  that  Superintendent  White 
stopped  the  conflagration  by  "firing  against  it."  It  might  well 
be  argued  that  had  this  method  been  employed  in  the  beginning. 
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or  sooner  than  it  was,  the  spread  of  the  fire  would  have  been 
prerented,  and,  at  least,  the  loss  to  the  plaintiff  would  have  been 
diminished. 

We  do  not  think  Kevisal,  sec.  3346,  applies  to  the  facts.  The 
defendant  did  not  "set  fire  to  any  woods,"  within  the  meaning 
of  that  statute.  The  statute  refers  to  woodland.  Averitt  v. 
Murrell,  49  X.  C,  322.  It  was  held  in  Achenbach  v.  Johnston, 
84  2^.  C,  264,  that  "a  field  grown  up  in  broomsedge  and  wire- 
grass"  was  not  woods  within  the  intent  of  the  statute,  and  it 
was  said  that  the  case  of  Hall  v.  Cranfordy  50  N.  C,  3,  stretched 
the  doctrine  of  liberal  construction,  in  order  to  reach  the  mis- 
chief  intended  to  be  remedied,  as  far  as  it  is  safe  to  follow ;  and 
we  concur  in  that  view.  N"or  does  the  statute  apply  unless  the 
firing  is  voluntary  or  intentional,  and  not  merely  accidental  or 
necessary.  Averitt  v,  Murrell,  49  N.  C,  322;  Tyson  v.  Rose- 
herry,  8  N".  C,  60 ;  Lamb  v,  Sloan,  94  N.  C,  634. 

Defendant  moved  in  this  Court  for  a  new  trial,  alleging  that 
the  jurors  were  asked  if  any  of  them  were  related  to  the  plain- 
tiff, to  which  they  answered  "No,"  and  that  since  the  trial  it 
has  been  ascertained  that  one  of  the  jurors  was  so  related.  We 
will  not  decide  the  question  as  to  whether  the  motion  should 
be  made  in  this  Court  or  in  the  court  below,  for  assuming  that 
we  have  jurisdiction,  it  is  addressed  to  the  discretion  of  the 
court,  as  we  have  so  often  held,  and  we  would  not  be  disposed, 
under  the  facts  and  circumstances  of  this  case,  to  exercise  our 
discretion  in  favor  of  the  defendant  and  grant  a  new  trial  for 
the  reason  assigned.  S.  t\  Mavltsby,  130  N.  C,  664;  S.  v.  Lips- 
comb, 134  2^".  C,  689,  and  cases  cited. 

3f 0  error. 
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CARY  P.  WESTON  v.  JOHN  L.  ROPER  LUMBER  COMPANY. 

(Filed  21  February,  1912.) 

1.  Injunction — Trespass — Contempt  of  Court. 

A  party  going  upon  lands  claimed  by  plaintiff,  described  in  the 
complaint  by  metes  and  bounds,  after  an  injunction  had  been 
Issued  thereon,  and  cutting  timber  in  violation  of  the  order 
granted,  commits  a  contempt  of  court. 

2.  Injunction — Contempt  of  Court — Duty  of  Party  Enjoined. 

An  injunction  of  the  courts  must  be  obeyed  Implicitly,  accord- 
ing to  its  spirit  and  in  good  faith ;  and  the  party  enjoined  must 
do  nothing,  directly  or  indirectly,  that  will  render  the  order  in- 
effectual, eltlier  in  whole  or  in  part. 

3.  injunction — How  Considered — Contempt  of  Court. 

In  deciding  whether  there  has  been  an  actual  breach  of  an 
injunction,  It  is  important  to  consider  the  objects  for  which 
relief  was  granted,  as  well  as  the  circumstances  attending  it,  and 
the  violation  of  the  spirit  of  an  order  or  writ,  even  though  its 
strict  letter  may  not  have  been  disregarded,  is  disobedience  of 
the  mandate  of  the  court. 

4.  injunction — Contempt — IMotive. 

A  party  having  been  enjoined  from  cutting  timber  on  lands  the 
title  to  which  was  in  dispute,  cannot  justify  his  disobedience  to 
the  order  upon  the  ground  of  a  proper  motive;  for  the  motive, 
whether  good  or  bad,  is  not  material. 

5.  Injunction — Trespass — Location — Specific  Findings. 

A  party  who  has  violated  the  mandate  of  an  injunction  by 
cutting  timber  upon  the  lands  described,  cannot  complain  that 
the  findings  of  the  lower  court  Imposing  the  punishment  were  not 
more  specific  or  more  in  accordance  with  the  probative  force  and 
full  significance  of  the  evidence,  when  they  are  favorable  to  him. 

6.  injunction — Contempt  of  Court — Advice  of  Counsel — Punishment. 

The  defense  in  a  proceeding  for  contempt  of  court  in  the  vio- 
lation of  the  mandate  of  an  injunction,  that  the  party  enjoined 
acted  under  the  advice  of  counsel,  will  not  avail  the  respondent, 
and  it  will  only  be  considered  by  the  judge  In  imposing  the  pun- 
ishment for  the  disobedience  of  the  order. 

Appeal  from  CUne,  J.,  at  Camden  Court,  5  September,  1911. 

This  is  a  proceeding  for  contempt.  Respondents  were  attached 
for  contempt,  convicted  and  fined  $250  each  for  disobeying  an 
injunction  order  of  the  court. 
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The  complaint  alleges  ownership  by  plaintiffs  of  two  tracts 
of  land,  known  as  Lots  Nos.  1  and  4  in  the  division  of  New 
Lebanon.  It  is  conceded  that  the  defendant  owns  lots  desig- 
nated as  Nos.  2  and  3  in  the  division,  and  upon  the  complaint, 
used  as  an  affidavit,  Judge  Whedbee  restrained  defendant,  its 
servants,  agents,  and  employees,  from  going  upon  the  land  de- 
scribed in*  the  complaint,  for  any  purpose.  It  was  further 
ordered  that  the  defendant  appear  before  Judge  Ward  and  show 
cause  why  the  restraining  order  should  not  be  continued. 

At  the  hearing  the  injunction  was  modified  by  Judge  Ward 
as  follows :  "It  is  ordered  that  the  temporary  restraining  order 
heretofore  granted  be  changed  and  modified  so  that  the  defend- 
ant, its  servants  and  agents,  may  continue  the  use  and  operation 
of  its  logging  railroad  as  now  located  over  and  upon  the  land 
described  in  the  complaint,  pending  the  hearing  of  this  cause 
upon  its  merits ;  and  said  restraining  order  is  vacated  in  so  far 
as  it  prevents  the  use  and  operation  of  said  railroad  by  the 
defendant.  On  motion  of  the  plaintiff,  it  is  ordered  that  the 
injunction  heretofore  granted  as  to  the  cutting  and  removal  of 
the  timber  from  the  land  described  in  the  complaint  be  con- 
tinued to  the  hearing,  except  that  defendant  may  remove  the 
logs  cut  and  fiow  lying  upon  the  land." 

It  appears  from  the  case  that,  upon  application  of  the  plain- 
tiff, which  was  supported  by  affidavits  to  the  effect  that  the 
respondents  had  violated  the  injunction  order  by  cutting  tim- 
ber on  the  land  in  dispute.  Judge  Ward  issued  an  order  to  the 
respondents  to  show  cause,  before  Jvdge  E.  B.  Cline,  why  they 
should  not  be  attached  for  contempt.  This  order  was  served, 
and  at  the  hearing  Jvdge  Cline  found  the  facts,  and  among 
others  that  the  respondents  had  cut  timber  on  land  claimed  by 
the  plaintiff,  *T)eing  the  land  covered  and  protected  by  the 
fonner  order  of  injunction;  and,  further,  that  they  continued 
to  cut  the  timber  on  said  land  after  the  order  of  Judge  Ward 
had  been  served  upon  them.'' 

Judge  Cline,  therefore,  adjudged  them  in  contempt,  and  im- 
posed a  fine  of  $250  upon  each  of  them.  Respondents  excepted 
and  appealed. 
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Aycock  &  Winston  for  plaintiff. 

A.  D.  McLean,  J.  K,  Wilson,  and  W,  M.  Bond  for  defendant. 

Walker,  J.  It  is  apparent  from  the  findings  of  Judge  Cline 
that  the  respondents  undertook,  by  themselves  and  without  the 
acquiescence  of  the  plaintiff  or  the  sanction  of  the  court,  to 
survey  and  locate  the  lines  of  Tract  No.  1,  and  upoi\  their  own 
location  of  the  boundaries  to  cut  timber  within  what*  his  Honor 
designates  in  his  findings  as  "disputed  territory.*'  There  was 
a  contest  between  the  parties  as  to  the  location  of  the  land,  and 
the  injunction  was  issued  in  order  to  preserve  the  status  quo 
until  the  dispute  could  be  settled.  It  cannot  well  be  questioned 
that  respondents  knew  that  they  were  cutting  timber  on  the  land 
claimed  by  the  plaintiff — that  is,  on  the  land  in  controversy. 
The  plaintiff,  in  his  complaint,  alleged  that  he  owned  Lots  1 
and  2  of  the  land  known  as  New  Lebanon,  and  that  defendants 
had  entered  thereon  and  cut  therefrom  a  large  quantity  of  tim- 
ber, and  were  still  engaged  in  doing  so.  The  land  claimed  by 
the  plaintiff,  if  we  stop  at  the  complaint,  is  that  described  as 
the  land  upon  which  the  defendant  and  its  corespondent  and 
superintendent,  at  that  time,  were  cutting  timber.  They  were 
restrained  by  the  order  of  Judge  Whedbee  from  cutting  any 
more  on  that  land^  and,  by  the  modified  order  of  Judge  Ward, 
from  cutting  any  timber  from  that  land,  or  removing  any  except 
that  already  cut. 

In  the  affidavits  of  J.  T.  Ansell  and  J.  J.  Watson,  it  was 
alleged  that  they  were  still  cutting  timber  at  that  place,  and, 
upon  those  affidavits,  Jwd-ge  Ward  issued  his  second  order, 
requiring  them  to  show  cause  why  they  should  not  be  attached 
for  contempt  for  disobeying  the  order  in  the  manner  stated  in 
said  affidavits.  Even  after  this  warning,  they  continued  to  cut 
at  the  same  place.  In  addition  to  this,  Judge  Cline  has  found 
as  facts  that  they  proceeded  arbitrarily  to  locate  the  line  and 
then  cut  timber  on  Tract  No.  1,  as  claimed  by  the  plaintiff,  and 
in  disregard  of  the  order  forbidding  them  to  do  so.  If  such  a  • 
proceeding  should  be  permitted,  the  orders  of  the  court  could 
easily  be  set  at  naught  and  the  rights  of  parties  litigant  greatly 
prejudiced. 
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This  case  is  not  unlike  Davis  v.  Fiber  Co.,  150  N".  C,  84,  in 
whicli,  referring  to  a  similar  state  of  facts,  Justice  Hoke  said : 
'^The  court  finds,  and  there  was  ample  evidence  to  sustain  the 
finding,  as  follows:  *I  find  that  since  the  restraining  order 
made  as  aforesaid  was  duly  served  upon  the  said  Champion 
Fiber  Company,  it  and  its  superintendent  of  the  woods  depart- 
ment, Harry  Rotha,  under  the  advice  of  counsel,  have  imder- 
laken  to  arbitrarily  locate  the  Cathcart  line  to  suit  their  own 
purposes,  and  have  willfully  and  intentionally  continued  to  cut 
and  carry  away  timber  trees  situate  and  being  on  the  land 
daimed  by  plaintiffs  and  embraced  in  the  restraining  order, 
just  as  they  were  doing  before  the  issuing  of  said  order.'  And 
on  this  finding  we  are  of  opinion  that  the  defendants  were  prop- 
erly adjudged  guilty  of  contempt.  It  is  contended  that  the 
preliminary  restraining  order  is  not  sufficiently  definite  in  its 
lenns  to  authorize  the  judgment,  but  we  cannot  take  that  view 
of  the  order  when  considered  in  connection  with  the  evidence 
in  the  case  and  the  findings  of  the  judge  thereon.  The  descrip- 
tion of  the  land  was  fully  set  forth  in  the  complaint  by  metes 
and  bounds.  The  allegations  in  the  complaint  that  the  'defend- 
ants had  wrongfully  entered  and  trespassed  upon  said  lands,' 
by  fair  and  reasonable  intendment  could  only  refer  to  the  loca- 
tion as  claimed  by  plaintiffs." 

Ve  have  high  authority  for  saying  that  a  party  enjoined 
must  not  do  the  prohibited  thing,  nor  permit  it  to  be  done  by 
bis  connivance,  nor  effect  it  by  trick  or  evasion.  He  must  do 
nothing,  directly  or  indirectly,  that  will  render  the  order  in- 
effectual, either  wholly  or  partially  so.  The  order  of  the  court 
must  be  obeyed  implicitly,  according  to  its  spirit  and  in  good 
faith.  Rapalje  on  Contempt,  sec.  40.  The  motive  for  violating 
tbe  order  is  not  considered  in  passing  upon  the  question  of  con- 
tempt, and  the  respondent  cannot  purge  himself  by  a  disavowal 
of  any  wrong  intent.  It  is  the  fact  of  his  obedience  that  alone 
^11  be  considered.  Section  42.  Baker  v.  Cordon,  86  N.  C, 
116.  In  deciding  whether  there  has  been  an  actual  breach  of 
an  injunction,  it  is  important  to  consider  the  objects  for  which 
relief  was  granted,  as  well  as  the  circumstances  attending  it,  and 
it  18  to  be  observed  that  the  violation  of  the  spirit  of  an  order 
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or  writ,  even  though  its  strict  letter  may  not  have  been  dis- 
regarded, is  a  breach  of  the  mandate  of  the  court.  2  High  on 
Injunctions  (4  Ed.),  sec.  1446;  Campbell  v,  Tarbell,  65  Ver- 
mont, 455;  Loder  v,  Arnold,  15  Jur.,  117.  The  respondents 
may  have  honestly  believed  that  the  land,  upon  which  they  cut 
the  timber,  belonged  to  the  defendant ;  but  that  is  not  the  ques- 
tion. They  had  been  forbidden  to  cut  on  land  in  dispute  until 
the  controversy  was  settled,  and  this  order  they  violated.  Hav- 
ing foimd  this  fact,  the  motive,  whether  good  or  bad,  for  doing 
the  forbidden  thing  became  immaterial.  The  court  might  well 
have  found  from  the  affidavits  that  the  respondents  had  cut 
timber  on  Lot  No.  1,  as  described  in  the  complaint,  but  they 
cannot  complain  that  the  finding  was  not  more  specific  or  more 
in  accordance  with  the  probative  force  and  full  significance  of 
the  evidence,  as  the  finding,  if  thus  defective,  is  in  that  respect 
favorable  to  them.  Nor  will  the  advice  of  counsel  avail  the 
respondents  in  justification  of  their  conduct.  It  may  be  con- 
sidered by  the  judge  in  imposing  punishment  for  the  disobedi- 
ence of  the  order,  but  it  is  no  defense  to  the  rule.  Rapalje,  sec. 
49.  When  a  party  acts  upon  the  advice  of  his  attorney  in  such 
a  case,  he  does  so  at  his  peril.  It  was  suggested  by  plaintiffs 
counsel  that  the  respondents  did  not  make  a  full  disclosure  to 
their  attorney;  but  however  this  may  be,  they  cannot  profit  by 
the  advice  if  they  actually  violated  the  order. 
No  error. 


ARMOT  R  FERTILIZER  WORKS  v.  CHARLES  McLAWHORN. 

(Filed  28  February,  1912.) 

1.  Vendor  and  Vendee — Fertilizer — Deficient  In  Quality — Measure  of 
Damages — interpretation  of  Statutes. 

When  it  is  ascertained  by  analysis  of  the  Department  of  Agri- 
culture that  fertilizer  sold  by  a  manufacturer  was  deficient  in 
quality,  the  damages  sustained  is  the  difference  in  the  price  of 
the  fertilizer  actually  sold  and  what  it  should  have  been.  Re- 
visal,  sec.  3949. 
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2.  Same — Damages  to  Crop — Evidence  Speculative. 

A  user  of  fertilizer  of  a  deficient  quality,  furnislied  by  a  man- 
ufacturer, cannot  recover  damages  for  an  alleged  inferiority  of 
his  crop  on  that  account;  and  evidence  that  where  other  ferti- 
lizers had  been  used  the  crop  was  better,  is  Inadmissible,  as  It 
involves  soil  and  weather  conditions,  cultivation,  and  other  mat- 
ters of  a  speculative  character. 

3.  Vendor  and  Vendee — Fertilizer — Deficient  in  Quality — Duty  of 

Vendee — Measure  of  Damages. 

Aft»  a  user  of  fertilizer  has  been  informed  by  the  Department 
of  Agriculture  that  the  fertilizer  furnished  by  the  manufacturer 
is  deficient  in  quality,  It  Is  his  duty  to  buy  fertilizing  material  or 
ingredients  to  make  good  the  deficiency,  and,  upon  his  failing  to 
do  so,  an  abatement  in  the  price  by  reason  of  the  deficiency  is 
Ms  measure  of  damages. 

4.  Contracts,  Written — Fertilizer — Representations — Parol  Evidence. 

Evidence  of  a  parol  agreement  that  a  purchaser  of  fertilizer 
was  to  pay  nothing  for  It  If  the  vendor's  representations  were 
not  found  to  be  true  upon  analysis  of  the  Department  of  Agricul- 
ture, is  Inadmissible  to  contradict  the  written  contract  of  sale 
subsequently  and  unconditionally  executed. 

Appeal  by  defendant  from  Ccurter,  J.,  at  September  Term, 
1911,  of  Pitt. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
by  Mr,  Chief  Justice  Clark, 

i.  I,  Moore  and  Harry  Skinner  for  piaintijf, 
F,  0,  James  &  Son,  F,  C.  Harding,  and  Albion  Dunn  for 
defendant, 

Clakk,  C.  J.  Under  a  written  contract  with  the  defendant  as 
a  del  credere  agent,  the  plaintiff  shipped  him  certain  fertilizers 
at  prices  specified  in  said  contract,  which  the  answer  admits 
tiat  he  duly  received.  The  defendant  used  a  portion  of  these 
fertilizers  himself,  sold  some  to  his  tenants  and  a  large  portion 
to  other  persons.  For  nearly  all  that  which  he  sold  he  has  col- 
lected payment,  except  from  his  relatives,  who  are  solvent.  The 
fertilizers  were  analyzed  by  the  Agricultural  Department  at 
the  request  of  the  defendant  and  a  small  deficiency  in  quality 
found,  for  which  the  defendant  has  received  the  proper  abate- 
Dient  in  price. 


276  IN"  THE  SUPREME  COURT.  [158 

Febtilizeb  Wobks  v.  McLawhorn. 

« 

The  defendant  assigns  twenty-four  errors,  but  in  his  brief 
abandons  the  first  five  and  groups  the  other  assignments  into 
four  classes.  The  first  class,  consisting  of  the  6th,  19th,  and 
20th  assignments  of  error,  are  to  the  holding  of  the  judge,  upon 
the  pleadings,  that  no  defense  was  open  to  the  defendant  except 
to  show  total  failure  of  consideration.  The  deficiency  in  value 
was  allowed  him  in  abatement  of  price.  The  claim  of  conse- 
quential damages  resulting  in  the  alleged  shortage  in  his  crop 
was  properly  disallowed  by  the  court.  Carson  v.  Bunting,  154 
N.  C,  532,  where  the  Court  holds  that  the  measure  of  damages 
is  in  the  abatement  of  the  price,  as  is  also  provided  by  Revisal, 
3949. 

Assignments  of  error  8,  9,  10,  and  11  are  to  the  refusal  of 
the  judge  to  allow  defendant  to  prove  on  the  question  of  dam- 
ages the  difference  in  the  looks  and  nature  of  crops  on  different 
farms  on  which  this  fertilizer  was  used,  and  the  crops  under 
which  he  used  other  fertilizers.  This  is  essentially  the  same 
point  as  one  above  discussed.  To  consider  the  variety  of  soil 
and  attendant  circumstances  would  be  purely  speculative.  The 
only  pertinency  of  such  evidence  would  be  the  inference  that 
the  ingredients  were  not  as  represented.  This  would  be  too 
remote,  depending  upon  the  nature  of  soil,  weather,  cultivation, 
and  the  like.  The  best  evidence  is  the  analysis  by  the  Agricul- 
tural Department.  When  the  defendant  ascertained  therefrom 
the  deficiency  in  the  quality  of  the  fertilizers,  it  was  his  duty 
to  have  bought  fertilizing  materials  or  ingredients  to  make  good 
the  deficiency.  Wot  having  done  so,  he  can  properly  claim  only 
the  abatement  of  the  price  by  reason  of  such  deficiency,  and 
that  he  has  been  allowed. 

Assignments  of  error  7  and  15  are  to  the  refusal  of  the  judge 
to  allow  defendant  to  prove  that  at  or  before  the  time  he  signed 
the  contract  it  was  agreed  that  if  the  analysis  of  the  Department 
of  Agriculture  should  show  that  the  fertilizer  did  not  come  up 
to  the  representations  as  to  the  quantity  of  each  ingredient  set 
out  in  the  contract  he  should  not  pay  anything.  In  Walker  v. 
Venters,  148  N".  C,  388,  it  is  said :  "It  is  true  that  a  contract 
may  be  partly  in  writing  and  partly  oral  (except  when  for- 
bidden by  the  statute  of  frauds),  and  in  such  case  the  oral  part 
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of  the  agreement  may  be  shown.  But  this  is  subject  to  the  well- 
estabhshed  rule  that  a  contemporaneous  oral  agreement  shall 
not  contradict  that  which  is  written.  The  written  word  abides." 
This  has  been  cited  with  approval  in  Bowser  v.  Tarry,  156 
N.  C,  38.  If  the  alleged  oral  contract  was  prior  to  the  writing, 
the  latter  governs. 

Assignments  of  error  12  and  13  are  because  the  court  sus- 
tained the  plaintiff's  objection  to  the  defendant  giving  his 
reasons  for  refusing  to  execute  his  notes  or  pay  the  claim  of  the 
plaintiff.  These  are  not  pressed  by  the  defendant  in  his  brief, 
which  states  that  the  ruling  of  the  court  upon  the  other  excep- 
tions renders  it  unnecessary. 

The  defendant  relies  strenuously  upon  Pratt  v,  Chaffin,  136 
If.  C,  350.  But  we  do  not  think  that  case  is  in  point.  There 
it  was  in  evidence  that  the  contract  was  not  to  be  effective  until 
it  had  been  approved,  by  another  party,  and  hence  the  contract 
was  incomplete  until  this  condition  precedent  was  complied 
with.  In  this  case,  the  defendant  undertakes  to  sustain  the 
proposition  that  the  terms  of  the  contract  which  required  him  to 
pay  so  much  money  per  ton  can  be  contradicted  by  a  prior  parol 
agreement  that  he  was  not  to  pay  anything  at  all  unless  the 
ingredients  came  up  to  the  full  analysis  set  out  in  the  contract. 
The  court  properly  held  that  he  could  not  show  such  agreement 
to  contradict  the  written  contract,  and  that  his  remedy  was  to 
abate  the  price  to  the  extent  of  the  deficiency,  and  that  he  could 
only  defeat  recovery  altogether  by  showing  a  total  failure  of 
consideration. 

Xo  error. 


J.  J.  BAXTER  V.  MRS.  D.  A.  IRVIN. 

(Filed  28  February,  1912.) 

1*  Judgments  Non  Obstante — Pleadings — Confession  and  Avoidance. 
A  Judgment  non  obstante  veredicto  may  be  allowed  only  where 
the  answer  has  confessed  a  cause  of  action  and  has  set  up  mat- 
ters in  avoidance  which  were  insufficient,  although  found  true, 
to  constitute  a  defense  or  a  bar  to  the  action. 
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2.  Same — Evidence — Practice. 

« 

Upon  a  motion  for  judgment  nori  obstante  veredicto,  it  must 
appear  from  the  plea  and  verdict,  and  not  from  the  evidence,  that 
the  plaintiff  is  entitled  to  the  Judgment. 

3.  Judgments  Non  Obstante — Motion,  When  Made. 

A  motion  for  judgment  non  obstante  veredicto  must  be  made 
after  verdict. 

4.  Judgments   Non  Obstante — Demurrer — Instructions — Practice. 

When  in  defense  of  an  action  to  recover  rents  the  defendant 
denies  the  plaintiff's  allegations  and  alleges  a  breach  of  contract 
as  a  bar  to  the  action,  the  answer  raises  the  general  issue,  and, 
before  verdict,  the  objecting  party  should  either  demur  to  the' 
evidence,  if  it  is  insufficient,  or  request  the  judge  to  direct  a  ver- 
dict in  his  favor  because  of  its  insufficiency. 


5.  Courts,  Justices' — Pleadings — Practice — Interpretation   of 

Statutes. 

While  we  liberally  construe  pleadings  filed  in  the  court  of  a 
justice  of  the  peace,  they  must  substantially  conform  to  the  stat- 
utory requirements,  i.  e.,  there  shall  be  a  complaint  and  answer 
(Revisal,  sec.  451) ;  if  oral,  the  justice  may  enter  the  substance 
on  his  docket,  and,  if  written,  the  pleadings  may  be  filed  and 
reference  made  to  them  on  the  docket  (section  1458) ;  the  com- 
plaint must  state  the  facts  constituting  a  defense  or  counterclaim 
(Revisal,  sees.  1459, 1460). 

6.  Same — Judgment  Non  Obstante — Justice's  Court — Appeal. 

If  the  answer  in  the  court  of  a  justice  of  the  peace  raises  the 
general  issue,  and  there  is  no  plea  of  confession  and  avoidance, 
a  motion  for  judgment  non  obstante  verdicto  will  not  lie  on  ap- 
peal in  the  Superior  Court  after  verdict. 

Appeal  by  plaintiff  from  Wh^dbee,  J,,  at  November  Term, 
1911,  of  Craven. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
by  Mr,  Justice  Walker, 

R,  A,  Nunn  for  plaintiff, 

D.  E,  Henderson  and  A,  D,  WoA'd  for  defendant. 

Walker,  J.  This  action  was  brought  in  the  court  of  a  justice 
of  the  peace  of  Craven  County  to  recover  the  sum  of  $100,  with 
interest  from  31  July,  1910,  and  the  plaintiff  complained  in 
that  court  that  it  was  due  by  contract  for  the  rent  of  space  in 
a   storeroom.     The  defendant   "denied  the  indebtedness,  and 
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aDeged  a  breach  of  the  contract  by  way  of  defense."  The  plain- 
tiff recovered  in  the  justice's  court,  and  defendant  appealed  to 
the  Superior  Court,  where  there  was  a  trial  by  jury.  Both 
parties  introduced  evidence,  and  the  jury  returned  a  verdict  for 
the  defendant.  Plaintiff  thereupon  moved  for  judgment  non 
obstante  veredicto.  The  charge  of  the  court  is  not  in  the  record, 
and  it  appears  that  no  exceptions  were  taken  during  the  course 
of  the  trial,  before  the  verdict  was  rendered.  The  court  over- 
ruled the  motion  for  judgment,  and  the  plaintiff  appealed  to 
this  Court  from  a  judgment  for  defendant. 

We  think  the  ruling  of  his  Honor  was  correct.  At  common 
law  a  judgment  non  obstante  veredicto  would  be  allowed  only 
when  the  plea  confessed  a  cause  of  action  and  set  up  matters 
in  avoidance  which  were  insufficient,  although  found  true,  to 
constitute  either  a  defense  or  a  bar  to  the  action.  Moye  v.  Pet- 
way,  76  N.  C,  327 ;  Ward  v,  Phillips,  89  N.  C,  215 ;  Walker  v. 
Scott,  106  K  C,  56;  Riddle  v.  Oermanton,  117  N.  C,  388.  It 
was  said  in  Moye  v,  Petway,  supra,  that  the  motion  for  such  a 
judgment  must,  of  course,  be  made  after  verdict,  and  the  prac- 
tice in  such  cases  is  very  restricted.  The  motion  will  not  be 
granted  unless  it  appears  from  the  plea  and  the  verdict,  and  not 
from  the  evidence,  that  the  plaintiff  is  entitled  to  the  judgment. 
Before  the  verdict,  the  plaintiff  could  sign  judgment  as  on  "nil 
dicit,"  or  as  if  there  had  been  no  plea  or  defense,  treating  the 
plea,  or  now  the  answer,  as  a  sham  one,  and  even  if  he  traversed 
the  matter  relied  on  in  avoidance,  and  the  issue  was  found 
against  him,  he  was  still  allowed  to  take  judgment,  notwith- 
standing the  verdict,  the  practice  having  been  adopted  to  dis- 
courage sham  pleas  and  defenses.  No  such  case  is  presented  in 
this  record.  The  plaintiff  alleged  that  the  defendant  is  indebted 
to  him  for  rent,  in  the  sum  of  $100,  and  the  defendant  simply 
denied  the  allegation  and*  alleged  a  breach  of  the  contract  as  a 
bar  to  the  action.  This  was  not  a  plea  by  confession  and  avoid- 
ance, for  it  was  tantamount  to  the  general  issue,  or  a  direct 
traverse  of  the  plaintiff's  allegation.  If  there  is  no  evidence  to 
establish  the  plaintiff's  case,  the  defendant  should  either  demur 
to  the  evidence  or  request  the  court  to  charge  the  jury  that  there 
is  no  evidence,  and  that,  therefore,  they  should  answer  the  issue 
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in  favor  of  the  defendant ;  and  likewise,  if  there  is  no  evidence 
to  establish  the  defense,  the  plaintiff  should  request  the  court 
to  give  a  similar  charge  in  his  favor;  but  this  must  be  done 
before  verdict,  and,  as  said  by  Chief  Justice  Pearson  in  Moye 
V,  Petway,  surpa,  this  practice  "has  not  the  slightest  bearing 
upon  a  motion  for  judgment  rum  obstante  veredicto,  which  is 
made  by  the  plaintiff,  after  verdict,  for  insufficiency  of  the  de- 
fendant's matter  in  avoidance.  There  are  no  two  matters  of 
practice  more  entirely  different  in  all  respects."  In  addition 
to  this,  it  is  familiar  learning  that  any  defect  or  insufficiency 
in  the  evidence  must  be  called  to  the  attention  of  the  court,  by 
a  prayer  for  instructions,  before  verdict,  so  that  cases  may  be 
tried  on  their  true  merits,  and  to  prevent  the  loss  of  rights  by 
mere  inadvertence.  Sutton  v,  Walters,  118  iN".  C,  495;  S,  i\ 
Kiger,  115  IST.  C,  746;  S.  v.  Hart,  116  N.  C,  977.  The  party 
is  not  allowed  to  take  two  chances,  that  is,  he  may  not  specu- 
late on  the  verdict,  hoping  that  it  will  be  in  his  favor,  and,  if 
he  loses  or  is  disappointed  in  his  expectation,  move  after  verdict 
to  set  it  aside  because  of  a  failure  or  defect  of  proof,  when,  if 
he  had  called  the  attention  of  the  court  to  the  matter  before  the 
case  was  submitted  to  the  jury,  his  adversary  might  have  reme- 
died the  defect  or  supplied  the  missing  evidence. 

The  defendant's  counsel  contended,  though,  that  this  rule  of 
practice  or  procedure  should  not  apply  to  cases  in  the  court  of 
a  justice  of  the  peace,  for  the  reason  that  no  pleadings  are  there 
required,  or,  rather,  no  formal  pleadings;  but  this,  we  think, 
is  a  misapprehension.  It  is  true  that  the  pleadings  in  that  court 
may  be  oral,  but  it  is  expressly  provided,  by  Revisal,  sec.  457, 
that  the  "pleadings  in  the  courts  of  justices  of  the  peace  shall 
be  (1)  the  complaint  of  the  plaintiff,  (2)  the  answer  of  the  de- 
fendant," and  by  section  1458,  that  "the  pleadings  may  be  either 
oral  or  written;  if  oral,  the  substance  may  be  entered  by  the 
justice  on  his  docket ;  if  written,  they  may  be  filed  by  the  justice 
and  reference  to  them  be  made  on  his  docket."  It  is  further 
provided  by  section  1459  and  section  1460,  that  "the  complaint 
must  state  in  a  plain  and  direct  manner  the  facts  constituting 
the  cause  of  action,"  and  "the  answer  may  contain  a  denial  of 
the  complaint  or  any  part  thereof,  and  also  a  statement,  in  a 
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plain  and  direct  manner,  of  any  evidence  constituting  a  defense 
or  counterclaim."  This  Court  has  been  liberal  in  construing 
pleadings  filed  in  a  justice's  court,  but,  nevertheless,  they  should 
conform  to  the  requirements  of  the  statute.  Illustration  of  the 
degree  of  particularity  required  in  justice's  courts  is  found  in 
the  requirement  that  "the  general  issue  entered  on  the  justice's 
docket  will  be  considered  as  (merely)  a  general  denial  of  plain- 
tiFs  cause  of  action"  (Blackwell  v,  Dibbrell,  103  N.  C,  WO) ; 
tliat  the  pendency  of  another  action  must  be  specially  pleaded 
in  the  answer  or  deemed  to  be  waived  (Montague  v.  Brown,  104 
X.  C,  163;  Hawkins  v,  Hughes,  87  N.  C,  115) ;  that  a  former 
judgment  must  be  specially  pleaded,  as  it  will  not  be  considered 
mider  an  answer  merely  denying  indebtedness  to  the  plaintiff. 
Smith  V,  Lumber  Co.,  140  N.  C,  375 ;  Harrison  v.  Hoff,  102 
X.  C,  126 ;  Blackwell  v,  Dibbrett,  supra.  It  appears  in  this  case 
that  the  general  issue  was  pleaded,  and  on  the  face  of  the  answer 
there  is  no  suggestion  of  any  confession  of  the  plaintiff's  claim, 
with  a  statement  of  matter  in  avoidance.  The  case  must,  there- 
fore, be  governed  by  the  general  rule  of  practice,  and  we  cannot 
examine  the  evidence  for  the  purpose  of  determining  whether 
there  was  a  confession  of  the  indebtedness  and  insufficient 
matter  pleaded  in  avoidance. 
Xo  error. 


JOE  TERRELL  v.  CITY  OF  WASHINGTON. 

(Filed  28  February,  1912.) 

1'  Cities  and  Towns — Business  Enterprises — Electricity — Negligence 
—Master  and  Servant — Liability. 

When  a  city  manufactures  and  sells  electricity  to  Its  citizens 
for  lighting  and  other  purposes.  It  Is  not  therein  performing  a 
governmental  function,  and  is  held  to  the  same  degree  of  care  in 
respect  to  its  employees  and  other  persons  as  is  required  of  a 
private  corporation  or  individual. 

2.  Matter  and  Servant — Cities  and  Towns — Electricity — Poles — 
Duty  of  Master. 

It  is  the  duty  of  a  corporation  engaged  in  the  manufacture  and 
supply  of  electricity  to  select  sound  and  suitable  poles  for  the 
purpose  of  stringing  their  lines  of  electric  wires. 
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3.  Master  and   Servant — Cities  and   Towns — Electricity — Defective 
Poles — Inspection — Negligence — Evidence. 

When  it  appears  that  an  employee  in  the  discharge  of  his  duties 
to  an  electrical  company  has  been  Injured  by  a  pole  of  the  com- 
pany falling  with  him,  which  outwardly  and  from  appearance 
was  sound  at  the  time,  but  was  so  decayed  below  the  level  of  the 
ground  that  it  would  easily  crumble  between  the  fingers,  and  that 
it  broke  off  beneath  the  ground,  and  had  only  been  in  use  a 
small  fraction  of  the  time  they  usually  lasted  for  the  purpose, 
It  is  sufladent  evidence  that  the  employer  has  not  exercised  that 
degree  of  care  in  the  original  selection  of  the  poles  which  the  law 
requires. 


4.  Master  and  Servant — Cities  and  Towns — Defective  Poles — Duty 

to  Supervise — Negligence. 

It  is  the  duty  of  a  city  when  engaged  in  furnishing  electricity 
for  lights  and  other  purposes,  not  only  to  select  sound  and  suit- 
able poles  on  which  to  string  its  wires,  but  by  proper  and  reason- 
able supervision  to  keep  them  sound  and  safe  for  the  protection 
of  its  employees  who  are  required  to  work  on  them. 

5.  Same — Notice,  Actual  or  Constructive. 

A  city  engaged  in  the  business  of  furnishing  electricity  to  its 
citizens  for  light  and  other  purposes,  is  liable  to  an  employee 
who  Is  injured  without  his  contributory  fault,  by  reason  of  a 
defect  in  a  pole  which  fell  with  and  injured  him,  of  which  the 
proper  officers  of  the  city  knew,  or  should  have  known  by  ordi- 
nary care  in  inspecting  the  pole  when  originally  placed  in  the 
ground. 

6.  Master  and   Servant — Cities  and   Towns — Electricity — Defective 

Poles — Negligence — Burden  of  Proof. 
In  order  to  hold  a  city  liable  for  an  Injury  to  an  employee 
•  occasioned  by  a  defect  In  a  pole  of  its  line  of  wires  conveying 
electricity  to  its  citizens,  which  the  city  was  engaged  in  the  busi- 
ness of  furnishing,  it  is  required  that  the  plaintiff  prove  that  the 
city  had  actual  notice  of  the  particular  defect,  or  notice  thereof 
implied  from  the  existing  circumstances  and  conditions. 

7.  Master  and   Servant — Cities  and   Towns — Electricity — Defective 

Poles — Contributory  Negligence. 

An  employee  of  a  city  engaged  in  the  business  of  furnishing 
electricity  is  held  not  to  be  guilty  of  contributory  negligence  in 
climbing  a  defective  pole,  which  fell  with  him  to  his  injury, 
when  the  outside  of  the  pole  appeared  to  be  sound  and  the  defect 
was  only  to  have  been  discovered  by  digging  below  the  surface 
of  the  ground. 
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8.  Same — Safety  Assumed. 

An  employee  of  a  city  engaged  in  the  business  of  furnishing 
electricity,  whose  duty  it  is,  in  the  scope  of  his  employment,  to 
climb  poles  used  in  connection  with  carrying  the  wires  and  sup- 
porting the  lights,  has  the  right  to  assume  that  the  city  has  exer- 
cised the  supervision  and  caused  the  inspection  of  its  poles  that 
it  was  its  duty  to  have  done,  and  may  assume  that  they  are  safe 
for  the  performance  of  his  duties,  In  the  absence  of  knowledge 
and  warning  to  the  contrary. 

9.  Inttructions  More  Favorable — Harmless  Error. 

It  is  not  reversible  error  for  the  court  to  instruct  the  jury  more 
favorably  to  the  objecting  party  than  he  is  entitled  to  under  the 
evidence. 

10.  Master  and  Servant — Cities  and  Towns — Electricity — Defective 
Poles — Duty  of  Master — Negligence — Verdict — Interpretation. 

When  there  is  evidence  that  a  city,  engaged  in  the  business  of 
supplying  its  citizens  with  electricity,  has  negligently  failed  to 
properly  saf^nard  its  poles  with  a  guy  wire,  which  fell  with 
and  injured  an  employee  whose  duty  it  was  to  climb  the  pole, 
because  of  a  defect  In  the  pole  which  was  only  discernible  by 
digging  below  the  surface  of  the  ground,  and  which  under  usual 
circumstances  would  not  have  happened  if  the  pole  had  been 
sound  when  it  was  placed,  and  when,  under  a  proper  charge,  the 
Jury  have  found  that  the  defendant  was  negligent,  the  verdict, 
in  effect,  was  a  finding  that  the  defendant  had  negligently  failed 
in  its  duty  to  properly  and  carefully  inspect  the  pole  originally, 
before  it  was  placed  in  the  ground,  and  eliminates  the  question 
as  to  whether  the  employee  was  negligent  in  climbing  the  pole 
imder  the  existing  conditions,  or  failed  in  his  duty  to  examine  the 
pole  l)eforehand. 

11>  Legislature — Limitation  of  Time  to  Present  Claims — Incapacity 
of  Party — Interpretation  of  Statutes. 

A  legislative  requirement  In  the  charter  of  a  city  that  an 
employee  Injured  in  the  scope  of  his  employment  by  the  negli- 
gence of  the  city  must  present  his  claim  within  a  certain  time  is 
not  construed  to  apply  when  the  injured  employee  has  been 
physically  or  mentally  incapacitated  by  the  Injury  received  to 
comply  with  the  provision. 

• 

Appeal  from  Cline,  J.,  at  October  Term,  1911,  of  Beaufort. 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  caused  by  the  defendant's  negligence. 
Plaintiff  was  employed  by  the  defendant  as  a  lineman,  in  eon- 
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nection  with  the  operation  of  its  electric  lighting  plant,  and  on 
the  day  of  his  injury  he  was  directed  by  his  foreman  to  climb 
one  of  the  poles  for  the  purpose  of  repairing  or  removing  one 
of  the  wires  attached  thereto.  In  order  to  perform  his  work  it 
was  necessary  for  the  defendant  to  wear  spurs  or  spikes  on  his 
feet,  and  to  fasten  himself  with  his  belt  to  the  pole,  and  while 
he  was  near  the  top,  doing  his  work,  the  pole  fell  to  the  ground, 
rebounded,  and  caused  him  serious  injury,  by  reason  of  which 
he  became  unconscious  and  was  confined  to  the  hospital  under 
medical  treatment  for  a  long  time.  There  was  evidence  tending 
to  show  that  the  pole  was  rotten  and  in  very  bad  condition 
several  inches  under  the  ground,  and  that  it  broke  three  or  four 
inches  below  the  surface  of  the  ground.  It  was  a  juniper  pole 
and  should  have  lasted,  so  as  to  be  used  with  perfect  safety, 
from  six  to  twenty  years,  and  it  had  been  standing  only  three 
years  when  it  fell  with  the  plaintiff.  There  was  no  rule  or 
custom  imposing  upon  the  plaintiff  the  duty  of  inspection  be- 
fore ascending  the  pole,  and  there  was  nothing  in  its  appearance 
calculated  to  put  him  on  notice  as  to  its  condition.  Above  the 
ground  it  seemed  to  be  sound  and  trustworthy,  except,  as  one 
of  the  witnesses  testifies,  at  the  very  top  it  was  rotten ;  but  that 
part  of  it  which  he  was  required  to  use  was  apparently  sound 
and  safe. 

There  is  ample  evidence  in  the  record  to  show  that  the  pole 
was  not  one  which  should  have  been  selected  in  the  beginning, 
and  after  ordinary  inspection,  as  sufiiciently  sound  and  strong 
for  the  uses  to  which  it  was  intended  to  be  applied.  An  arc 
light  was  suspended  from  the  pole  by  a  wire,  the  other  end  of 
which  was  attached  to  another  pole  on  the  opposite  side  of  the 
street. 

A  witness  for  the  plaintiff  gave  the  following  description  of 
the  pole:  "I  looked  at  the  pole  after  he  fell.  I  do  not  know 
what  became  of  it.  The  pole  was  rotten.  It  was  as  rotten  as 
it  could  be.  It  broke  off  between  three  and  four  inches  under 
the  ground.  They  did  not  have  any  guy  wires  supporting  the 
pole  at  that  time.  They  did  not  have  any  braces  of  any  sort 
on  it  to  support  it.  It  had  the  strain  of  the  light  on  it.  They 
did  not  have  anything  oil  it  to  relieve  that  strain;  they  only 
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had  the  pole  set  back  like  this.  It  was  leaning  from  the  -lamp. 
The  lamp  pulled  it  in  the  street.  If  it  had  not  been  for  the 
lamp  on  it,  it  would  have  fallen  like  it  started.  It  was  a  juniper 
pole.  It  was  rotten  between  three  and  four  inches  below  the 
ground.  It  was  rotten  on  the  outside."  This  witness  further 
stated  that  the  pole  was  not  rotten  above  the  ground,  and  that 
if  an  inspection  had  been  made,  it  would  have  been  taken  down, 
and  that  no  inspection  was  made  to  his  knowledge. 

Another  witness  gave  this  description  of  the  pole :  "The  pole 
was  broken  off  three  or  four  inches  under  the  ground  and  was 
decayed  or  rotten.  You  could  take  little  pieces  of  the  wood  in 
your  hands  and  break  it  up  into  dust.  It  had  heart  that  looked 
sound,  but  you  could  take  it  in  your  hands  and  break  it  up. 
Xo  one  passing  there  could  tell  whether  the  pole  was  rotten  or 
not,  on  account  of  the  shell  on  the  outside  being  hard.  You 
could  not  tell  whether  the  pole  was  rotten  by  the  outside,  nor 
unless  you  pryed  into  the  skin  on  the  outside.  You  could  tell 
by  digging  around  it.  There  were  no  guy  wires  or  braces  sup- 
porting the  pole." 

The  defendant  introduced  the  affidavit  of  Manly  Pearson, 
made  a  few  days  after  the  pole  fell,  and  therein,  among  other 
things,  he  made  this  statement :  "There  was  grass  grown  around 
the  pole  at  the  bottom.  Pole  seemed  to  be  solid.  Showed  no 
appearance  of  decay  above  ground  or  above  grass.  Pole  broke 
off  about  three  inches  underground.  Where  pole  broke,  that  is, 
place  on  pole,  it  was  rotten  and  decayed ;  you  could  stick  your 
finger  in  it;  it  was  spongy,  soft,  thoroughly  decayed;  and  the 
only  solid  spot  in  pole  was  a  streak  in  center,  the  heart,  about 
an  inch  or  so  in  diameter.  There  was  no  support  to  poles. 
There  were  no  'guy^  wires  on  poles.  The  only  wire  on  pole  that 
fell  was  wire  running  from  it  across  street  to  other  pole,  from 
the  center  of  which  in  the  middle  of  street  was  suspended  an 
electric  'arc'  light,  weight  about  50  pounds.  Distance  from 
pole  to  pole  about  40  feet.  There  was  a  powerful  strain  on 
poles,  pulling  against  each  other,  and  weight  of  light,  and  no 
supports,  *guy*  wires,  or  anything  behind  poles  to  resist  this 
pressure.  I  have  been  engaged  in  this  kind  of  work  for  eighteen 
years.    Have  worked  in  South  Carolina,  Georgia,  Alabama,  and 
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other  States,  and  most  all  poles  had  *guy'  wires  on  back  of  poles 
to  support  them.  These  'guy'  wires  are  necessary  to  hold  poles 
in  position.  It  is  not  customary  for  a  lineman  to  examine  poles 
under  the  ground,  when  working  on  them.  That  is  always  done 
by  another  man." 

There  was  evidence  to  the  effect  that  it  was  not  customary 
to  guy  poles  like  the  one  in  question  with  no  more  strain  on 
them  than  it  had,  and  that  the  appearance  of  the  pole  above  the 
ground  did  not  indicate  that  it  was  rotten  or  unsound,  and  the 
city  did  not  have  its  poles  inspected  except  in  a  casual  or  gen- 
eral way,  "that  is,  by  passing  and  looking  at  them."  If  the 
pole  had  been  guyed,  it  would  not  have  fallen,  though  there  was 
evidence  it  was  not  customary  to  guy  such  poles. 

There  was  much  additional  evidence  introduced  by  the  par- 
ties to  sustain  their  respective  contentions,  but  it  is  not  necessary 
to  an  understanding  of  the  case  that  we  should  set  it  out. 

The  court,  among  other  instructions,  charged  the  jury  as  fol- 
lows : 

If  Terrell  was  an  experienced  lineman,  and  there  was  no  regu- 
lar pole  inspector  employed  by  the  defendant,  the  duty  of  in- 
specting a  pole,  as  to  its  safe  or  dangerous  condition,  rested  as 
much  upon  the  plaintiff,  Terrell,  as  it  did  upon  the  defendant 
town ;  and  if  you  find  from  the  evidence  that  the  plaintiff  was 
a  person  of  ordinary  information  and  had  experience  in  the  busi- 
ness in  which  he  was  engaged,  and  the  town  employed  no  regular 
or  special  pole  inspector,  then  he  assumed  the  risk  of  the  break- 
ing of  any  pole  which  he  was  called  upon  in  the  line  of  his  duty 
to  climb,  not  due  to  any  defect  in  the  original  setting,  and  the 
town  owed  him  no  duty  to  inspect  it  and  inform  him  of  its 
defects,  or  to  keep  it  soimd ;  and  if  you  find  these  to  be  the  facts, 
you  will  answer  the  first  issue  (as  to  negligence)  "No." 

If  you  find  from  the  evidence  that  the  pole,  at  the  time  it 
was  set  in  the  ground,  was  sufficiently  soimd  and  solid  and  of 
sufficient  size  not  to  have  broken  with  the  plaintiff  and  was 
properly  erected,  as  has  been  explained  to  you,  and  you  should 
further  find  that  the  plaintiff  was  an  experienced  lineman,  then 
the  changes  by  time  and  exposure  produced  in  the  pole  was  a 
risk  the  plaintiff  assumed,  and  vou  will  answer  the  first  issue 
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"Xo."  If  you  find  from  the  evidence  tliat  the  pole  which  broke 
and  fell  with  the  plaintiff  was  properly  set  originally,  and  the 
breaking  was  not  from  any  negligence  in  the  original  setting, 
but  only  from  failure  to  keep  it  inspected  and  examined,  and 
the  plaintiff  was  an  experienced  lineman,  you  will  answer  the 
first  issue  "No."  If  you  find  that  the  plaintiff  had  the  experi- 
ence which  I  have  spoken  of,  ae  a  lineman,  and  that  the  pole 
was  properly  erected  in  the  first  instance,  as  I  have  heretofore 
fully  instructed  you,  then  I  say  that  no  further  duty  of  its  in- 
spection from  time  to  time  rested  upon  the  town ;  and  if  under 
such  circumstances  he  was  hurt  by  the  falling  of  the  pole,  it 
would  not  be  negligence  attributable  to  the  defendant,  and  you 
would  answer  this  first  issue  "No."  Or  if  the  pole  fell  because 
there  was  some  rottenness  in  it  and  below  the  surface  of  the 
ground,  and  it  was  concealed  by  reason  of  any  hard  shell  on  the 
outside  of  the  pole,  so  that  if  the  ordinary  inspection  of  poles 
of  this  kind,  either  by  the  defendant  or  the  plaintiff,  or  both  of 
them,  would  not  have  disclosed  the  defect  and  the  consequent 
dan^r  in  climbing  it,  as  it  was,  and  because  of  this  hidden 
defect  in  the  pole,  when  it  was  subjected  to  the  additional  weight 
of  his  body  and  the  necessary  movements  of  his  arms,  and 
handhng  the  wires,  etc.,  it  fell  and  injured  him,  his  fall  would 
be  an  accident  for  which  no  one  would  be  blamable  in  law,  and 
in  such  case  you  will  answer  the  first  issue  "No." 

The  jury  rendered  a  verdict  for  the  plaintiff,  and  judgment 
having  been  entered  thereon,  the  defendant  appealed. 

y.  M.  Simmons  and  Small,  McLean  &  McMvIlan  for  plaintiff. 
Ward  &  Grimes  and  H.  C.  Carter,  Jr,,  for  defendant. 

Walker,  J.,  after  stating  the  case:  The  court,  in  addition 
to  the  instructions  we  have  taken  from  the  charge,  told  the  jury 
that  if  the  defendant  set  a  pole  in  the  ground  which  was  un- 
sound or  unfit  for  use,  or  the  defectiveness  of  which  it  could 
have  ascertained  at  the  time  by  the  exercise  of  ordinary  care, 
and  also  failed  to  brace  or  guy  the  pole,  if  the  jury  found  that 
persons  of  ordinary  prudence  used  the  guy  or  brace  under  such 
circumstances,  they  would  answer  the  first  issue,  as  to  the  de- 
fendant's n^ligence,   in   the   affirmative,    provided   they   also 
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found  that  the  pole  fell  with  the  plaintiflF,  and  its  fall  was  caused 
directly  and  immediately  by  its  unsoundness  and  the  failure 
of  defendant  to  brace  the  same,  and  that  guys  or  braces  were 
appliances  which  were  approved  and  in  general  use  for  securing 
a  pole  like  this  one  in  a  safe  position.  It  is  evident  that  the 
jury  found,  under  the  evidence  and  the  instructions  of  the  court, 
that  the  pole  was  originally  defective,  either  to  the  actual  or 
constructive  knowledge  of  the  defendant,  and  was  not  such  a 
one  as  should  have  been  used  for  the  purpose  to  which  it  was 
applied. 

We  emphasize  the  foregoing  instruction  of  the  court  and  the 
fact  found  by  the  jury  to  distinguish  this  case  in  limine  from 
those  cited  by  the  defendant's  counsel  as  authorities  for  his  con- 
tention that  the  duty  of  inspection  rested  upon  the  plaintiff  and 
not  upon  the  defendant.  We  believe  that  they  all  hold  that  this 
principle  does  not  apply  if  the  pole  was  originally  unsound  and 
unfit  for  use,  and  that  it  is  the  duty  of  a  telegraph  or  telephone 
or  electric  light  company,  when  it  selects  a  pole  for  use  in  its 
line,  to  inspect  it  for  the  purpose  of  ascertaining  if  it  is  sound 
and  fit.  By  parity  of  reason  the  same  is  the  duty  and  obligation 
of  a  city  to  its  employees  when  it  constructs  and  operates  an 
electric  light  plant  of  its  own,  for  it  is  not  a  public  or  govern- 
mental function,  but  a  private  and  corporate  duty,  in  the  dis- 
charge of  which  the  municipality  will  be  held  to  the  same  degree 
of  liability  as  an  individual  in  like  circumstances.  Fisher  v. 
New  Bern,  140  N.  C,  506. 

But  we  are  of  the  opinion  that  a  city  does  not  perform  its 
whole  duty  by  merely  selecting  a  sound  and  safe  pole  in  the  be- 
ginning, but  it  must,  by  proper  and  reasonable  inspection,  keep 
it  sound  and  safe  for  the  use  of  its  employees  and  the  protection 
of  the  public,  and  in  this  respect  we  can  perceive  no  valid 
reason  why  its  duty  should  be  less  strict  than  is  generally 
required  of  a  master  to  exercise  reasonable  precaution  for  the 
safety  of  his  servant.  This  general  duty  has  been  thoroughly 
settled  by  the  authorities.  The  master  personally  owes  to  his 
servants  the  duty  of  using  ordinary  care  and  diligence  to  pro- 
vide for  their  use  reasonably  safe  instrumentalities  of  service. 
Among  these  are  a  reasonably  safe  place  in  which  to  do  their 
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woi^  or  to  stay  while  waiting  orders,  reasonably  safe  ways  of 
entrance  "and  departure,  an  adequate  supply  of  sound  and  safe 
materials,  implements  and  accommodations,  with  such  other 
appliances  as  may  reasonably  be  required  to  insure  their  safety 
while  at  their  work  or  passing  over  his  premises  to  or  from 
work.  These  things  must,  moreover,  be  adapted  to  the  work  in 
hand.  It  is  not  enough  that  they  should  be  good,  under  ordinary 
conditions.  They  must  be  suitable  for  the  work  to  which  they 
are  applied  by  the  master,  and  properly  adjusted  to  each  other. 
If,  therefore,  the  master  knows  or  would  have  known  if  he  had 
used  ordinary  care  to  ascertain  the  facts,  that  the  buildings, 
ways,  machinery,  tools,  or  materials  which  he  provides  for  the 
use  of  his  servants  are  unsafe,  and  a  servant,  without  contribu- 
tory fault,  suffers  injury  thereby,  the  master  is  liable  therefor, 
although  he  is  not  thus  liable,  in  the  absence  of  actual  or  con- 
structive notice. 

Th^  master  is  not  entitled  to  time  to  discover  defects  in  things 
which  are  defective  when  put  in  use.  He  should  examine  them 
before  putting  them  in  use.  He  cannot  evade  his  responsibility 
in  these  respects  by  simply  giving  general  orders  that  servants 
shall  examine  for  themselves,  before  using  the  place,  material, 
etc.,  furnished  by  him.  The  fact  that  a  servant  could,  by  care 
and  caution,  so  operate  a  defective  and  dangerous  machine  as 
not  to  produce  injury  to  his  fellow-servants  does  not  exempt 
the  master  from  his  liability  for  an  omission  to  exercise  reason- 
able care  and  prudence  in  furnishing  safe  and  suitable  appli- 
ances. The  master  fails  to  supply  a  "safe  place"  for  work  if 
he  allows  work  to  be  conducted  there  habitually  in  a  manner 
needlessly  dangerous  to^  servants.  The  master  is  also  personally 
Iwund,  from  time  to  time,  to  inspect  and  examine  all  instru- 
mentalities furnished  by  him,  and  to  use  ordinary  care,  dili- 
gence, and  skill  to  keep  them  in  good  and  safe  condition.  The 
duty  of  inspection  is  affirmative  and  must  be  continuously  ful- 
filled and  positively  performed.  Such  duty  is  not  discharged 
hy  giving  directions  for  its  performance,  or  by  promulgating 
rules  requiring  it  to  be  performed,  or  by  employing  competent 
and  careful  persons  for  that  purpose.  The  master  is  not  respon- 
sible for  the  want  of  repairs  when  he  has  neither  actual  nor 
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constructive  notice  of*  their  need ;  and  this  notice  is  not  pre- 
sumed, but  must  be  proved  by  the  servant.  And  it  must  be 
proved  that  he  was  chargeable  with  notice  of  the  particular 
defect  complained  of.  But  he  is  chargeable  with  constructive 
notice  of  whatever,  by  the  use  of  ordinary  care  and  diligence, 
he  might  have  discovered  and  thereby  avoided  the  danger  inci- 
dent thereto.  He  is  entitled  to  reasonable  time,  after  notice  of 
a  defect,  within  which  to  make-  repairs,  and  if,  during  that 
period  or  while  he  is  repairing,  an  injury  occurs  to  a  servant, 
the  question  of  a  master's  negligence  depends  upon  his  diligence 
under  all  the  circumstances.  This  statement  of  the  law  has 
been  adopted  in  Sh.  and  Redf.  on  Negligence  (5  Ed.),  sec.  194, 
and  in  the  main  is  sustained  by  our  own  decisions.  Cotton  v, 
R.  R,,  149  N".  C,  227,  and  cases  cited ;  Leak  v.  R.  R„  124  If.  C, 
455. 

We  think  the  principle  applies  to  the  case  in  hand.  The  ques- 
tion in  one  form  was  presented  in  Harton  v.  Telephone  Co., 
146  N".  C,  429,  and  we  then  said:  "The  duty  of  reasonably 
careful  construction  is  followed  by  like  care  in  maintenance  and 
inspection.  Joyce  Elec.  Law,  605.  The  duty  of  inspection,  in 
regard  to  its  frequency,  cannot  be  made  definite,  but  regard 
must  be  had  to  the  character  of  the  soil,  the  condition  of  the 
weather,  the  season  of  the  year,  and  such  other  conditions  as 
may  affect  the  security  of  the  poles  and  the  safety  of  the  travel- 
ing public." 

It  is  contended,  however,  by  the  defendant  that  the  duty  of 
inspection  belonged  to  the  plaintiff,  and  his  failure  to  discover 
the  defect  in  the  pole  was  his  own  and  not  its  fault.  'The  proof 
is  that  the  unsoundness  of  the  pole  was  not  apparent  to  the 
naked  eye.  It  was  below  the  ground  and  would  not  be  discov- 
ered except  by  digging  around  the  pole  and  removing  the  earth 
which  concealed  it. 

We  cannot  yield  assent  to  the  argument,  at  least  under  the 
circumstances  of  this  case,  that  such  a  duty  was  imposed  upon 
the  plaintiff  in  caring  for  his  own  safety,  and  we  discover  noth- 
ing in  the  evidence  to  indicate  that  the  plaintiff  was  guilty  of 
any  contributory  negligence.  In  Barhley  v.  Waste  Co,,  147 
N".  C,  585,  Justice  Brown,  in  discussing  the  liability  of  the 
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defendant  for  injuries  to  one  of  its  employees  who,  while  per- 
forming his  work,  fell  from  a  defective  scaffold  and  was  injured, 
said:  "The  defendant  owed  to  its  employees,  who  were  directed 
to  work  on  the  scaffold,  the  duty  to  exercise  due  care  in  selecting 
materials  reasonably  suitable  and  safe  for  its  construction.  2 
Labatt,  sec  614;  Bushwell  on  Personal  Injuries,  sees.  193,  391, 
392;  Brewing  Co,  v.  Wood,  87  S.  W.,  774;  4  Thompson  Neg., 
sec.  3957,  note  30 ;  Starwich  v,  Butler,  67  N.  W.,  723 ;  Phoenix 
Bridge  Co,  v,  Castleberry,  131  Fed.,  181.  If  defendant  dele- 
gated the  performance  of  this  duty  to  Michael,  it  is  responsible 
for  the  manner  in  which  he  discharged  it.  Tanner  v.  Lumber 
Co.,  140  K  C,  475;  Avery  v.  Lumber  Co,,  146  K  C,  592; 
McCarthy  v.  Clafin,  59  Stl.,  290  (Maine).  The  evidence  of 
witness  Wooten  is  to  the  effect  that  the  scaffold  was  built  of 
old  material  that  was  scorched  in  the  fire  when  the  building 
was  burned.  There  is  also  evidence  that  the  wood  was  knotty, 
and  that  the  piece  which  gave  way  broke  at  a  knot.  These  facts, 
if  true,  do  not  per  se  constitute  negligence,  but  we  think  they 
are  some  evidence  to  be  considered  by  the  jury  as  bearing  upon 
the  inquiry  as  to  whether  the  defendant  exercised  reasonable 
care  in  selectiug  material  suitable  for  the  construction  of  a  lofty 
scaffold  upon  which  its  servants  were  required  to  work.  We 
fail  to  see  any  evidence  of  contributory  negligence.  The  plain- 
tiff took  no  part  in  selecting  the  material  or  in  erecting  the 
scaffold,  and  knew  nothing  of  the  character  of  the  material  out 
of  which  it  was  constructed.  The  scaffold  was  a  completed  in- 
strument and  supposed  to  be  safe  when  plaintiff  was  directed  to 
work  upon  it.  The  fact  that  he  made  only  a  casual  examination 
does  not  make  plaintiff  culpable.  He  had  a  right  to  rely  upon 
the  assurance  of  the  foreman  that  the  scaffold  was  safe,  as  he 
was  unacquainted  with  either  the  character  of  the  construction 
or  the  quality  of  the  material.  Liedke  v,  Moran,  86  Pac,  646 ; 
Ingram  v.  Railway  Co,,  99  S.  W.,  666  (Ky.)  ;  Simnson  v,  Jenks, 
»2  N.  T.,  382 ;  Standard  Oil  Co,  v,  BoiaTcer,  40  IST.  E.,  128." 

There  are  two  propositions  stated  in  the  quotation :  (1)  That 
the  condition  of  the  material,  or  lumber  which  entered  into  the 
construction  of  the  scaffold  was  at  least  evidence  of  negligence. 
(2)  That  the  plaintiff  was  not  required,  himself,  to  make  more 
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than  a  casual  examination  of  the  scaffold,  and  his  failure  to 
do  so  was  not  contributory  negligence,  as  he  had  the  right  to 
rely  on  the  assurance  of  the  foreman  that  the  scaffold  was  "all 
right,"  that  is,  a  safe  one.  There  is  no  substantial  or  practical 
difference  between  the  two  cases.  We  do  not  see  why  a  master 
should  be  excused  for  setting  an  unsoimd  and  unsafe  pole  or 
for  permitting  it  to  become  and  remain  so,  when  he  would  not 
be,  under  similar  circumstances,  for  erecting  a  scaffold,  both 
having  been  constructed  for  the  use  of  his  servant. 

There  is  one  difference  between  the  two  cases,  for  in  the  case 
of  the  scaffold  the  servant  was  expressly  told  that  it  was  safe, 
while  in  the  case  of  the  pole  he  was  given  an  implied  assurance 
that  it  was  sound  and  safe,  when  he  was  ordered  to  climb  it  for 
the  purpose  of  removing  or  adjusting  the  wires;  but  this  is  a 
difference  in  form  and  not  in  suj)stance. 

It  is  a  general  rule  that  the  servant,  in  the  absence  of  any 
warning  from  his  master,  or  knowledge  of  a  defect,  has  a  right 
to  rely  upon  the  safety  of  the  instruments  and  appliances  which 
he  is  required  to  use  in  the  service,  because  it  may  fairly  be 
presumed  that  the  master  has  performed  his  primary  duty,  that 
is,  care  in  the  original  selection  and  subsequent  inspection  of 
such  instrumentalities. 

In  Electric  Co.  v,  Kelly,  57  !N".  J.  L.,  100,  the  company  was 
held  not  to  be  liable  for  injuries  to  the  plaintiff,  Kelly,  pro- 
duced by  the  falling  of  a  pole,  but  for  the  reason  that  the  fall 
was  caused  by  a  weakness  in  the  pole,  brought  about  by  a  pre- 
vious fall  or  by  a  defect  which  the  evidence  showed  was  not 
discovered  by  "the  most  rigid  scrutiny."  But  in  deciding  that 
case  the  Court,  by  Justice  Magie,  said  very  much  that  is  appli- 
cable to  our  case:  "There  was  no  pretense  in  this  case  that 
the  company  had  been  guilty  of  any  willful  wrong  to  Kelly. 
His  claim  was,  and  is,  that  the  injury  he  received  was  the  result 
of  a  breach  of  a  duty  which  the  company  owed  him.  The 
better  view  of  a  master's  duty  to  a  servant  is  that  which,  taking 
into  consideration  the  well-settled  doctrine  that  a  servant,  by 
accepting  employment,  consents  to  take  the  risk  of  all  dangers 
obviously  or  naturally  incident  to  such  employment,  imposes 
on  the  master  a  positive  duty  to  take  reasonable  care  and  pre- 
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caution  not  to  subject  the  servant  to  other  or  greater  dangers. 
The  rule  thus  formulated  is  of  wide  application,  but,  with  refer- 
ence to  such  cases'  as  that  now  under  consideration,  may  be  thus 
stated :  The  master  must  take  reasonable  care  to  have  the  tools 
and  appliances  with  which,  and  the  places  on  or  about  which, 
the  servant  is  to  be  employed,  reasonably  safe  for  the  work  the 
latter  is  employed  to  do.  Shear,  and  Red.  Negl.,  sees.  92,  93 ; 
Smith  M.  and  S.,  236 ;  Harrison  v.  Central  R.  R,  Co,,  2  Vroom, 
293;  Hxdchinson  v.  R.  R.,  5  Exch.,  343.  Applying  the  rule 
thns  stated  to  the  case  before  us,  it  is  obvious  that,  to  justify 
the  submission  to  the  jury  of  the  liability  of  the  company  to 
Kelly,  the  facts  established  must  have  warranted  the  inference 
that  the  breaking  of  the  pole,  which  was  the  cause  of  his  injury, 
resulted  from  a  breach  of  the  company^s  duty  to  him  in  respect 
to  that  pole.  The  company  did  not  guarantee  the  safety  of  the 
pole,  nor  was  it  the  duty  to  provide  a  sufficient  pole,  as  was 
erroneously  held  below.  Its  duty  was  less  extensive  and  would 
have  been  satisfied  if  it  had  taken  reasonable  care  to  provide  a 
pole  of  sufficient  strength  to  bear  the  strain  of  the  wires  and 
the  weight  of  the  servant  employed  thereon  to  do  what  was 
required  to  fit  them  for  the  service  of  the  company." 

While  there  is  no  evidence  in  this  case  upon  the  question 
whether  the  company  made  any  inspection  or  not,  the  court 
virtually  told  the  jury  that  it  was  not  its  duty  to  do  so,  if  plain- 
tiff was  an  experienced  lineman  (of  which  there  was  no  doubt), 
and  the  duty  of  inspection  was  his,  provided  the  pole  was  not 
originally  defective.  This  instruction  was,  in  our  view,  favor- 
able to  the  defendant,  because  it  made  its  duty  "less  extensive" 
than  in  law  it  really  was.  The  city  was  required  to  inspect  its 
poles  at  reasonable  intervals  of  time,  for  the  safety  of  its  em- 
ployees and  the  public,  as  we  have  shown,  and  its  failure  to  do 
80  was  negligence,  and  nothing  appears  in  the  evidence  to  show 
that  it  was  not  the  proximate  cause  of  the  injury.  If  it  had 
made  the  proper  inspection,  the  rottenness  of  the  pole  below  the 
surface  of  the  ground  could  easily  have  been  discovered,  for 
the  wood  was  so  badly  decayed  that  it  would  crumble  in  the 
hand  under  the  slightest  pressure.  Edison  Co.  v.  Street  Rail- 
'Wy  Co,,  17  Texas  Civil  App.,  was  a  case  in  which  it  appeared 
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that  one  Dixon,  the  appellee,  who  was  a  lineman  or  repairer, 
was  injured  by  the  falling  of  a  pole  belonging  to  another  com- 
pany, but  used,  with  its  permission,  by  the  defendant,  appellant. 
The  pole  proved  to  be  rotten  near  its  base  and  broke  in  two  and 
Dixon  fell  with  it  to  the  ground  and  was  injured.  In  an  elab- 
orate opinion,  the  Court  reviews  the  facts  and  the  law,  and 
comes  to  this  conclusion:  "Where  the  defect  in  the  materials 
or  resources  of  the  work  are  obvious  and  known  to  the  servant, 
or  he  had  the  same  opportunities  of  knowing  that  the  master 
had,  and  he  is  injured  by  reason  of  such  defects,  he  cannot 
recover,  for  the  reason  that  he  assumed  the  risk  in  undertaking 
the  work.  But  where,  as  in  this  case,  the  master  could,  by  the 
use  of  ordinary  care  in  testing  the  condition  or  strength  of  the 
pole,  have  ascertained  its  defect,  and  its  defect  was  not  known 
to  appellee,  and  was  obvious  to  him,  the  master  is  guilty  of  a 
breach  of  duty  to  his  servant,  and  is  liable  for  the  consequences 
of  it."  The  following  facts,  among  others,  were  found  by  the 
lower  court  in  that  case:  "On  28  December,  1895,  appellee, 
J.  W.  Dixon,  with  other  hands,  was  employed  by  appellant  to 
take  down  and  remove  a  feed  wire  from  the  poles  on  the  west 
side  of  Pine  Street,  and  put  the  same  in  a  new  position  on  its 
poles  on  the  east  side  of  that  street.  It  was  necessary  for  the 
appellee,  in  the  pursuance  of  his  employment,  to  climb  the 
poles  for  the  purpose  of  detaching  the  feed  wire  from  the 
brackets  to  which  it  was  attached,  and  for  that  purpose  he 
climbed  one  of  the  poles  on  the  west  side  of  Pine  Street,  and 
while  engaged  in  loosening  the  feed  wire  from  the  brackets  at 
the  top  of  the  pole,  it  broke  near  its  lower  end,  and  appellee  was 
thereby  with  great  force  and  violence  thrown  upon  the  ground 
and  seriously  injured.  The  place  where  the  pole  broke  was 
rotten  at  and  from  its  center  near  to  its  circumference,  the 
unsound  part  at  that  place  being  surrounded  only  by  a  thin 
shell  of  sound  wood,  through  which  hacks  had  been  cut  before 
the  pole  was  erected.  On  account  of  its  rottenness,  the  pole  was 
unfit  and  unsafe  for  the  purpose  for  which  it  was  used,  and  too 
weak  to  sustain  appellee's  weight  in  the  performance  of  his 
duty  in  taking  down  the  wire.  Its  defective  condition  was  not 
obvious  or  patent  to  the  eye,  and  appellee  was  unaware  of  it. 
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By  the  exercise  of  ordinary  care  and  inspection,  which  it  was 
appellant's  duty  to  appellee  to  perform,  it  could,  by  testing  the 
pole  in  the  ordinary  manner,  have  ascertained  its  defects  and 
known  the  danger  to  any  one  in  discharging  the  duty  it  had 
employed  the  appellee  to  perform."  The  Court  held  that  "In 
faiUng  to  discharge  its  duty  in  inspecting  and  ascertaining  the 
defect  in  the  pole,  which  it  could  have  done  by  the  use  of  ordi- 
nary care,  it  was  negligent,  and  this  negligence  was  the  proxi- 
mate cause  of  appellee's  injury.  The  appeUee  was  guilty  of  no 
negligence  contributing  in  any  way  to  the  accident."  This 
judgment,  as  we  have  seen,  was  affirmed  on  appeal. 

In  S.  W,  Telegraph  and  Telephone  Co,  v*  Wonghter,  19 
S.  W.,  575  (56  Ark.,  206),  the  Court  held,  upon  a  state  of  facts 
much  like  those  in  this  case,  that  it  was  the  duty  of  the  defend- 
ant (plaintiff  in  error)  to  have  used  reasonable  care  and  dili- 
gence by  an  inspection  to  discover  latent  defects,  and  if  ascer- 
tained to  exist,  then  to  warn  its  employee  of  the  probable  danger 
in  ascending  the  pole.  These  are  the  words  of  the  Court: 
**While  he  does  not  insure  the  safety  of  his  servants,  yet  he  is 
bound  to  take  heed  that  he  does  not,  through  his  own  want  of 
care  and  prudence,  expose  them  to  unreasonable  risks  or  dan- 
gers, either  from  the  character  of  the  tools  with  which  he  sup- 
plies them  or  the  place  in  which  he  requires  them  to  operate. 
He  is  in  duty  bound  not  to  expose  them  to  danger  of  which  he 
knows  or  has  reason  to  know  they  are  not  aware.  Before  order- 
ing them  to  perform  any  service,  he  should  warn  them  fully  of 
the  latent  dangers  incident  thereto,  if  there  be  any,  of  which 
he  knows,  or  in  the  exercise  of  proper  diligence  ought  to  know ; 
and  this  duty  'extends  even  to  patent  dangers  when  he  knows 
the  servant,  by  reason  either  of  his  youth  or  his  inexperience,^ 
is  not  aware  of  the  danger  to  which  he  is  exposed,  or  .  .  . 
which  are  unknown  to  the  servant  from  any  cause,  and  which 
cannot  readily  be  ascertained  except  by  a  person  possessed  of 
peculiar  knowledge,  which  he  has  no  reason  to  suppose  the 
servant  possesses,' "  citing  many  authorities.  The  appellate 
Court  awarded  a  new  trial  in  that  case,  because  the  instruction 
of  the  lower  court  made  it  the  absolute  duty  of  the  company  to 
discover  the  defect,  without  any  regard  to  the  question  of  care 
or  diligence  in  attempting  to  do.  so. 
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Unless  we  hold  that  the  duty  of  seeing  that  this  pole  was  in 
proper  condition  rested  upon  the  plaintiff  Terrell  (and  we  have 
shown  that  the  contrary  is  the  true  rule),  the  case  of  Ward  v. 
A.  and  P.  Telegraph  Co,,  71  N".  Y.,  is  in  point,  and  is  to  this 
effect:  "The  defendant  had  the  right  to  place  its  line  in  the 
street,  and  hence  it  can  be  made  responsible  for  the  accident 
only  by  proof  of  culpable  negligence  on  its  part,  either  in  the 
construction  of  the  line  or  its  maintenance.  If  the  post  which 
broke  and  fell  was  originally  not  reasonably  sufficient,  or  if 
it  was  permitted  carelessly  to  become  and  be  insufficient  by 
decay,  then  responsibility  attaches  to  the  defendant  for  the  acci- 
dent." 

Applying  the  law  to  facts  similar  to  those  in  this  case,  the 
Court  in  McGuire  v.  Bell  Telephone  Co,,  167  N.  Y.,  208,  said: 
"If  the  pole  had  injured  a  passer-by,  it  would  be  no  answer  for 
the  defendant  to  say  that  it  did  not  own  the  pole.  It  was  bound, 
both  as  to  third  parties  and  as  to  its  own  workmen,  to  erect  and 
maintain  a  reasonably  safe  structure,  and  it  had  no  right  to 
use  for  that  purpose  an  unsafe  appliance,  whether  its  own  or 
that  of  a  third  party.  By  using  the  pole  as  part  of  its  line,  it 
adopted  it  as  its  own.  As  it  would  have  been  liable  had  the  pole 
when  first  used  been  decayed  and  insufficient  for  the  purpose 
of  carrying  its  wires  and  supporting  its  linemen,  it  was  equally 
liable  when  the  pole  subsequently  became  unsafe  from  decay, 
which  reasonable  inspection  would  have  discovered.  The  duty 
of  the  defendant  was  just  as  great  to  safely  maintain  as  to 
safely  construct,  and  that  duty  cannot  be  delegated  so  as  to 
exempt  the  master  from  liability."  As  said  by  the  Court  in  the 
case  just  cited,  "If  each  lineman  was  to  dig  around  and  test 
every  pole  before  he  ascended  it,  a  large  part  of  his  time  would 
be  taken  up  by  this  work  alone,  and  repeated  tests  would  soon 
impair  the  stability  of  the  pole  itself" ;  and  from  this  consider- 
ation it  was  deduced  by  the  Court  that  the  advantage  to  the 
company  in  undertaking  itself  to  make  the  inspection  is  plain. 

There  are  authorities  in  other  jurisdictions  which  hold  that 
it  is  the  lineman's  duty  to  make  the  inspection,  but  the  ruling 
in  most  of  them  if  not  all  of  them  was  influenced  by  facts  or 
considerations  not  applicable  to  the  case  at  bar.     The  imcon- 
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troYerted  proof  shows  conclusively,  we  think,  that  the  pole  was 
not  originally  sound,  and  consequently  not  safe.  In  fact,  we 
do  not  see  why  a  casual  inspection  in  the  beginning  would  not 
hsLYe  discovered  its  defective  condition,  for  it  had  scarcely  sur- 
vived one-sixth  of  its  allotted  span  of  life,  and  when  it  was 
broken,  it  had  become  decayed  and  rotten  almost  entirely 
through  its  base.  The  lineman  had  no  reason  whatever  to  sus- 
pect its  bad  condition  and  was  not  required  by  his  contract  or 
any  custom  or  usage  to  inspect  the  pole  before  he  climbed  it  to 
adjust  the  wires,  but  had  every  right  to  rely  upon  the  original 
careful  selection  and  inspection  of  his  employer.  Clairain  v. 
Telegraph  Co.,  3  So.  Kep.  (La.),  625;  McDonald  v.  Telegraph 
Co.,  22  E.  I.,  131. 

We  conclude,  therefore,  that  the  motion  of  the  defendant  to 
nonsuit  the  plaintiff  was  properly  overruled,  and  that  there  was 
no  error  in  refusing  the  peremptory  instructions  it  requested,  to 
find  for  the  defendant.  There  was  evidence  that  the  pole  had 
not  been  inspected  by  defendant ;  that  it  fell  three  years  after 
it  was  first  set  in  the  ground,  when  it  should  have  lasted  from 
six  to  sixteen  or  twenty  years ;  that  its  condition,  on  inspection 
after  it  fell,  was  found  to  be  very  bad,  it  being  rotten  to  the 
core;  that  the  strain  on  it  was  apparently  riot  sufficient  to  have 
broken  a  sound  pole.  These  and  other  facts  and  circumstances, 
of  which  there  was  some  evidence,  were  sufficient  to  carry  the 
case  to  the  jury,  it  being  a  primary  and  nondelegable  duty  of 
the  master  to  see  that  his  servants  are  not  subjected  to  unneces- 
saiy  risk  or  hazard  by  any  failure  on  his  part,  in  the  exercise 
of  due  and  proper  care,  to  furnish  a  plant  with  instrumentali- 
ties adapted  to  the  performance  of  the  work,  and  reasonably 
sound,  safe,  at  least  in  original  structure;  and  this  the  defend- 
ant failed  to  do. 

One  other  question  calls  for  notice.  The  defendant  alleged 
tbat  the  claim  of  the  plaintiff  had  not  been  presented  within 
tie  time  fixed  by  its  charter.  But  the  jury  have  found,  under 
proper  instructions,  that  by  reason  of  his  injuries,  which  affected 
aim  both  mentally  and  physically,  the  plaintiff  was  unable,  dur- 
ing that  period,  to  transact  ordinary  business  or  to  present  his 
claim,  and  that  he  did  so  within  a  reasonable  time  after  he  was 
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restored  sufficiently  to  do  so.    This,  we  think,  excused  the  delay. 
The  general  rule  in  such  cases  seems  to  be  that  in  order  to 
excuse  a  strict  compliance  with  the  provision,  it  must  be  shown 
that  there  is  such  physical  or  mental  incapacity  as  to  make  it 
impossible  for  the  injured  person,  by  any  ordinary  means  at 
his  command,  to  procure  service  of  the  notice  or  a  filing  of  the 
claim,  whichever  is  required,  and  if  there  is  an  actual  inca- 
pacity, it  can  make  no  practical  difference  in  reason  whether  it 
is  mental  or  physical  in  its  nature.    Bom  v.  Spokane,  27  Wash., 
719 ;  Barclay  v.  Boslin,  167  Mass.,  597.    It  may  very  properly 
be  said  that  it  would,  in  truth,  shock  the  sense  of  justice  and 
right  if  this  provision  was  construed  so  as  to  hold  the  notice  of 
the  plaintiff's  claim  insufficient  under  the  circumstances.    It  is 
an  accepted  maxim  that  the  law  does  not  seek  to  compel  that  to 
be  done  which  is  impossible.    It  cannot  reasonably  be  presumed 
that  the  intention  of  the  Legislature  in  enacting  this  charter 
would  lead  to  any  such  unjust  conclusion,  and  it  is  a  funda- 
mental canon  of  interpretation  that  a  thing  which  is  within  the 
letter  of  a  statute  is  not  within  the  statute  itself,  unless  it  is 
within  the  intention  of  the  makers.     Walden  v.  City  of  James- 
town, 178  N".  Y.,  213.    Speaking  of  a  similar  statute,  the  Court 
said  in  Forsyth  v.  City  of  Oswego,  191  !N".  Y.,  441 :    "In  the 
absence  of  any  explanation  of  plaintiff's  delay  in  this  respect, 
the  direction  of  the  statute  would  have  been  conclusive  and  final. 
There  was  an  explanation,  however,  and  it  was  for  the  jury  to 
say  whether  it  was  credible  and  satisfactory.     If  the  plaintiff 
was,  as  he  claimed,  physically  and  mentally  unable  to  prepare 
and  present  his  claim,  or  to  give  directions  for  its  preparation 
and  presentation  during  the  whole  of  the  three  months  within 
which  he  was  required  by  the  defendant's  charter  to  present  it, 
then  he  was  entitled  to  a  reasonable  additional  time  in  which 
to  comply  with  the  charter  in  that  regard.    This  is  because  the 
law  does  not  seek  to  compel  that  which  is  impossible."    Numer- 
ous cases  support  this  reasonable  doctrine.    Eberhardt  v,  Seattle, 
33  Wash.,  664;  Williams  v.  Port  Chester,  89  N.  Y.  Suppl.  {s,  c, 
97  App.  Div.,  84  and  Aff.,  183  K  Y.,  550) ;  Webster  v.  Beaver 
Dam,  84  Fed.  Rep.,  280;  Hungerford  v,  WaveHy,  109  K  T. 
Suppl.,  438.     The  Court  in  Green  t\  Port  Jervis,  66  N".  Y. 
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SuppL,  1042,  used  strong  language  upon  the  subject:  "The 
provision  of  the  charter  requiring  preliminary  notice  of  an  in- 
tention to  sue  attaches  only,  as  has  been  said,  as  a  condition 
precedent  to  the  commencement  of  an  action  against  the  village 
(Reining  v.  City  of  Buffalo,  102  N".  Y.,  308,  6  N.  E.,  792 ; 
Curry  v.  City  of  Buffalo,  135  N.  Y.,  366,  32  N.  E.,  80),  and 
if  compliance  with  the  condition  is  rendered  temporarily  im- 
possible by  the  wrongful  act  of  the  defendant,  it  would  be  mon- 
strous to  allow  the  defendant  to  assert  that  fact  as  a  defense  to 
tlie  action.  The  requirement  of  notice  necessarily  presupposes 
the  existence  of  an  individual  capable  of  giving  it,  and  not  one 
depriyed  of  that  power  by  the  operation  of  the  very  wrong  to 
be  redressed.  That  the  defendant  should  be  permitted  to  take 
advantage  of  its  own  wrong  is  clearly  not  within  the  purview  of 
the  law."  On  this  branch  of  the  case  we  decide,  upon  principles 
of  reason  and  justice  and  from  high  authority,  that  under  the 
facts  as  presented  the  defendant  cannot  rely  upon  the  failure  to 
I  give  notice  of  the  claim  within  the  time  limited  as  a  bar  to  the 
action. 

The  other  assignments  of  error,  we  think,  are  without  merit. 

No  error. 


W.  K.  PHILLIPS  ET  AL.  V.  SHERROD  DENTON  et  al. 

(Filed  6  March,  1912.) 

1*  Executors  and  Administrators — Sale  to  l^al<e  Assets — Lost  Pa- 
pers— Entries  of  Records — Regularity  of  Proceedings — Evidence 
— >ludgment — Collateral  Attack. 

When  the  original  papers  in  proceedings  by  an  administrator  to 
sell  lands  of  the  deceased  to  pay  debts  have  been  lost,  the  regu- 
larity of  the  proceedings  may  be  established  by  entries  thereof  on 
the  minute  docket  of  the  court,  and  when  therefrom  It  is  made  to 
appear  that  the  parties  were  properly  before  the  court,  minors 
being  represented  by  guardians  ad  litem,  and  in  all  other  respects 
the  proceedings  were  conducted  according  to  the  due  course  and 
practice  of  the  courts,  the  judgment  entered  cannot  be  collaterally 
attacked. 
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2.  Executors  and  Administrators — Sale  to   Make  Assets — Lost   Pa- 

pers— Entries  of  Record — Regularity  of  Proceedings — Evidence 
Sufficient. 

The  validity  of  a  deed  made  by  an  administrator  in  proceedings 
for  the  sale  of  lands  to  make  assets  to  pay  debts  being  In  con- 
troversy, and  it  being  shown  that  the  original  papers  had  been 
lost,  the  entries  on  the  minute  docket  of  the  court  Held  sufladent 
to  sustain  the  regularity  of  the  proceedings,  which  show  the  ap- 
pointment of  the  administrator,  who  gave  a  satisfactory  bond, 
and  qualified ;  his  account  of  sale  of  the  land,  which  was  received 
and  ordered  recorded ;  his  charging  himself  with  the  proceeds  of 
sale  of  the  land  in  his  final  account;  that  service  was  admitted 
of  the  petition  to  sell  the  lands,  the  prayer  was  granted  and 
decree  filed,  and  that  the  report  of  sale  was  returned  and  con- 
firmed. 

3.  Deeds  and  Conveyances — Dower  Excluded — Definite  Description- 

Evidence  Sufficient. 

When  it  appears  that  the  deceased  owned  but  one  tract  of 
land,  which  the  administrator  sold  and  conveyed  in  proceedings 
to  pay  his  debts,  subject  to  dower,  and  the  deed  described  the 
land  as  that  from  which  the  dower  tract  was  taken,  the  allot-% 
ment  of  the  dower  may  be  examined  to  ascertain  the  land  In- 
tended to  be  conveyed:  and  it  therein  appearing  that  both  the 
dower  tract  and  the  lands  from  which  It  was  taken  were  de- 
scribed by  metes  and  bounds,  these  descriptions  are  sufficient  to 
admit  of  parol  identification  of  the  lands  thereunder. 

« 

4.  Executors  and  Administrators — Sale  to  Make  Assets — Deeds  and 

Conveyances — Recitation  of  Powers. 

Where  an  administrator  acts  under  an  order  to  sell  land  to 
make  assets  to  pay  debts  and  in  accordance  therewith  sells  the 
lands  and  executes  his  deed  to  the  purchaser,  It  is  not  necessary 
that  he  recite  the  order  in  the  execution  of  his  deed  for  the  deed 
to  be  valid,  for  by  Implication  power  Is  conferred  by  the  order. 

Appeal  from  Ferguson,  /.,  at  October  Term,  1911,  of  Fkank- 

LIN. 

This  action  was  brought  to  recover  a  tract  of  land,  which  was 
originally  owned  by  Sherrod  Denton  and  was  sold  by  John 
Chamblee,  his  administrator,  under  an  order  of  court,  to  paj 
debts  of  the  intestate.  Plaintiffs  having  proved  that  the  papers 
in  the  proceeding  for  the  sale  of  the  land,  entitled  John  Cham- 
blee, administrator,  v.  Heirs  of  Sherrod  Denton,  had  been  lost, 
introduced  in  evidence  the  entries  in  the  case  on  the  minutes  of 
the  court,  as  follows : 
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December  Term,  1859 :  "John  Chamblee  is  appointed  admin- 
istrator of  Sherrod  Denton  and  he  enters  into  bond  in  the  sum 
of  $500,  with  James  Baker  and  Henry  Baker  as  sureties,  which 
is  accepted  by  the  court,  and  he  qualifies  accordingly." 

March  Term,  1860:  "John  Chamblee  makes  his  return  of 
account  of  sale  of  Sherrod  Denton,  which  is  received  by  the 
court  and  ordered  to  be  recorded." 

In  his  final  account,  he  charged  himself  with  $131.25,  pro- 
ceeds of  sale  of  land,  16  May,  1860. 

March  Term,  1860 :  "Petition  to  sell  land  to  pay  debts.  Serv- 
ice admitted.    Prayer  granted  and  decree  filed." 

June  Term,  1860:  "Petition  to  sell  land  to  pay  debts.  Prayer 
granted.    Decree  filed.    Report  of  sale  returned  and  confirmed." 

They  then  introduced  a  deed  from  John  Chamblee,  adminis- 
trator of  Sherrod  Denton,  to  T.  H.  Mann,  reciting  a  consider- 
ation of  $131.25,  paid  by  Mann,  and  conveying  to  him  a  tract 
of  land  in  said  county  containing,  by  estimate,  87%  acres,  30 
of  which  had  been  allotted  to  Mary  Denton,  the  widow  of  Sher- 
rod Denton,  as  her  dower.  They  next  offered  a  deed  from  T.  H. 
Mann  to  John  Chamblee,  executed  six  years  after  the  first  deed. 
The  land  in  controversy  is  the  part  of  the  entire  tract  which 
was  allotted  as  dower  to  Mary  Denton,  she  having  died  before 
this  suit  was  commenced.  Plaintiffs  then  introduced  the  record 
of  the  dower  proceedings,  which  showed  that  the  petition  was 
filed,  a  copy  of  petition  issued,  jNT.  S.  Patterson  appointed  guard- 
ian ad  litem  for  infants,  service  admitted,  prayer  granted,  writ 
of  dower  ordered  to  be  issued,  jury  ordered,  report  returned  and 
confirmed.  The  acceptance  of  service  for  •the  infant  defendants 
V  N.  S.  Patterson,  their  guardian,  was  also  indorsed  on  the 
petition  for  the  assignment  of  dower.  A  survey  of  the  land 
was  ordered  in  the  dower  proceedings,  and  the  report  of  the  sur- 
veyors showed  that  the  tract  contained  87  acres,  which  was 
described  by  metes  and  bounds,  and  the  dower  land,  taken  there- 
from, contained  29  acres,  also  described  by  metes  and  bounds. 
The  defendants  agreed  that  if  parol  evidence  was  admissible  to 
wd  the  description  in  the  administrator's  deed  and  locate  the 
«uid,  and  the  records  sufficient  to  authorize  a  sale  of  the  land 
to  pay  debts,  the  judge  should  charge  the  jury  to  answer  the 
issue  in  favor  of  the  plaintiffs,  it  being  admitted  that  the  deed 
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to  Mann  covered  the  lociis  in  quo.  The  judge  being  of  opinion 
with  the  plaintiffs  upon  the  points  reserved,  instructed  the  jury 
to  answer  the  issue  accordingly,  and  judgment  having  been 
entered  for  the  plaintiffs  upon  the  verdict,  the  defendants  ap- 
pealed. 

W,  M.  Person  and  W,  H,  Yarborough,  Jr,,  for  plaintiffs, 
Thomas  B.  Wilder  and  T,  T.  Hicks  for  defendant. 

Walker,  J.,  after  stating  the  case:  There  is  no  suggestion 
of  any  fraud  in  this  case,  nor  is  it  alleged  that  John  Chamblee 
bought  the  land  at  his  own  sale  through  T.  H.  Mann,  who  acted 
for  him.  It  appears  that  the  proceeding  to  sell  the  land  was 
brought  against  the  widow,  who  is  now  dead,  and  the  children  of 
Sherrod  Denton,  who  were  then  minors  and  represented  by  their 
guardian  ad  litem.  There  is  enough,  in  the  fragments  of  the 
record  that  remain,  to  indicate  that  the  proceeding  was  con- 
ducted with  regularity.  The  original  papers  have  been  lost, 
and  we  will  not  presume,  in  their  absence,  that  the  court  dis- 
regarded the  rules  of  procedure  and  gave  its  decree  without 
properly  guarding  the  rights  of  the  defendants.  It  affirmatively 
appears  that  they  were  represented  by  a  guardian,  and  the  pre- 
sumption is  that  the  court  proceeded  in  the  case  according  to 
its  usual  course  and  practice.  We  cannot,  in  this  suit,  permit 
a  collateral  attack  upon  the  judgment  in  that  case. 

The  subject  was  fully  considered  by  us  in  Rackley  v.  Roberts, 
147  N".  C,  201,  and  we  do  not  see  any  substantial  difference  in 
the  facts  of  the  two  cases.  If  there  is  any,  it  is  in  favor  of  the 
validity  of  the  procee'dings  in  Chamblee  v.  Denton,  which  the 
defendants  now  assail,  for  there  is  no  allegation  of  fraud  or 
collusion  in  the  sale  of  the  land,  as  there  was  in  the  case  cited. 
In  Rackley  v.  Roberts,  supra,  we  relied  much  upon  the  authority 
of  Sumner  v.  Sessoms,  94  N".  C,  376,  in  which  Chief  Justice 
Smith  thus  stated  the  law  governing  such  cases :  "A  guardian 
ad  litem  was  appointed  for  the  infant  defendant,  whose  accept- 
ance and  presence  in  court  must  be  assumed,  in  the  absence  of 
any  indication  in  the  record  to  the  contrary,  from  the  fact  that 
the  court  took  jurisdiction  of  the  cause  and  rendered  judgment. 
It  is  true,  the  record  produced  does  not  show  that  notice  was 
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served  on  the  infant  or  upon  her  guardian  ad  litem,  nor  does 
the  contrary  appear  in  the  record,  which,  so  far  as  we  have  it, 
is  silent  on  the  point.  The  jurisdiction  is  presumed  to  have 
been  acquired  by  the  exercise  of  it,  and,  if  not,  the  judgment 
must  stand  and  cannot  be  treated  as  a  nullity  until  so  declared 
in  some  impeaching  proceeding  instituted  and  directed  to  that 
end.  The  irregularity,  if  such  there  be,  may  in  this  mode  be 
snch  as  to  warrant  a  judgment  declaring  it  null ;  but  it  remains 
in  force  imtil  this  is  done.  The  voluntary  appearance  of  coun- 
sel in  a  cause  dispenses  with  the  service  of  process  upon  his 
adult  client.  The  presence  of  a  next  friend  or  guardian  ad 
litem  to  represent  an  infant  party,  as  the  case  may  be,  and  his 
recognition  by  the  court  in  proceeding  with  the  cause,  preclude 
an  inquiry  into  his  authority  in  a  collateral  proceeding  and 
require  remedial  relief  to  be  sought  in  the  manner  suggested, 
wherein  the  true  facts  may  be  ascertained.  This  method  of 
procedure,  so  essential  to  the  security  of  titles  dependent  upon 
a  trust  in  the  integrity  and  force  of  judicial  action,  taken  within 
the  sphere  of  its  jurisdiction,  is  recognized  in  White  v.  Alher- 
m,  14  N.  C,  241 ;  Skinner  v.  Moore,  19  N".  C,  138 ;  Keaton  v. 
Banks,  32  N.  C,  384,  and  numerous  other  cases,  some  of  which 
are  referred  to  in  Hare  v,  Hollonian,  supra,  and  all  of  which 
recognize  the  imputed  errors  and  imperfections  as  affecting  the 
regularity  and  not  the  afficacy  of  the  judicial  action  taken." 
The  proceeding  alleged  in  that  case  to  have  been  irregular  was 
wmmenced  in  1870,  after  the  adoption  of  the  new  procedure. 
CaHer  v,  Rountree,  109  N.  C,  29. 

We  further  said  in  Rachley  v,  Roberts:  "While  it  may  not 
be  necessary  to  the  decision  of  this  appeal,  as  we  view  it,  to 
consider  what  may  be  the  rights  of  Mrs.  Roberts  as  an  innocent 
purchaser,  for  all  the  facts  in  regard  to  that  question  are  not 
DOW  before  us,  it  may  be  well  to  refer  again  to  the  general  doc- 
trine settled  by  this  Court,  to  the  effect  that,  when  there  is  a 
purchase  under  a  judgment,  the  purchaser  need  only  inquire  if, 
opon  the  face  of  the  record,  the  court  apparently  has  jurisdic- 
tion of  the  parties  and  the  subject-matter,  in  order  to  be  pro- 
tected, provided  he  buys  in  good  faith  and  without  notice  of  any 
actual  defect,"  citing  numerous  cases.     See  Glisson  r.  Glisson, 
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153  N.  C,  185,  which  was  a  motion  to  set  aside  the  judgment 
attacked  in  Rachley  v.  Roberts.  The  question  is  there  fully  dis- 
cussed by  Justice  Brown.  His  Honor  was  correct  in  holding 
that  the  proceeding  in  Chaniblee  v.  Denton  supported  the  judg- 
ment in  that  case  and  the  sale  and  deed  made  by  the  adminis- 
trator.   Coffin  V,  Cook,  106  N.  C,  376. 

The  description  in  the  deed  from  Chamblee  to  Mann  was 
sufficient.  In  the  first  place,  so  far  as  appears,  the  intestate  of 
John  Chamblee  owned  but  one  tract  of  land,  and  it  was  his  land 
which  was  sold  to  pay  his  debts.  In  order  to  make  a  valid  sale 
of  the  whole  of  it,  the  allotment  of  the  widow's  dower  was  first 
made  and  then  the  entire  tract  sold,  subject  to  this  dower.  This 
appears  from  the  language  of  the  deed.  The  description  is  of 
the  land  from  which  the  dower  tract  was  taken,  and  this  is 
sufficient  reference  to  the  allotment  of  the  dower  to  permit  an 
examination  of  it  for  the  purpose  of  ascertaining  what  land 
was  intended  to  be  conveyed.  When  we  look  into  the  record 
of  this  allotment,  we  find  that  the  entire  tract  is  described  by 
its  metes  and  bounds,  and  also  the  dower  tract,  and  this  makes 
clear  and  definite  the  description  in  the  deed.  In  other  words, 
it  appears  on  the  face  of  the  deed  that  it  was  the  purpose  of 
the  parties  to  convey  all  the  land  of  Sherrod  Denton,  except 
the  dower  interest,  or  the  life  estate  of  the  widow,  in  the  land 
set  off  to  her  in  the  larger  tract,  both  being  described  in  the 
proceedings  by  metes  and  bounds.  The  tract  conveyed  by  the 
deed  necessarily  adjoined  the  dower  land,  the  latter  having  been 
a  part  of  it.  It  would  not  be  difficult  to  locate  the  land  of 
Sherrod  Denton  adjoining  the  dower  tract,  as  he  had  only  one 
tract  of  land,  even  if  we  disregarded  the  additional  description, 
"adjoining  the  land  of  Rebecca  Denton's  old  tract,  and  others," 
which  increases  the  certainty  of  a  true  location.  In  the  latter 
view  of  the  description,  the  ruling  of  the  court  is  sustained  by 
Perry  v.  Scott,  109  K  C,  374. 

The  defendants  further  contend  that  the  deed  of  Chamblee, 
administrator,  to  Mann  does  not  convey  the  land,  because  it 
fails  to  recite  the  power  under  and  by  virtue  of  which  it  was 
executed,  or  to  refer  to  the  order  of  the  court  directing  a  con- 
veyance of  the  land  to  the  purchaser.     The  same  objection  was 
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made  to  the  executor's  deed  in  Cooh  v.  Coffin,  supra,  and  held 
to  be  untenable.  It  was  there  said  that  where  the  executor 
actually  exercised  the  power  given  by  an  order  of  the  court  in 
the  execution  of  the  deed,  but  failed  to  recite  the  order,  the 
implication  of  the  law  is  that  he  was  acting  under  authority 
conferred  by  the  order. 

This  disposes  of  all  the  exceptions  which  require  any  special 
attention. 

Xo  error. 


W.  B.  MOORE  V.  GENERAL  ACCIDENT,  FIRE  AND  LIGHT 

INSURANCE  CORPORATION. 

(Filed  6  March,  1912.) 

Insurance,  Accident — Policy  Contract — Limitation  of  Liability — Dis- 
eases— Interpretation  of  Policy. 

When  an  accident  insurance  contract  provides  for  the  payment 
of  a  loss  for  an  Injury  received  while  riding  on  a  railway  pas- 
senger coach,  and  on  the  second  page  of  the  policy  there  is  a 
provision  limiting  the  liability  of  the  insurer  if  the  disability  is 
doe  to  an  accident  caused  by  or  resulting  from  paralysis  and  cer- 
tain other  diseases,  it  is  construed  to  mean  that  when  an  accident, 
is  the  ultimate  cause  of  paralysis,  or  of  one  of  the  other  diseases 
named,  which  accrues  at  a  more  or  less  remote  period  of  time 
after  the  injury  has  been  received,  the  liability  of  the  insurer  is 
limited  by  the  provision,  but  not  when  the  paralysis,  etc.,  is  a 
direct  Incident  and  a  part  of  the  injury  effected  through  the  acci- 
dent insured  against. 

Appeal  by  defendant  from  Ferguson,  J.,  at  Xovember  Term, 
1911,  of  Xash. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Coilrt 
by  Ur,  Chief  Justice  CI<irh, 

F.  8.  Spruill  for  plaintiff. 
Brooks  &  Taylor  for  defendant, 

Clabk,  C.  J.  The  plaintiff,  an  illiterate  man,  took  out  an 
accident  policy  of  insurance  in  the  defendant  company.  On 
the  first  page  thereof,  in  large  type,  defendant  insured  the  plain- 
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tiff  "at  the  rate  of  $50  per  montli  for  a  period  not  exceeding 
twenty-four  consecutive  months,  against  total  loss  of  time  result- 
ing directly  and  independently  of  all  other  causes  from  bodily 
injuries  effected  through  external,  violent,  and  accidental  means, 
and  which  wholly  and  continuously,  from  the  date  of  the  acci- 
dent, disable  and  prevent  the  assured  from  performing  every 
duty  pertaining  to  any  business  or  occupation."  And  further, 
on  the  same  page,  the  policy  undertook  to  pay  double  indemnity 
"if  such  injuries  are  sustained  by  the  assured  while  riding  as 
a  passenger  within  the  inclosed  part  of  any  railroad  passenger 
car  provided  for  the  exclusive  use  of  passengers  and  propelled 
by  steam." 

In  December,  1908,  the  plaintiff  was  seriously  injured  while 
a  passenger  on  a  railroad.  The  first  issue  was  in  the  exact  lan- 
guage of  the  first  quotation  from  the  policy  above  set  out,  to 
which  the  jury  responded  "Yes." 

The  defendant  claimed  that  the  plaintiff  had  received  $20  in 
full  compromise  and  settlement  of  said  injuries,  to  which  the 
jury  responded  "No." 

The  defendant  further  relied  upon  a  provision  inside  the 
policy  as  follows:  "In  the  event  of  disability  due  to  either 
accident  or  illness  caused  by  or  resulting  wholly  or  in  part, 
directly  or  indirectly,  in  tuberculosis,  rheumatism,  paralysis, 
apoplexy,  orchitis,  neuritis,  locomotor  ataxia,  lumbago,  lame 
back,  strains,  sciatica,  vaccination,  Bright's  disease,  dementia, 
insanity,  hernia  .  .  .  the  limit  of  the  company's  liability 
shall  be  an  indemnity  for  the  period  disabled,  not  exceeding 
four  weeks  in  any  one  year,  at  the  rate  which  would  otherwise 
be  payable  under  this  policy,  anything  herein  to  the  contrary 
notwithstanding."  The  defendant  pleads  that  the  plaintiff  suf- 
fered with  paralysis  which  was  produced  by  his  injury,  and 
therefore  it  is  liable  to  the  plaintiff  only  in  a  sum  not  exceed- 
ing that  which  would  otherwise  be  due  for  a  disability  not 
exceeding  four  weeks  in  any  one  year.  This  paragraph,  if  con- 
strued as  the  defendant  claims,  is  in  direct  contradiction  of  the 
terms  and  purpose  of  the  insurance  as  stated  in  the  first  quota- 
tion above  given  from  the  front  page  of  the  policy. 

"We  do  not  think  that  this  would  be  a  just  construction.  Here 
the  paralysis  is  a  direct  incident  and  a  part  of  the  ^T)odily  in- 
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jury  effected  through  external,  violent,  or  accidental  means," 
and  to  hold  that  in  such  case  the  insurance  is  reduced  to  a  very 
small  part  of  the  sum  stipulated  for  would  be  in  effect  to  destroy 
tlie  insurance.  To  say  that  such  was  the  intent  of  the  defendant 
company  in  executing  the  policy  woxdd  be  to  charge  it  with 
fraud.  The  only  reasonable  and  just  construction  is  that  when 
an  accident  or  illness  is  the  ultimate  cause  of  paralysis  or  of 
one  of  the  other  diseases  named,  which  diseases  accrue  at  a 
more  or  less  remote  period  of  time  after  the  injury,  then  the 
liability  of  the  insurance  company  is  reduced  to  compensation 
for  disability  not  exceeding  four  weeks  in  any  one  year,  and  the 
same  reduction  coxdd  be  claimed  when  one  of  those  excepted 
diseases  cause  the  injury. 

The  jury  found  that  the  plaintiff  had  complied  with  every 
condition  in  his  policy;  that  the  statements  made  in  his  appli- 
cation for  insurance  were  true,  and  that  though  the  plaintiff 
iad  received  $20  from  the  defendant,  that  there  had  not  been 
a  valid  and  full  compromise  for  the  injuries  sustained ;  that 
the  plaintiff's  cause  of  action  accrued  prior  to  the  institution 
of  this  action,  and  that  the  plaintiff  was  entitled  to  recover 
$2,380,  with  interest — that  is,  indemnity  at  the  rate  of  $100 
per  month  for  twenty-four  months,  less  $20  received. 

We  have  examined  all  the  exceptions  in  the  record  carefully, 
bat  excepting  the  propositions  of  law  above  discussed,  the  case 
was  almost  entirely  dependent  upon  the  disputed  matters  of 
fact  which  the  jury  have  found  in  favor  of  the  plaintiff,  under 
a  correct  charge  as  to  the  law. 

Xo  error. 


HOWARD  HERRICK,  Jr.,  v.  NORFOLK-SOUTHERN  RAILROAD 

COMPANY. 

(Filed  6  March,  1912.) 

1*  Removal  of  Causes — Federal  Courts — Diversity  of  Citizenship^ 
Filing  Petition  and  Bond — Practice. 

The  mere  filing  of  a  petition  and  bond  for  the  removal  of  a 
suit  from  the  State  to  the  Federal  court,  on  the  ground  of  diver- 
sity of  citizenship,  does  not  effect  a  transfer,  unless  it  appears 
by  the  petition  that  the  petitioner  has  the  right  to  remove  it. 
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2.  Same — Jurisdiction — Questions  of  Law. 

When  a  nonresident  defendant  of  this  State  flies  his  petition 
with  sufficient  allegations  and  bond  in  a  court  of  this  State  for 
the  removal  of  a  cause  to  the  Federal  court,  the  jurisdiction  of 
the  State  court  ends,  leaving  only  to  the  judge  of  the  State 
court  the  right  to  pass  upon  the  sufficiency  of  the  petition  and 
the  bond. 

3.  Same — Appeal  and  Error. 

When  the  State  court  errs  in  retaining  jurisdiction  of  a  cause 
sought  to  be  removed  to  a  Federal  court  by  a  nonresident  de- 
fendant, the  Supreme  Court  of  the  United  States  can,  upon  writ 
of  error  review  its  decision,  when  affirmed  by  the  highest  appel- 
late court  of  the  State. 

4.  Removal   of  Causes — Federal   Court — Diversity  of  Citizenship — 

Questions  of  Law — Issues  of  Fact — Jurisdiction. 

When  a  proper  petition  and  sufficient  bond  for  removal  of  a 
cause  from  the  State  to  the  Federal  court  has  been  duly  filed  by  a 
nonresident  defendant  In  the  State  court,  the  latter  court  cannot 
pass  upon  an  issue  of  fact  as  to  whether  the  defendant  was  a 
nonresident,  as  such  an  issue  is  determinable  only  in  the  Federal 
court. 

Appeal  from  Ferguson,  J.,  at  December  Term,  1911,  of  Mab- 

TIN. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
by  Mr.  Justice  Walker. 

H.  W.  Stvhhs  for  plaintiff. 
W.  B.  Rodman  for  defendant. 

Walker,  J.  This  action  was  brought  by  the  plaintiff,  How- 
ard Herrick,  who  sues  by  his  next  friend,  John  C.  Lamb,  to 
,  recover  damages  for  injuries  to  the  infant  plaintiff,  alleged  to 
have  been  caused  by  the  negligence  of  the  defendant  on  its 
electric  railway  in  Virginia  Beach,  State  of  Virginia.  The 
damages  are  laid  af  $25,000.  Before  the  plea  or  answer  was 
due,  or  the  time  allowed  by  law  for  filing  the  same  had  expired, 
the  defendant  .presented  its  verified  petition  to  the  court,  alleging 
that  it  is  a  corporation  chartered  under  the  laws  of  the  State 
of  Virginia,  and  a  citizen  and  resident  of  that  State,  the  plain- 
tiff and  his  next  friend  being  citizens  of  this  State,  and  in  other 
respects  containing  all  the  essential  averments  required  by  the 
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removal  act  of  Congress.  It  tendered  a  bond  with  sufficient 
surety  for  entering  the  case  in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  this  State,  and  upon  the 
papers  thus  filed  in  the  State  court,  it  prayed  that  the  cause 
be  removed  to  the  said  Circuit  Court  for  trial.  Jxcdge  Fergu- 
son, then  presiding  in  the  State  court,  ordered  the  case  to  be 
removed  according  to  the  prayer  of  the  petition,  and  the  plain- 
tiff excepted  and  appealed. 

The  contention  of  the  plaintiff  is  that  the  defendant  is  not 
a  corporation  and  resident  of  the  State  of  Virginia,  but  a  cor- 
poration of  North  Carolina  and  Virginia,  and  he  so  alleges  in 
his  complaint.  He  also  files  certain  papers,  duly  certified  by 
the  Secretary  of  State,  for  the  purpose  of  sustaining  his  allega- 
tion. Even  if  the  certificates  do  tend  to  establish  the  fact, 
which  we  gravely  doubt,  this  issue  cannot  be  tried  in  the  State 
court.  The  law  upon  this  question  is  well  settled.  It  is  true 
that  a  State  court  is  not  bound  to  surrender  its  jurisdiction  of 
a  suit  on  a  petition  for  removal,  until  a  case  has  been  made, 
which  on  its  face  shows  that  the  petitioner  has  a  right  to  the 
transfer.  The  mere  filing  of  a  petition  for  the  removal  of  a 
suit  which  is  not  removable  does  not  work  a  transfer,  and  in 
order  to  accomplish  this  the  suit  must  be  one  that  may  be 
removed,  and  the  petition  must  show  a  right  in  the  petitioner 
to  demand  the  removal,  which  being  made  to  appear  in  the 
record,  and  the  necessary  security  having  been  given,  the  power 
of  the  State  court  in  the  case  ends,  and  that  of  the  Federal 
court  begins.  The  State  court,  of  course,  may  decide,  on  the 
face  of  the  record,  whether  the  case  is  a  removable  one.  The 
law  upon  this  subject  has  been  so  fully  and  conclusively  stated 
hy  the  Court  having  the  jurisdiction  under  the  Constitution  to 
declare  finally  what  it  shall  be,  that  we  will  content  ourselves 
hy  referring  to  one  of  its  latest  decisions  dealing  with  the  ques- 
tion. In  B.  C,  R.  and  N.  Railway  Co,  v.  Dunn,  122  TJ.  S.,  513, 
it  has  stated  the  true  rule  explicitly,  as  follows :  "The  assign- 
nient  of  errors  presents  but  a  single  question,  and  that  is, 
whether,  as  after  the  petition  for  removal  had  been  filed  the 
record  showed  on  its  face  that  the  State  court  ought  to  proceed 
110  further,  it  was  competent  for  that  court  to  allow  an  issue 
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of  fact  to  be  made  upon  the  statements  in  the  petition,  and  to 
retain  the  suit  because  on  that  issue  the  railway  company  had 
not  shown  by  testimony  that  the  plaintiff  was  actually  a  citizen 
of  Minnesota.    It  must  be  confessed  that  previous  to  the  cases 
of  Sto7ie  V.  South  Carolina,  117  U.  S.,  432  (29 :  962),  and  Car- 
son V,  Hyatt,  118  U.  S.,  279  (ante,  167),  decided  at  the  last 
term,  the  utterances  of  this  Court  on  that  question  had  not 
always  been  as  clear  and  distinct  as  they  might  have  been. 
Thus  in  Gordon  v.  Longest,  41  U.  S.,  16  Pet.,  97  (10:  900),  in 
speaking  of  removals  under  section  12  of  the  Judiciary  Act  of 
1789,  it  was  said,  p.  104  (902)  :    'It  must  be  made  to  appear  to 
the  satisfaction  of  the  State  court  that  the  defendant  is  an  alien, 
or  a  citizen  of  some  other  State  than  that  in  which  the  suit  was 
brought' ;  and  in  Railway  Co.  v,  Ramsey,  89  U.  S.,  ^2  Wall.,  328 
(22:  824),  that,  'If  upon  the  hearing  of  the  petition  it  is  sus- 
tained by  the  proof,  the  State  court  can  proceed  no  further.* 
In  othor  cases  expressions  of  a  similar  character  are  found, 
which  seem  to  imply  that  the  State  courts  were  at  liberty  to 
consider  the  actual  facts,  as  well  as  the  law  arising  on  the  face  . 
of  the  record,  after  the  presentation  of  the  petition  for  removal. 
At  the  last  term  it  was  found  that  this  question  had  become  a 
practical  one,  about  which  there  was  a  difference  of  opinion  in 
the  State  courts,  and  to  some  extent  in  the  circuit  courts;  and 
so,  in  deciding  Stone  v.  South  Carolina,  we  took  occasion  to 
say,  'All  issues  of  fact  made  upon  the  petition  for  removal  must 
be  tried  in  the  circuit  court,  but  the  State  court  is  at  liberty 
to  determine  for  itself  whether,  on  the  face  of  the  record,  a 
removal  has  been  effected.'    It  is  true,  as  was  remarked  by  the 
Supreme  Judicial  Court  of  Massachusetts  in  Amy  v.  Manning, 
144  Mass.,  153,  that  this  was  not  necessary  to  the  decision  in 
that  case;  but  it  was  said  on  full  consideration  and  with  the 
view  of  announcing  the  opinion  of  the  Court  on  that  subject. 
Only  two  weeks  after  that  case  was  decided,  Carson  v.  Hyatt 
came  up  for  determination,  in  which  the  precise  question  was 
directly  presented,  as  the  allegation  of  citizenship  in  the  peti- 
tion for  removal  was  contradicted  by  a  statement  in  the  answer, 
and  it  became  necessary  to  determine  what  the  fact  really  was. 
"We  there  affirmed  what  had  been  said  in  Stone  v.  South  Caro- 


X.C]  SPRING  TERM,  1912.  311 

Hebrick  v.  R.  R. 

lina,  and  decided  that  it  was  error  in  the  State  court  to  proceed 
further  with  the  suit  after  the  petition  for  removal  was  filed, 
because  the  circuit  court  alone  had  jurisdiction  to  try  the  ques- 
tion of  fact  which  was  involved.  This  rule  was  again  recog- 
nized at  this  term  in  Carson  v.  Dunham,  121  U.  S.,  421  (ante, 
992),  and  is  in  entire  harmony  wTth  all  that  had  been  previously 
decided,  though  not  with  all  that  had  been  said  in  the  opinions 
in  some  of  the  cases.  To  our  minds,  it  is  the  true  rule  and 
calculated  to  produce  less  inconvenience  than  any  other.  The 
theory  on  which  it  rests  is  that  the  record  closes,  so  far  as  the 
question  of  removal  is  concerned,  when  the  petition  for  removal 
is  filed  and  the  necessary  security  furnished.  It  presents,  then, 
to  the  State  court  a  pure  question  of  law,  and  that  is,  whether, 
admitting  the  facts  stated  in  the  petition  for  removal  to  be  true, 
it  appears  on  the  face  of  the  record,  which  includes  the  petition 
and  the  pleadings  and  proceedings  down  to  that  time,  that  the 
petitioner  is  entitled  to  a  removal  of  the  suit.  That  question 
the  State  court  has  the  right  to  decide  for  itseK ;  and  if  it  errs 
in  keeping  the  case,  and  the  highest  court  of  the  State  afSrms 
its  decision,  this  Court  has  jurisdiction  to  correct  the  error, 
considering  for  that  purpose  only  the  part  of  the  record  which 
ends  with  the  petition  for  removal.  Stone  v.  South  Carolina, 
117  U.  S.,  432  (supra),  and  cases  there  cited."  Crehore  v.  0. 
and  M,  Railway  Co.,  131  TJ.  S.,  240 ;  R,  R.  v.  Daughtry,  138 
r.  S.,  298.  The  rule,  as  thus  formulated,  has  been  recognized 
bv  this  Court  as  the  authoritative  and  controlling  one  in  Springs 
r.  R.  R.,  130  N".  C,  186.  The  cases  to  the  same  eflFect  are  col- 
lected in  5  Digest  TJ.  S.  Supreme  Court  Reports  (L.  Ed.,  1908), 
pp.  5100  and  5101.  In  the  case  of  R,  R.  v.  Daughtry,  supra, 
the  very  question  now  before  us  was  involved  and  the  Court  held 
it  to  be  "thoroughly  settled"  by  the  decisions  that  issues  of  fact 
wised  upon  petitions  for  removal  must  be  tried  in  the  Federal 
Court.  The  issue  in  that  case  was  one  of  diverse  citizenship. 
The  matter  was  fully  discussed  at  the  last  term  by  Justice  Hohe 
in  Rea  v.  Mirror  Co,,  ante,  24,  and  we  then  reached  the  same 
conclusion  as  herein  stated. 

It  therefore  follows  that  the  Superior  Court,  to  which  the 
petition  for  removal  was  presented,  did  not  have  the  power  to 
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pass  upon  the  issue  of  fact  as  to  the  diverse  citizejiship  of  the 
parties,  and  properly  left  that  issue,  if  it  has  heen  sufficiently 
raised  in  the  record,  to  the  determination  of  the  United  States 
Court. 

The  ruling  of  the  court  was  correct. 

Affirmed. 


H.  L.  BLOUNT  v.  AGNES  BLOUNT. 
(Filed  6  March.  1912.) 

1.  Appeal  and  Error — Motion  for  Judgment — Fragmentary  Appeal- 

Practice. 

A  nonsuit  and  appeal  taken  by  plaintiff  upon  the  refusal  of 
the  trial  judge  to  grant  his  motion  for  Judgment  upon  the  plead- 
ings and  order  a  reference  is  premature  and  fragmentary,  and 
will  be  dismissed. 

2.  Appeal  and   Error — Motion  for  Judgment  —  Exceptions  —  Final 

Judgment — Practice. 

Upon  the  refusal  of  the  trial  Judge  to  grant  plaintiff's  motion 
for  Judgment  upon  the  pleadings  and  order  a  reference,  he  should 
have  noted  an  exception  to  be  reviewed  upon  appeal  from  final 
judgment. 

Appeal  from  Carter,  /.,  at  September  Term,  1911,  of  Pitt. 

Civil  action.  The  plaintiff  moved  the  court  for  a  judgment 
against  the  defendant  upon  the  face  of  the  pleadings,  and  for 
reference  to  ascertain  the  amount  due  by  the  defendant  to  the 
plaintiff.  His  Honor  held  that  the  plaintiff  was  not  entitled 
to  a  judgment  against  the  defendant  upon  the  pleadings,  and 
also  stated  that  if  the  plaintiff  was  entitled  to  a  judgment,  the 
cause  was  a  proper  cause  for  reference.  Upon  this  intimation 
of  the  court,  the  plaintiff  submitted  to  a  nonsuit  and  appealed 
to  the  Supreme  Court. 

Guion  <&  Guion,  F,  C,  Harding,  and  Harry  Skinner  for  plainr 

tiff. 

Jarvis  &  Blow  and  Albion  Dwrvn  for  defendant. 

Brown,  J.  We  are  unable  to  pass  upon  the  question  so  earn- 
estly pressed  by  the  learned  counsel  foi*  the  plaintiff.     The 
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appeal  of  the  plaintiff  is  fragmentary  and  premature,  and  the 
motion  of  the  defendant  to  dismiss  the  appeal  for  that  reason 
must  be  granted. 

In  the  first  place,  the  plaintiff  voluntarily  submitted  to  a  non- 
suit, and  thus  put  himself  out  of  court.  It  is  not  a  case  of  in- 
voluntary nonsuit  submitted  to  for  the  purpose  of  testing  the 
correctness  of  a  ruling  which  is  vital  to  the  plaintiff's  cause. 
The  refusal  of  the  trial  judge  to  grant  a  judgment  upon  the 
pleadings  and  order  a  reference  did  not  affect  a  substantial 
right  of  the  plaintiff,  or  terminate  his  case. 

Instead  of  voluntarily  going  out  of  court,  he  should  have 
noted  his  exception  and  proceeded  with  the  trial  of  the  cause, 
and  if  judgment  was  finally  rendered  against  the  plaintiff,  he 
could  then  have  reviewed  the  ruling  of  the  judge.  Hayes  v. 
fi.  R.,  140  K  C,  131 ;  Midgett  v.  Manufacturing  Co.,  140  N".  C, 
362.  In  this  last  case  it  is  stated  that  an  intimation  of  an 
opinion  by  the  judge  adverse  to  the  plaintiff  upon  some  propo- 
sition of  law  which  does  not  take  the  case  from  the  jury,  and 
which  leaves  open  essential  matters  of  fact  still  to  be  determined, 
will  not  justify  the  plaintiff  in  suffering  a  nonsuit  and  appeal. 
Such  nonsuits  are  premature,  and  the  appeals  will  be  dismissed. 

Appeal  dismissed.     ' 


STATE  BOARD  OF  EDUCATION  v.  ROANOKE  RAILROAD  AND 

LUMBER  COMPANY. 

(Filed  6  March,  1912.) 

1'  State's    Lands  —  Grants  —  Interpretation    of    Statutes  —  Swamp 
Lands--8tatute  of  Limitations — Adverse  Possession. 

Until  barred  by  adverse  possession  the  statute  of  limitations 
does  not  run  against  the  State  (Revisal,  sec.  4048)  in  an  action 
to  recover  swamp  and  marsh  lands  from  a  claimant  holding  un- 
der a  grant  which  is  invalid  according  to  the  provisions  of  the 
Revisal,  sec.  1693  (3). 

2.  State's    Lands — Grants — Swamp    Lands — Interpretation    of    Stat- 
utes— Evidence — Opinion — Personal   Knowledge. 

In  an  action  involving  the  question  as  to  whether  the  locus  in 
<luo  are  swamp  lands,  etc.,  within  the  meaning  of  Revisal,  sec. 


314  m  THE  SUPKEME  COURT.  [158 

BoABD  OF  Education  r.  Lumber  Co. 

1693  (3),  it  Is  competent  for  witnesses  to  testify,  upon  their  own 
observation,  as  to  whether  the  lands  were  swamp  lands  or  not, 
subject  to  the  cross-examination  of  the  opposing  party,  leaving 
the  truth  of  the  matter  for  the  jury  to  determine. 

3.  State's  Lands — Void  Grants — Swamp  Lands. 

An  instruction  in  this  case  held  correct,  that  if  the  jury  found 
from  the  evidence  as  a  fact  that  the  lands  In  controversy  were 
swamp  lauds  and  in  a  swamp  of  over  2.000  acres,  prior  to  and 
at  the  time  the  defendant's  claims  were  taken  out,  they  would 
not  be  subject  to  entry,  and  defendant's  grant  would  be  void. 
Revisal,  sec.  1693  (3). 

4.  State's    Lands  —  Swamp    Lands  —  Deffnition  —  Interpretation   of 

Statutes. 

After  giving  definitions  as  to  the  meaning  of  the  term  "swamp 
lands,"  and  quoting  from  that  given  in  Revisal,  sec.  1695,  and 
Instructing  the  jury  that  the  statutory  definition  would  not  apply 
against  the  defendant  who  held  under  a  grant  prior  to  that  time, 
the  court  said  that  he  did  not  mean  to  lay  down  any  fixed  rule 
for  the  jury  to  determine  whether  the  lands  in  controversy  were 
swamp  lands,  but  only  to  assist  them  in  ascertaining  the  com- 
mon and  generally  accepted  definition:     Heldy  no  error. 

5.  State's  Lands — Swamp  Lands — Deffnition — Knolls  or  High  Places 

— Interpretation  of  Statutes. 

A  tract  of  land  within  the  area  of  swamp  lands  coming  within 
the  meaning  of  Revisal,  sec.  1693  (3),  need  not  necessarily  be 
free  from  knolls  or  higher  and  drier  places;  for  when,  taken  as 
a  whole,  the  general  effect  is  that  of  swamp  lands,  the  provisions 
of  the  statute  apply  which  withdraw  them  from  the  granting 
authority  conferred  on  the  State  oflScials. 

6.  State's  Lands  —  Swamp  Lands — Burden  of  Proof — Evidence  — 

Quantum  of  Proof. 

Upon  the  issue  as  to  whether  the  lands  granted  to  the  defend- 
ant were  swamp  lands  within  the  meaning  of  the  Revisal,  sec. 
1693  (3),  the  burden  Is  upon  plaintiffs,  in  this  case  the  State 
Board  of  Education,  to  establish  the  affirmative  by  the  pre- 
ponderance of  the  evidence,  and  not  by  "clear,  strong,  and  con- 
vincing proof." 

7.  State's  Lands  —  Swamp  Lands  —  Void  Grants— Ownership— Pre- 

sumptions. 

Grants  of  swamp  lands  within  the  meaning  of  Revisal,  1^ 
(3),  are  void  under  the  Revisal,  sec.  4047,  and  the  law  presumes 
the  board  of  education  is  the  owner  of  them. 
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8.  Instructions — Substance  of  Special  Prayers. 

It  is  not  necessary  that  correct  requests  for  special  instruc- 
tion be  given  in  their  exact  language. 

Appeal  by  defendant  from  CUne,  J.,  at  Fall  Term,  1911,  of 
Washington. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
bv  Mr,  Chief  Justice  Clark. 

ir.  Jf .  Bond,  W.  M,  Bond,  Jr,,  and  Ward  &  Grimes  for  plairo- 

til 

A,  C.  Gaylord  and  Small,  MacLean  &  McMvllan  for  defend- 
ani. 

Clabk,  C.  J.  Revisal,  1693  (3),  withdraws  from  being 
granted  by  the  State  all  "marsh  or  swamp  land,  where  the  quan- 
tity of  land  in  any  one  marsh  or  swamp  exceeds  2,000  acres,  or 
where,  if  of  less  quantity,  the  same  has  been  surveyed  by  the 
State,  or  by  the  State  Board  of  Education,  with  a  view  to  drain- 
ing and  reclaiming  the  same."  This  is  an  action  to  declare  void 
certain  grants  embracing  land  which  it  is  claimed  came  within 
the  terms  of  the  above  section,  and  also  to  recover  damages  for 
timber  cut  by  defendants  on  said  land.  The  plaintiff  did  not 
aak  to  recover  damages  for  timber  cut  more  than  three  years 
before  suit  brought,  and  as  to  the  action  for  the  land,  the  plain- 
tiff is  not  barred  by  the  statute  of  limitations,  which  does  not 
nin  in  such  cases,  Revisal,  4048,  unless  the  State  would  have 
been  barred  by  adverse  possession,  which  is  not  the  case  here. 

The  first  five  exceptions  are  because  the  witnesses,  who  stated 
that  they  were  familiar  with  the  land,  upon  being  asked  what 
kind  of  land  it  was,  answered  that  it  was  "swamp  land."  This 
being  a  matter  of  personal  observation,  as  to  a  fact  within  the 
knowledge  of  the  witness,  the  answer  was  competent,  subject  to 
cross-examination  by  the  defendant.  It  is  true,  the  jury  must 
find  the  issue,  but  the  answer  of  the  witness  was  competent  to 
be  submitted  to  them.    Britt  v.  R,  R,,  148  N.  C,  40. 

The  court  charged  the  jury :  "If  this  was  swamp  land  and  in 
a  swamp  of  over  2,000  acres,  prior  to  and  at  the  time  the  grants 
nnder  which  the  defendant's  claims  were  taken  out,  then  the 
lands  were  not  subject  to  entry  and  grant,  and  the  defendant's 
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said  grants  would  be  void  and  of  no  effect,  for  in  such  case  there 
was  no  power  and  authority  to  grant  same."  The  exception  to 
this  charge  cannot  be  sustained.  It  complies  with  Revisal, 
1693  (3). 

The  court  charged  the  jury:  "Was  the  land  in  question 
swamp  land  as  is  generally  called  and  known?  Some  authori- 
ties have  defined  swamp  land  as  wet,  spongy  ground,  soft,  low- 
ground,  saturated  with  water,  but  not  usually  covered  with  it; 
marshy  groimd  away  from  the  seashore;  another,  as  land  the 
greater  part  of  which  is  wet  and  unfit  for  cultivation,  land 
which  requires  draining  in  order  to  make  it  fit  for  successful  or 
useful  cultivation."  Exception  7  was  to  this  charge  and  can- 
not be  sustained.  The  court  went  on  to  quote  the  statutory 
definition  of  swamp  land  enacted  4  March,  1891,  now  Revisal, 
1695,  and  told  the  jury  that  this  statutory  definition  would  not 
apply  against  the  defendant,  who  held  under  a  grant  issued 
prior  to  that  date,  and  further  added  that  as  to  the  definition 
given  above,  the  court  did  not  mean  to  lay  down  any  hard  or 
fast  rule  by  which  the  jury  were  to  determine  whether  the  lands 
in  question  were  swamp  land,  but  merely  to  give  it  as  assistance 
to  them  in  ascertaining  what  was  the  common  and  generally 
accepted  definition  of  the  words  "swamp  land." 

The  court  charged  the  jury:  "It  is  not  necessary  that  every 
bit  of  the  land  in  controversy  should  be  swamp  land  in  order 
to  enable  the  plaintiff  to  recover,  that  is  to  say,  if  there  be  some 
knolls  or  higher  and  drier  places  in  this  piece  of  land  that, 
taken  by  themselves,  might  not  be  deemed  swamp,  yet  if  they 
had  swamp  land  around  them  in  sufficient  quantity  so  that  the 
latter  largely  prevailed,  and  taking  the  whole  body,  by  and 
large,  the  gen'eral  effect  was  to  make  and  call  the  land  swamp 
land,  then  the  knolls  or  higher  ground  could  be  taken  in  as  a 
part  of  the  whole."  The  eighth  exception  was  to  this  charge, 
and  cannot  be  sustained. 

The  ninth  exception  is  because  the  court  did  not  instruct  the 
jury  that  the  grants  could  be  vacated  only  by  "clear,  strong, 
and  convincing  evidence."  There  was  no  prayer  to  this  effect, 
and  it  could  not  have  been  given  if  asked.  The  charge  put  the 
burden  on  the  plaintiff  to  make  out  his  case  by  the  preponder- 
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ance  and  the  greater  weight  of  the  evidence,  and  this  is  the  cor- 
rect rule  in  this  case.  Board  of  Education  v,  Makely,  139 
y.  C,  34.  The  court  properly  charged  the  jury  to  answer  the 
issues  "No"  unless  by  the  greater  weight  of  the  evidence  the 
plaintiff  had  shown  that  the  land  covered  by  the  grants  were 
swamp  lands  and  part  of  a  swamp  of  more  than  2,000  acres. 

The  statute  provides  that  when  it  is  shown  that  the  land  is 
swamp  land  and  within  a  swamp  of  more  than  2,000  acres,  the 
law  presumes  that  the  board  of  education  is  the  owner  thereof, 
because  grants  of  such  land  are  void  and  unauthorized.  Revisal, 
4047;  Board  of  Education  v,  Makely,  supra. 

The  prayers  of  the  defendant  so  far  as  they  were  correct  were 
giren  in  substance  in  the  charge.  It  was  not  necessary  that  they 
should  have  been  given  in  the  exact  language  asked  for,  if  given 
in  substance.    Horton  v.  R,  R„  145  N".  C,  132. 

Xo  error. 


R,  C.  JAC?KSON  V.  ATDEN  LUMBER  COMPANY. 

(Filed  27  March,  1912.) 

1.  Master  and  Servant — Negligence — Logging   Macliines — Evidence. 

Evidence  that  defendant's  employee  was  Injured  at  defendant's 
skidder,  which  was  drawing  In  a  log,  by  the  wire  rope,  which 
was  used  for  the  purpose,  slipping  over  a  stump  2  feet  high, 
around  which  It  was  being  worked,  at  a  distance  from  the  skid- 
der  of  25  feet,  the  angle  of  the  rope  from  the  top  of  the  skidder 
to  the  stump  being  about  90  degrees ;  that  the  recoil  of  the  rope 
struck  a  small  elm,  which  It  broke  and  hurled  on  the  plaintiff 
to  his  injury,  where  he  was  engaged  In  the  scope  of  his  employ- 
ment, is  sufficient  upon  the  question  of  actionable  negligence,  as 
this  situation  was  liable  to  cause  the  cable  to  slip  over  the  stump 
unless  a  notch  had  been  cut  Into  the  stump  to  prevent  it,  or 
other  available  means  had  been  used  to  that  end. 

2.  Matter  and   Servant — Logging    Machines  —  Contributory   Negli- 

gence— Evidence. 

The  plaintiff  was  employed  by  the  defendant. to  look  after  the 
engines  used  to  operate  a  skidder  and  loading  machine  for  logs. 
On  this  occasion  he  had  stopped  his  engine,  notified  the  skidder 
englneman  where  he  was  going,  and  went  in  front  of  the  opera- 
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tions  to  talk  to  bis  superintendent  about  some  repairs  necessary 
for  an  engine,  and  wbile  tbere  was  injured  by  tbe  negligent  use 
of  a  rope  for  bauling  up  a  log  for  loading  on  a  railroad  car, 
which  was  being  operated  without  the  customary  signals  or 
warnings:  Held^  (1)  the  case  was  properly  submitted  on  this 
evidence  to  the  Jury  on  the  issue  of  contributory  negligence; 
(2)  the  plaintifiT  was  injured  in  the  course  of  his  employment 
and  is  entitled  to  recover  under  the  fellow-servant  act. 

3.  Appeal  and  Error — Instructions — ^Vague  Exceptions. 

An  exception  that  the  trial  Judge  "failed  to  state  in  a  plain 
and  correct  manner  the  evidence,  and  declare  and  explain  the 
law  arising  thereon  as  required  in  the  statute,  Revisal,  535,"  is 
too  general  and  cannot  be  sustained. 

Browx,  J.,  dissenting;  Walker,  J.,  concurring  in  dissent. 

Appeal  from  Cline,  J.,  at  October  Term,  1911,  of  Washing- 
ton. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
by  Mr.  Chief  Justice  Clark. 

Ward  <&  Crimes  for  plaintiff. 

F.  C.  Harding,  Davis  &  Davis  for  defendant. 

Clabk,  C.  J.  The  defendant  in  operating  its  railroad  for 
hauling  out  logs  used  two  kinds  of  machines,  one  a  skidder  to 
draw  in  the  logs  and  the  other  a  loading  machine  to  lift  them 
up  on  the  cars.  The  plaintiff's  duties  were  to  look  after  the 
engines  of  both  these  machines,  to  keep  them  in  repair  and  to 
operate  the  loading  engine.  The  superintendent  came  through 
the  woods,  across  the  railroad,  in  front  of  the  operations.  The 
plaintiff  stopped  his  engine  and  went  up  the  track  a  few  yards 
to  meet  and  confer  with  him  about  repairs  on  one  of  the  engines. 
They  sat  down  together  on  a  log  on  the  opposite  side  of  the 
track.  The  plaintiff  had  notified  the  skidder  engineman  where 
he  was  going.  The  skidder  kept  up  its  operations  to  bring  in 
a  gum  log.  In  order  to  get  a  log  to  the  car,  which  it  could  not 
draw  along  the  track  for  fear  of  tearing  up  the  cross-ties,  it 
had  to  be  swung  to  a  side  position  by  a  rope  from  the  skidder 
around  a  fulcrum  stationed  to  one  side  of  the  track.  This  rope 
was  a  wire  cable  and  woimd  around  a  drum  25  or  30  feet  above 
the  floor  of  the  skidder.     From  this  elevation  the  cable  was 
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placed  over  a  stump  about  2  feet  high,  25  feet  from  the  track, 
and  carried  around  the  gum  log,  to  which  it  was  attached  by 
grab-irons,  so  that  the  power  of  the  engine  would  swing  the  log 
around  the  sfump,  whence  it  would  be  dragged  straight  to  the 
side  of  the  skidder.  When  the  power  was  put  on  the  engine 
the  rope  slipped  over  the  stump  and  the  cable  in  its  rebound 
strack  a  small  elm  tree,  which  it  broke  and  hurled  across  the 
track  on  plaintiff's  back  and  neck,  seriously  injuring  him.  The 
exceptions  are  for  the  refusal  to  nonsuit  and  for  errors  in  the 
charge.  But  they  all  present  practically  the  same  questions, 
to  wit:  (1)  Was  there  evidence  of  negligence  on  the  part  of 
the  defendant?  (2)  Was  ther  plaintiff  guilty  of  contributory 
negUgence?  (3)  Was  the  plaintiff  within  the  scope  of  his  em- 
ployment at  the  time  ? 

There  was  evidence  which,  if  believed,  tended  to  show  negli- 
gence on  the  part  of  the  defendant.  The  rope  was  thrown 
around  a  stump  less  than  2  feet  high,  standing  25  feet  from 
the  skidder.  This  rope  went  to  the  skidder  at  an  angle  of  about 
dO  degrees.  Such  a  situation  was  liable  to  cause  the  cable  to 
slip  over  the  stump  unless  a  notch  was  cut  in  it  deep  enough 
to  prevent  this.  There  was  also  evidence  that  a  tree  had  been 
left  nearby  for  the  purpose  of  being  used  as  a  fulcrum,  but  this 
stump  was  used  instead,  probably  because  it  was  less  trouble  to 
lift  the  wire  over  the  top  of  the  stump.  From  this  evidence  the 
jury  might  well  find  that  the  defendant  was  negligent. 

Upon  the  evidence,  the  jury  found  that  the  plaintiff  was  not 
guilty  of  contributory  negligence.  He  was  talking  to  the  super- 
intendent about  the  business  and  on  the  opposite  side  of  the 
track.  There  was  evidence  that  it  was  usual  to  blow  a  signal 
^hen  the  engine  began  to  pull  on  a  log  under  such  circum- 
stances, and  testimony  tending  to  show  that  such  signal  was  not 
given. 

The  plaintiff  was  at  the  scene  of  operations  and  engaged  in 
consulting  the  superintendent  and  was  therefore  in  the  scope  of 
his  employment. 

The  defendant  relies  strenuously  upon  Twiddy  v.  Lumber 
^0.,  154  N.  C,  237,  which  held  that  the  fellow-servant  act  does 
Qot  extend  to  employees  of  a  lumber  company  who  are  not  con- 
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nected  with  the  operation  of  a  railroad  of  the  company.  In 
that  ease  there  was  "no  evidence  that  the  plaintiff  was  part  of 
the  train  crew  or  directly  engaged  in  operating  the  skidder  or 
the  loader."  In  that  case  it  was  further  said,  quoting  with 
approval  from  Nicholson  v.  R.  R.,  138  X.  C,  516 :  "In  Matt  v. 
R,  R,,  131  N.  C,  237,  it  was  sought  to  curtail  and  restrict  the 
act  so  that  it  should  apply  only  to  railroad  employees  engaged 
in  operating  trains,  but  the  Court  held  to  the  contrary,  and  said 
'the  language  of  the  statute  is  both  comprehensive  and  explicit.* 
It  embraces  injuries  sustained  by  (quoting  the  act)  'any  servant 
or  employee  of  any  railroad  company  ...  in  the  course  of 
his  services  or  employment  with  said  company.'  The  plaintiff 
was  an  employee  and  was  injured  in  the  course  of  his  services 
or  employment."  In  Mott's  case  the  plaintiff,  working  in  the 
repair  shops,  recovered  damages  for  the  negligence  of  a  fellow- 
servant  while  removing  a  red-hot  tire  from  an  engine.  In  Sig- 
mon  V,  R,  R,,  135  N.  C,  184,  it  was  held  that  a  railroad  em- 
ployee injured  in  the  course  of  his  service  or  employment  with 
such  corporation  is  entitled  to  recover  under  the  fellow-servant 
act,  whether  running  trains  or  rendering  any  other  service. 

These  and  other  like  cases  are  cited  in  Twiddy  v.  Lumber 
Co.,  supra.  In  that  case  it  was  held  that  Twiddy  could  not 
recover  because  it  was  not  shown  that  he  was  "a  part  of  the 
train  crew,  nor  that  he  was  directly  engaged  in  operating  either 
the  skidder  or  loader,"  and  "could  in  no  proper  sense  be  consid- 
ered an  employee  of  the  railroad  or  in  any  department  of  it." 
In  the  present  case  the  plaintiff  was  directly  engaged  in  the 
operation  of  the  railroad  for  the  purpose  of  hauling  logs,  which 
Tvas  its  business,  and  while  so  engaged  and  in  the  scope  of  his 
employment  he  was  injured,  as  the  jury  finds,  by  the  negligence 
of  a  fellow-servant. 

The  last  assignment  of  error,  that  his  Honor  "failed  to  state 
in  a  plain  and  correct  manner  the  evidence  given  in  the  case 
and  declare  and  explain  the  law  arising  thereon,  as  required 
in  the  statute"  (Revisal,  535),  is  too  general  and  cannot  be  sus- 
tained.   Davis  V,  Keen,  142  N.  C,  496. 

Xo  error. 


X.C]  SPRING  TERM,  1912.  321 

Jackson  v.  Lumber  Co. 

Brown,  J.,  dissenting:  I  am  of  opinion,  upon  examination 
of  the  evidence  in  this  case,  that  the  injury  of  the  plaintiff 
cannot  fairly  be  attributed  to  any  negligent  act  upon  the  part 
of  the  defendant  company.  On  the  contrary,  I  think  it  was  a 
pure  accident,  which  reasonable  foresight  could  not  guard 
against. 

At  the  time  plaintiff  was  struck  by  the  cable,  he  was  away 
from  his  place  of  duty,  and  the  evidence  does  not  show  any 
reason  or  justification  for  it.  The  plaintiff  was  the  engineer 
in  charge  of  the  skidder  engines  on  the  platform. 

On  the  occasion  when  the  plaintiff  was  hurt  by  the  slipping 
of  the  rope  over  the  stump,  he  had  left  his  post  of  duty  and 
had  walked  up  the  track  a  distance  of  40  yards  to  meet  one 
Robertson,  and  they  were  sitting  upon  a  log  6  feet  from  the 
track  and  on  the  opposite  side  of  the  track  from  where  the  log 
was  being  "snaked"  in.  There  is  no  evidence  whatever  that  the 
pUintiff  left  his  post  of  duty  in  the  company's  service,  or  to 
perform  any  duty  for  it.  Holland  v.  R.  R.,  143  N.  C,  437; 
Patterson  v.  Lumber  Co,,  145  'N,  C,  42. 

Assuming  that  the  evidence  discloses  that  the  plaintiff  was 
injured  by  the  negligent  act  of  some  one,  it  is  plain  to  my 
mind  that  it  was  the  act  of  a  fellow-servant,  for  which  the  de- 
fendant is  not  responsible. 

The  plaintiff  was  not  injured  in  the  conduct  of  any  railroad 
operations.  It  is  well  known  that  a  log  skidder  is  no  part  of 
a  railroad  outfit.  It  is  used  and  operated  by  lumber  companies 
that  have  no  railroad  tracks  and  transport  their  logs  by  water. 

At  the  time  of  the  injury  the  witness  Corey  says  that  the 
men  gave  him  the  signal  to  take  up  the  slack  in  the  rope,  which 
he  did,  and  then  Ellis  flagged  Corey  to  go  ahead.  Then  Corey 
started  the  engine  again,  and  drew  the  rope  tight,  which  caused 
it  to  slip  over  the  top  of  the  stump  and  strike  the  elm  tree,  about 
8  inches  in  diameter,  and  threw  the  tree  over  on  the  plaintiff, 
who  was  20  or  25  feet  from  it. 

^0  human  foresight  could  guard  against  such  an  accident  as 
this,  but  if  it  was  any  one's  duty  to  do  it,  it  was  Corey's,  and 
he  was  the  fellow-servant  of  Robertson. 

158—21 
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This  Court  has  held  in  many  decisions  that  these  lumber 
roads  to  the  extent  that  they  oj)erate  railroads  are  to  be  con- 
sidered as  railroads,  and  that  the  statute  denies  them  the  bene- 
fit of  the  fellow-servant  doctrine ;  but  this  ruling  does  not  extend 
to  employees  of  lumber  companies  while  they  are  engaged  in 
the  operation  of  their  logging  and  lumbering  plants.  This  ques- 
tion is  discussed  at  large  by  Mr.  Justice  Hoke  in  the  case  of 
Tividdy  V,  Lumber  Co,,  154  N.  C,  237,  which  is  on  all-fours 
with  the  case  at  bar,  and  should  govern  its  decision. 

I  am  authorized  to  say  that  Justice  Walker  concurs  in  this 
dissent. 


SARAH  SKIPPER,  Administratrix,  v.  KINGSDALE  LUMBER 
COMPANY  AND  CHARLESTON  RAILROAD  COMPANY. 

(Filed  27  March,  1912.) 

1.  Appeal   and   Error — Concise   Statement — Stenographer's   Notes- 

Practice. 

When  the  appellant  has  set  out  lu  the  case  on  appeal  the 
transcribed  stenographer's  notes  of  the  trial,  he  fails  to  prepare 
**a  concise  statement  of  the  case  as  required  by  the  Revisal,  591," 
and  his  appeal  will  be  dismissed  under  Rule  22  of  the  Supreme 
Court,  when  upon  examination  no  error  is  found  in  the  record 
proper. 

2.  Same — Nonsuit — Suit  Tn  Forma  Pauperis. 

When  an  appeal  is  taken  by  defendant  from  an  overruling  of 
its  motion  to  nonsuit  upon  the  evidence,  the  evidence  should  be 
sent  up  in  a  narrative  form,  and  the  requirement  that  all  the 
evidence  should  be  sent  up  on  appeals  of  this  character,  though 
the  action  is  in  forma  pauperis,  does  not  excuse  the  appellant  in 
sending  up  the  transcribed  stenographer's  notes  in  a  voluminous 
record.  The  object  of  an  opinion  by  the  Supreme  Court  dis- 
cussed by  Clark,  C.  J. 

3.  Master    and    Servant — Collision — Presumptions — Evidence — Neg- 

ligence. 

When  it  is  shown  that  an  employee  of  a'  railroad  company  was 
killed  in  a  collision  on  defendant's  road  while  engaged  in  the 
performance  of  his  duties,  a  presumption  of  negligence  is  raised, 
and  a  nonsuit  upon  the  evidence  should  not  be  granted. 
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Appeal  by  defendant  from  Carter,  J.,  at  December  Term, 
1911,  of  Robeson. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
by  Mr,  Chief  Justice  Clark, 

Thomas  L,  Johnson  and  H,  F,  Seawell  for  plaintiff, 
Rountree  &  Carr,  R,  C,  Lawrence,  and  McLean,  Varser  & 
McLean  for  defendants, 

Clabk,  C.  J.  The  plaintiff  moves  to  dismiss  because  the  case 
on  appeal  has  not  been  settled  in  the  manner  required  by  Re- 
nsal,  591,  which  requires  that  the  appellant  "shall  cause  to  be 
prepared  a  concise  statement  of  the  case  on  appeal."  Instead 
of  that,  the  entire  evidence  from  the  stenographer's  notes,  cover- 
ing 157  printed  pages,  has  been  dumped  into  the  record  in  the 
form  of  question  and  answer,  though  this  has  been  condemned 
in  repeated  decisions  of  this  Court.  Cressler  v.  Asheville,  138 
X.  C,  486,  and  numerous  other  cases.  In  Btieken  v,  R,  R.,  157 
X.  C,  443,  Brown,  J.,  said :  "At  the  end  of  the  stenographer's 
notes  is  this  entry:  'It  is  agreed  that  the  record  proper  and 
stenographer's  notes  shall  constitute  the  case  on  appeal.'  There 
is  no  other  attempt  to  make  out  a  case  on  appeal,  as  required  by 
law.  This  is  in  direct  violation  of  the  rule  of  this  Court  (N"o. 
22)  and  of  its  express  decision  in  Cressler  v.  Asheville,  138  N.  C, 
483.  That  such  of  the  evidence  as  is  necessary  to  present  the 
assignment  of  errors  could  easily  have  been  stated  in  condensed 
narrative  form  is  manifested  by  the  fact  that  the  counsel  for 
plaintiff  and  defendants  have  set  out  in  their  respective  briefs 
^ery  clear  and  brief  statements  of  the  evidence,  which  substan- 
tially agree.  Under  the  circumstances  of  the  case,  we  will  make 
an  exception  and  not  dismiss  the  appeal,  but  we  will  be  com- 
pelled to  do  so  in  future,  unless  our  rule  is  observed." 
The  defendant  seeks  to  excuse  itself  upon  the  ground : 
1.  That  this  being  a  nonsuit,  it  was  necessary  to  set  out  all 
the  evidence.  Even  if  it  were  so,  that  would  not  excuse  setting 
out  the  evidence  in  form  of  question  and  answer.  Besides  the 
intestate  of  the  plaintiff  having  been  killed  in  a  derailment,  a 
prima  facie  case  of  negligence  was  made  out  and  a  nonsuit  could 
not  have  been  ordered.    Wright  v,  R,  R.,  127  ]Sr.  C,  229 ;  Mar- 
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com  V.  R,  R.,  126  N.  C,  200 ;  Kinney  v.  R.  R.,  122  N.  C,  961 ; 
Grant  v.  R.  R.,  108  N.  C,  470;  Bird  v.  Leather  Co.,  143  K  C, 
284. 

2.  The  defendant  contends  that  as  the  plaintiff  sues  in  formu 
pauperis,  the  costs  of  the  extra  record  and  printing  could  in  no 
event  be  taxed  against  the  plaintiff.  But  this  does  not  excuse 
the  nonobservance  of  the  rules  of  the  Court,  nor  justify  dump- 
ing an  unnecessary  volume  of  matter  upon  the  Court  and  the 
opposite  counsel  for  examination. 

In  accordance  with  what  was  laid  down  in  Buchen  v.  R,  R., 
supra,  we  must  dismiss  the  appeal,  or,  rather,  afSrm  the  judg- 
ment, there  being  no  error  on  the  face  of  the  record  proper; 
but,  nevertheless,  at  the  request  of  counsel  for  defendant,  we 
have  carefully  examined  the  entire  record  and  the  assignments 
of  error. 

There  were  seventy-seven  exceptions  taken,  which  in  the 
assignments  of  error  are  reduced  to  fifty-two  and  in  the  defend- 
ant's brief  are  still  further  reduced  to  twenty-one.  Forty-seven 
of  the  exceptions  were  to  the  admission  of  evidence,  some  of 
which  are  based  upon  objections  entered  by  plaintiff  and  not 
by  defendant.  We  do  not  find  that  any  of  them  require  dis- 
cussion. The  exceptions  for  failure  to  nonsuit  and  to  set  aside 
the  verdict  were  properly  abandoned.  The  six  exceptions  for 
refusal  of  the  court  to  instruct  the  jury  as  requested  by  defend- 
ant cannot  be  sustained.  McNeiU  v,  R.  R,,  130  N".  C,  256.  If 
granted,  they  would  have  required  of  the  plaintiff  an  unusual 
and  highly  technical  proof  of  the  negligence  of  the  defendant. 
The  eighteen  exceptions  to  the  charge  of  the  court  are  also  with- 
out merit. 

The  object  of  an  opinion  is  to  lay  down  a  rule  for  the  guid- 
ance of  trial  judges  and  of  counsel  in  other  cases.  There  can 
be  no  benefit  in  cumbering  our  reports  with  the  discussion  of 
exceptions  in  matters  that  are  plain  or  that  have  already  been 
repeatedly  passed  upon  by  the  Court.  Such  exceptions  bear 
testimony  to  the  earnestness  and  zeal  of  counsel,  but  when  we 
find,  upon  careful  examination,  that  the  discussion  of  the  assign- 
ments of  error  set  out  in  the  record  would  present  no  new  prin- 
ciple nor  a  new  application  of  an  old  one,  but  will  be  merely  a 
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recognition  of  what  has  already  been  often  decided,  we  feel  that 
it  is  our  duty  to  refrain.  Counsel  have  done  all  in  this  case 
that  their  well-known  ability  could  accomplish  for  their  client. 
The  intestate  of  the  plaintiff  was  killed  in  a  derailment  which, 
if  the  evidence  was  believed,  was  caused  by  a  loose  chain  on  a 
car  which  caught  an  obstruction  as  the  train  was  in  rapid  mo- 
tion, pulling  out  a  sway-bar,  which  threw  the  car  from  the 
track,  causing  the  wreck  in  which  the  defendant  was  instantly 
killed.  There  was  no  other  theory  advanced  in  the  pleadings  or 
on  the  trial,  and  the  investigation,  aside  from  well-settled  prin- 
ciples of  the  law,  presented  only  issues  of  fact,  which  the  jury 
have  determined. 
Affirmed. 


GEORGE  O.  GAYLORD  v.  Mrs.  M.  E.  McCOY. 

(FUed  27  March,  1912.) 

Defendants  gave  plalntlflfs  an  option  on  lands  known  as  the  M. 
place,  the  same  on  which  Mrs.  M.  "resides  at  the  present  time,'* 
giving  the  adjoining  owners  by  name,  containing  1,500  acres, 
more  or  less,  lying  "on  the  waters  of  Mill  Creek,  near  the  waters 
of  Hood  Creek,"  with  further  specification  that  it  "is  all  of  the 
lands  owned  by  Mrs.  M."  and  certain  others,  "in  the  county  of 
Brunswick,  State  of  North  Carolina."  When  the  purchase  money 
was  tendered,  the  defendants  offered  a  deed  leaving  out  the 
further  specifications  that  it  was  all  the  lands  owned  by  Mrs. 
M.  and  the  certain  others  in  Brunswick  County,  and  it  was 
Held,  (1)  the  words  of  the  further  specification  were  merely 
words  of  description  without  obligation  on  defendant's  part  to 
convey  such  land  if  outside  of  the  t>oundaries  specified  in  the 
option;  (2)  parol  evidence  was  competent  to  show  what  lands 
were:  embraced  within  the  description  in  the  option  of  the  M. 
place  on  which  Mrs.  M.  resided  at  that  time,  upon  plaintiff's  con- 
tention that  the  option  called  for  CC  acres  more  than  the  deed 
conveyed. 

Appeal  by  defendants  from  Whedbee,  J.,  at  August  Term, 
1911,  of  Brunswick. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
Iv  Mr,  Chief  Justice  Clark. 
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Rountree  <&  Carr  for  plaintiff. 

John  D,  Bellamy,  E.  Bryan,  and  C.  Ed,  Taylor  for  dof end- 
ants, 

Clark,  C.  J.  On  1  July,  1899,  the  defendants  executed  to 
the  plaintiff  an  option  by  which  they  agreed  to  convey  to  the 
plaintiff  in  consideration  of  $9,000,  to  be  paid  on  or  before  3 
Xovember,  1909,  the  following  property: 

"All  that  certain  tract  or  parcel  of  land,  situate,  lying,  and 
being  in  Northwest  Township,  Brunswick  County,  State  of 
Xorth  Carolina,  adjoining  the  lands  of  M.  W.  Murrell,  B.  T. 
Trimmer,  Z.  E.  Murrell,  the  Metts  estate;  and  lying  on  both 
sides  of  the  Carolina  Central  Railroad,  known  as  the  L.  C. 
McCoy  place,  being  the  same  on  which  Mrs.  M.  C.  McCoy 
resides  at  the  present  time;  said  tract  of  land  containing  1,500 
acres,  more  or  less,  and  lies  on  the  waters  of  Mill  Creek  and 
near  the  waters  of  Hood's  Creek,  and  is  all  of  the  land  owned 
by  Mrs,  M.  E,  McCoy,  C.  L,  McCoy  and  wife,  Charles  F,  Mc- 
Coy and  wife,  and  F,  M,  McCoy  and  wife,  in  the  county  of 
Brunswick,  State  of  North  Carolina/'  When  the  time  came 
for  the  payment  of  the  purchase  money  and  the  delivery  of  the 
deed,  the  defendants  tendered  a  deed  which  did  not  include  in 
the  description  the  words  set  out  in  italics  above. 

The  plaintiff  admits  that  the  words  in  the  option  are  restricted 
by  the  description,  "situate  in  Brunswick  County,"  and  if  there 
are  any  lands  within  the  above  boundaries  which  lie  outside  of 
Brunswick  County  he  makes  no  claim  thereto.  But  he  contends 
that  there  are  66  acres  lying  within  said  county,  and  which  may 
not  be  within  the  above  boundaries,  for  which  he  is  entitled  to 
a  conveyance  because  they  were  a  part  of  the  land  'lying  within 
Brunswick  County  and  owned  by  the  defendants"  at  the  time 
the  option  was  given. 

An  examination  of  the  option  will  show  that  the  words  in 
italics,  as  above  set  out,  are  merely  words  of  description,  and 
that  there  is  no  obligation  in  the  option  to  convey  such  land  if 
outside  of  the  boundaries  of  that  which  the  defendants  con- 
tracted to  convey  under  the  option.  We  are  of  opinion  that  the 
Court  erred  in  excluding  parol  testimony  to  show  what  lands 
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were  embraced  within  the  descriptioji  in  the  option  of  the  "L.  C. 
McCoy  place  on  which  Mrs.  M.  E.  McCoy  resides  at  the  present 
time."  Harper  t\  Anderson,  130  X.  C,  538;  Cox  v,  McGowan, 
116  X.  C,  131 ;  CaHer  v.  White,  101  N.  C,  30.  The  last-named 
case  is  almost  identical  as  to  the  facts  with  this  case.  If  the 
bounds  of  the  tract  described  in  the  option  embrace  the  said  66 
acres,  the  conveyance  tendered  to  the  plaintiff  should  also  in- 
clude them.  If  said  boundaries  did  not  include  said  66  acres, 
there  is  no  obligation  on  the  defendants  to  convey  the  same. 

This  renders  it  unnecessary  to  discuss  the  other  exceptions 
taken. 

Error. 


R.  B.  SOUTHERLAND  v.  ATLANTIC  COAST  LINE  RAILROAD 

COMPANY. 

(Filed  20  March,  1912.) 

1.  Railroads — Live  Stock  —  Unreasonable  Delay — Negligence — Evi- 

dence. 

In  action  for  damages  to  cattle  shipped  under  a  live-stock  bill 
of  lading,  alleged  to  have  been  caused  by  defendant  railroad  while 
in  course  of  transportation,  evidence  is  competent  which  tends 
to  show  that  another  shipment  was  made  over  the  same  road  to 
the  same  destination  and  over  practically  the  same  route  and 
distance,  in  a  shorter  period  of  time,  with  delivery  of  cattle  in 
good  condition,  and  is  sufficient  to  be  submitted  to  the  Jury  under 
the  issue  as  to  defendant's  negligence. 

2.  Railroads — Live-stock  Bill  of  Lading — Notice  of  Damages — Sub- 

stantial Compliance. 

The  acceptance  of  a  car-load  of  cattle,  damaged  in  transporta- 
tion, under  protest  made  to  one  who  customarily  acted  for  the 
defendant  railroad  in  delivering  them  at  destination,  is  a  suffi- 
cient compliance  with  a  stipiilation  in  a  live-stock  bill  of  lading 
that  written  notice  of  the  damage  must  be  given  before  removal 
of  the  cattle  in  order  to  recover. 

3.  Same — Principal  and  Agent — Evidence. 

Evidence  tending  to  show  that  a  certain  person  customarily 
acting  for  a  railroad  company  in  delivering  car-load  shipments 
of  cattle  at  a  stock  yard  is  sufficient  upon  the  agency  of  that 
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person  to  receive  notice  there  of  a  damaged  car-load  shipment 
and  to  permit  recovery  under  a  live-stock  bill  of  lading  requiring 
that  notice  of  the  damages  be  given  before  the  removal  of  the 
cattle. 

4.  Railroads — Live  Stock — Transportation — Negligence — Evidence. 

In  this  case,  a  charge  Held  correct,  that  the  time  a  certain  car 
of  cattle  was  loaded  and  the  time  delivered  at  destination  was 
some  evidence  of  negligence,  under  the  surrounding  circumstances, 
damages  to  cattle  In  transportation  being  the  subject  of  the 
action. 

5.  Instructions — Special  Requests — Given  in  Substance — Appeal  and 

Error. 

In  this  case,  a  correct  prayer  for  instructions  having  been  sub- 
stantially given,  no  error  is  found  therein. 

Appeal  from  Ward,  J.,  at  October  Term,  1911,  of  Sampson. 

Civil  action  for  damages  caused  by  the  delay  in  transporting 
cattle. 

These  issues  were  submitted  to  the  jury : 

Ist.  Were  the  cattle  of  the  plaintiflF  injured  by  the  negligence 
of  the  defendant,  by  defendant  failing  to  carry  said  cattle  in  a 
reasonable  time,  as  alleged  ?    Answer :  Yes. 

2d.  What  damages,  if  any^  is  the  plaintiflF  entitled  to  recover? 
Answer:  $160,  with  interest  at  6  per  cent  from  27  April,  1905, 
till  paid. 

From  the  judgment  rendered  the  defendant  appealed. 

Fowler  &  Crumpler  and  C,  M,  Faircloth  for  plainliff, 
H,  L.  Stevens  and  Murray  Allen  for  defendant. 

Brown,  J.  There  are  fifteen  assignments  of  error  in  the 
record,  which  have  received  our  consideration,  and  we  think 
tliat  none  of  them  can  justly  be  sustained.  We  will  not  under- 
take to  comment  on  all  of  them,  but  only  such  as  we  think 
necessary. 

1.  The  motion  to  nonsuit  was  properly  overruled.  We  think 
there  was  sufficient  evidence  to  justify  his  Honor  in  submitting 
the  issue,  as  to  the  negligent  delay  in  the  shipment  of  the  cattle, 
to  the  jury,  and  the  consequent  injury  to  the  animals  therefrom. 
The  evidence  tended  to  prove  that  on  25  April,  1905,  the  plain- 
tiflF shipped  a  car-load  of  cattle  from  Magnolia,  N".  C,  to  one 
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Brauer,  Richmond,  Va.,  over  the  road 'of  the  defendant  under 
a  live-etock  contract.  The  car  was  loaded  and  delivered  to  the 
defendant  at  9:20  a.  m.  25  April,  and  reached  its  destination 
at  11  o'clock  27  April,  in  a  much  damaged  condition.  There 
was  evidence  tending  to  prove  that  on  the  same  day,  25  April, 
1905,  the  plaintiff  shipped  another  car  of  cattle  from  Clinton, 
X.  C,  to  Richmond,  Va.,  over  the  defendant's  road,  which  was 
deUvered  in  Richmond  in  good  order  and  condition  on  the  morn- 
ing of  the  26th.  This  evidence  was  objected  to  by  the  defend- 
ant, but  we  think  it  perfectly  competent  upon  the  question  as 
to  what  would  constitute  a  reasonable  time  for  transportation 
between  Magnolia  and  Richmond,  both  points  being  on  the  de- 
fendant's road,  and  Clinton  being  on  a  branch  line  and  a  few 
miles  further  from  Richmond  than  Magnolia.  Upon  this  evi- 
dence, we  think  the  motion  to  nonsuit  was  properly  overruled. 
2.  It  is  contended  by  the  defendant  that  the  consignee  of  the 
cattle  failed  to  give  written  notice  to  any  agent  of  the  defendant 
of  the  damaged  condition  of  the  cattle  before  they  were  removed 
from  the  jurisdiction  of  the  railroad,  as  required  by  the  terms 
of  the  bill  of  lading.  This  Court  has  recognized  such  a  stipu- 
lation in  a  bill  of  lading  as  valid.  Selby  v,  R,  R,,  113  N.  C, 
5S8;  Austin  v.  R.  R.,  151  N.  C,  137.  But  we  think  the  terms 
of  the  bill  of  lading  in  this  respect  were  substantially  complied 
with.  The  evidence  shows  that  it  was  the  custom  of  the  rail- 
road company  to  send  loaded  cattle  cars  to  the  Union  Stock 
Yards  in  Richmond  to  be  unloaded.  The  evidence  shows  that 
the  consignee  Brauer  received  the  cattle  under  protest  on  account 
of  the  damage  due  to  unnecessary  delay  while  en  route.  It  is 
true,  this  notice  was  given  to  one  Lambert,  who  was  in  charge 
of  the  stock  yards,  but  there  is  testimony  tending  to  prove  that 
he  superintended  the  unloading  of  cattle  for  the  railroads,  that 
he  was  always  present  at  such  unloadings,  and  worked  for  the 
railroad  company  in  that  way,  and  looked  after  all  the  cattle 
for  the  railroad  when  they  came  in.  From  the  evidence,  we 
think  the  jury  was  fully  warranted  in  inferring  that  Lambert 
was  the  agent  of  the  railroad  company  in  receiving  and  unload- 
ing the  cattle,  and  that  being  so,  notice  to  him  would  be  in  all 
respects  a  compliance  with  the  terms  of  the  contract.    It  would 


330  IX  THE  SUPREME  COURT.  [158 

Wells  v.  Wells. 

be  unreasonable  to  require  the  consignee  to  search  for  some 
other  agent  of  the  defendant  than  the  one  who  was  present, 
superintending  the  receipt  and  delivery  of  the  cattle.  Lambert 
was  to  all  intents  and  purposes  the  agent  of  the  railroad  com- 
pany, and  notice  to  him  was  notice  to  it. 

3.  The  defendant's  eighth  exception,  directed  to  the  charge 
of  the  court  upon  the  question  of  what  constitutes  reasonable 
time,  cannot  be  sustained.  His  Honor  instructed  the  jury  that 
the  evidence  tends  to  show  the  time  when  the  cattle  were  loaded 
at  Magnolia,  and  when  they  were  delivered  at  Richmond,  but 
he  did  not  undertake  to  declare  that  to  be  per  se  negligence; 
but  he  instructed  the  jury  that  such  facts,  if  found  to  be  true, 
were  evidence  of  negligence,  to  be  weighed  and  considered  by 
the  jury  upon  the  first  issue. 

4.  The  plaintiff  requested  instructions  relative  to  a  delay  of 
the  car  of  cattle  at  Rocky  Mount,  and  contended  that  his  Honor 
failed  to  give  the  instructions.  An  examination  of  the  record 
shows  that  the  instructions  were  substantially  given  by  the 
court,  certainly  to  the  full  extent  to  which  the  defendant  was 
entitled. 

Upon  examination  of  the  entire  record,  we  are  of  opinion  that 
no  substantial  error  was  committed. 
'No  error. 


KATE  M.  WELLS  v.  JULIA  E.  WELLS  et  als. 

(Filed  20  March,  1912.) 

Descent  and  Distribution — Next  of  Kin — l\1other — Interpretation  of 
Statutes. 

When  an  Intestate  leaves  no  children,  but  a  mother  and  sisters, 
his  mother  is  his  next  of  kin  and  entitled  to  share  equally  in  his 
personalty  with  his  widow.    Revisal,  sec.  133  (3). 

Hoke,  J.,  dissenting. 

Petition  to  rehear. 

D,  L,  Ward  for  plaintiff. 

Ay  cock  &  Winston,  Stevens,  Beasley  &  Weeks  for  defendants. 
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Clabk,  C.  J.  This  is  a  petition  to  rehear  this  case,  decided 
156  X.  C,  246.  W.  D.  Wells,  deceased,  left  surviving  a  widow, 
who,  it  is  admitted,  is  entitled  to  one-half  the  personal  estate, 
and  his  mother,  who  claims  to  be  entitled  to  the  other  half. 
Rerisal,  132  (3),  provides:  "If  there  be  no  child  nor  legal 
representatives  of  a  deceased  child,  then  half  the  estate  shall  be 
allotted  to  the  widow,  and  the  residue  be  distributed  to  every 
of  the  next  of  kin  of  the  intestate  who  are  in  equal  degree  and 
to  those  who  legally  represent  them." 

The  intestate  left  no  children,  and  besides  his  mother  he  left 
two  sisters  and  a  brother,  who  claim  to  share  equally  with  the 
mother  in  the  half  of  the  estate  not  conceded  to  the  widow. 

The  next  of  kin  of  the  intestate  is  his  mother.  His  brother 
and  sisters  are  one  degree  further  removed.  It  follows,  there- 
fore, that  the  mother  is  entitled  to  half  of  the  personalty.  This 
language  of  the  statute  is  so  explicit  that  it  can  leave  no  room 
for  doubt.  This  is  what  we  held  on  the  former  hearing,  and 
we  see  no  reasoning  that  would  permit  us  to  change  it.  Exactly 
in  point  on  a  similar  statute  is  Trapp  v,  Billings,  6  S.  C,  569. 

The  petitioner  contends  that  there  are  previous  decisions  to 
the  contrary.  If  this  were  so,  they  would  be  clearly  erroneous. 
Xo  decision  of  any  court  can  change  the  physical  fact  that  the 
mother  is  the  next  of  kin,  and  that  the  brothers  and  sisters  are 
one  degree  further  removed.  But  in  fact  the  former  decisions 
relied  on  by  the  petitioner  are  not  contrary  to  this.  Indeed,  on 
the  former  hearing,  in  their  brief,  the  petitioners  admitted  that 
there  was  "no  N'orth  Carolina  authority  to  fit  the  case,"  and 
conceded  that  the  mother  was  next  of  kin  to  her  son  in  prefer- 
ence to  the  brother  and  sisters.  But  they  relied  upon  Eevisal, 
132  (6),  to  take  this  case  out  of  the  rule  prescribed  in  132  (3). 
Said  subsection  6  does  not  apply  to  this  case,  because  that 
applies  only  when  the  husband  dies  without  leaving  a  widow. 

On  this  rehearing  the  petitioners  rely  upon  Anon,,  3  N".  C, 
63,  which  decides  that  the  mother  shares  equally  with  the 
brothers  and  sisters  when  her  child  dies  intestate  without  wife, 
father,  or  children,  which  is  the  case  provided  for  by  subsection 
6  above  referred  to.  Oillespie  v.  Foy,  40  [N".  C,  280,  was  a 
decision  upon  an  entirely  diflFerent  state  of  facts,  where  the  con- 
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test  was  between  the  brothers  and  sisters  on  one  side  and  the 
grandfather  and  grandmother  on  the  other,  each  claiming  to  be 
the  next  of  kin  to  the  deceased.  In  F errand  v.  Howard,  40  N.  C, 
384,  it  was  held  that  where  the  intestate  died  "without  leaving 
father,  wife,  or  issue  in  the  lifetime  of  his  mother,  she  is  to  be 
considered  as  one  of  the  next  of  kin  and  shall  take  a  share  of 
his  personal  estate  with  his  brothers  and  sisters/'  This  again 
is  the  state  of  fact  provided  for  in  subsection  6  of  the  present 
statute.  But  no  case  can  be  found  in  North  Carolina  which 
holds  that  the  mother  is  not  entitled  to  one-half  of  the  estate 
when  her  son  dies  intestate,  leaving  a  widow  but  no  children. 
Indeed,  there  could  be  none  under  the  present  statute. 

Revisal,  132  (6),  provides  that  if  the  intestate  dies  without 
wife  or  children,  "his  brothers  and  sisters  shall  have  an  equal 
share  with  the  mother  of  the  deceased  child."  This  of  itself  is 
a  recognition  that  the  mother  is  the  next  of  kin  and  would  have 
taken  the  entire  estate  otherwise.  In  132  (3)  there  is  no  such 
provision,  but  it  is  merely  provided  that  if  there  are  no  children 
the  widow  takes  half  and  the  next  of  kin,  which  in  this  case  is 
the  mother,  takes  the  other  half. 

At  common  law  the  king  took  all  the  personalty,  which  in 
that  rude  age  was  usually  of  very  little  value.  Afterwards  the 
crown  passed  this  prerogative  to  the  Church,  which  took  all  the 
personalty  except  the  reasonable  parts  for  the  widow  and  the 
children,  and  the  Church  officials  claimed  to  dispose  of  it  in 
pios  u^stis.  But  they  were  accountable  to  no  one,  and  were  not 
even  required  to  pay  the  debts  of  the  decedent.  By  statute  13 
Ed.  III.  (A.  D.  1358)  the  churchmen  were  required  to  appoint 
an  administrator  who  should  be  next  of  blood  kin,  and  this 
relationship  was  computed  by  the  civil  law  and  not  by  the  canon 
law,  which  was  used  in  computing  relationship  in  the  descent 
of  land.  But  by  statute  21  Henry  VIII.  (A.  D.  1530)  the 
administrator  was  appointed  by  the  Ordinary,  and  was  required 
to  be  the  widow  or  next  of  kin,  or  both,  who  after  paying  the 
intestate's  debts  and  the  reasonable  parts  for  the  widow  and 
children  retained  the  surplus  in  their  own  right  until  the  stat- 
utes of  22-23  and  29,  Charles  II.,  which  required  the  surplus 
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to  be  distributed  among  the  next  of  kin  in  the  manner  pro- 
vided by  those  statutes  which  became  known  as  the  Statute  of 
Distribution. 

These  statutes,  however,  did  not  apply  to  executors,  who  re- 
tained the  surplus  for  themselves  till  the  statute  in  JS'orth  Caro- 
lina of  1715,  chapter  15.  Under  the  English  statutes  22*23 
and  29,  Charles  II.,  the  mother  as  well  as  the  father  succeeded 
to  all  the  personal  effects  of  their  children  who  died  intestate 
and  without  wife  or  issue,  to  the  exclusion  of  brothers  and 
sisters  of  the  deceased.  After  the  death  of  the  father  there  is 
no  one  in  equal  degree  with  the  mother,  when  there  are  no  chil- 
dren, and  therefore  if  there  is  no  widow  she  as  the  next  of  kin 
is  entitled  to  the  personal  estate  of  her  son  under  Revisal,  132 
(h);  Davis  v.  R.  R,,  136  N".  C,  115. 

The  following  terse  analysis  we  find  in  the  brief  of  the  learned 
counsel  of  the  defendants  and  place  it  on  record  for  the  conveni- 
ence of  the  profession : 

AxALYsis  OF  North  Carolina  Statute  of  Distribution, 

Revisal,  132. 

Widow's  Share, 

Section  1.  One-third  part  to  the  widow  of  the  intestate. 

Section  2.  A  child's  part  to  the  widpw. 

Section  3.  One-half  of  the  estate  to  the  widow. 

Section  7.  All  the  personal  estate  to  the  widow. 

Child's  Share  in  Father's  Estate, 

Section  1.  If  not  more  than  two  children,  equal  portions  to 
and  among  the  children  and  such  persons  as  legally  represent 
such  children  as  may  then  be  dead. 

Section  2.  If  more  than  two  children,  an  equal  share,  in- 
cluding the  widow  as  a  child. 

Section  4.  Equal  portions  among  all  the  children  and  such 
persons  as  legally  represent  such  children  as  may  be  dead. 

Share  of  Next  of  Kin, 

Section  1.  If  no  child  nor  legal  representative  of  a  deceased 
child,  the  residue  to  be  distributed  equally  to  every  of  the  next 
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of  kin  of  the  intestate  who  are  in  equal  degree  and  to  those  who 
legally  represent  them. 

Section  5.  If  neither  widow  nor  child  nor  any  legal  represent- 
ative of  the  child,  the  estate  shall  be  distributed  equally  to  every 
of  the  next  of  kin  of  the  intestate  who  are  in  equal  degree  and 
to  ♦hose  who  legally  represent  them. 

Brothers  and  Sisters  of  the  Intestate, 

Section  6.  After  the  death  of  the  father  and  in  the  lifetime 
of  the  mother,  if  any  of  his  children  shall  die  intestate  without 
wife  or  child,  every  brother  and  sister  and  the  representative  of 
them  shall  have  an  equal  share  with  the  mother  of  the  deceased 
child. 

The  English  statutes  of  distribution  are  to  be  found  in  8  Pick- 
ering's Statutes  at  Large,  348,  and  are  somewhat  confused  and 
contradictory.  So  much  so  that  Lord  Hardwich  in  Stanley  r. 
Stanley,  1  Atkyn,  455,  said  that  the  statutes  were  "utterly  im- 
in^elligible  and  have  no  meaning,"  and  the  Court  was  therefore 
"compelled  to  search  out  the  meaning  and  intent  of  the  Legis- 
lature." The  English  decisions,  therefore,  can  have  no  bearing 
in  construing  our  statute,  which  is  clear  and  unambiguous. 

Petition  dismissed. 


MERCHANTS  NATIONAL  BANK  v.  S.  T.  FLIPPEN  and 

O.  E.  SNOW. 

(Filed  20  March,  1912.) 

Debtor  and  Creditor  —  Insolvent  Corporations  —  Receivers — Collat- 
erals— Application  of  Dividends — Credits — Bills  and  Notes. 

A  creditor  of  an  insolvent  corporation  holding  its  notes  witli 
collaterals  Is  entitled  to  a  dividend,  which  the  court  has  ordered 
the  receivers  to  pay  to  its  creditors,  on  the  amount  the  debtor 
is  due  on  the  note,  without  deduction  for  credits  received  from 
the  collaterals ;  and  should  there  he  any  collaterals  or  proceeds 
thereof  after  the  note  has  been  paid  in  full,  they  should  be 
turned  over  to  the  receivers. 

Appeal  from  Wehh,  /.,  at  February  Term,  1912,  of  Wake. 
Motion  in  the  above  cause.     His  Honor  rendered  judgment 
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as  set  out  in  the  record,  and  the  defendant  Snow,  receiver,  ap- 
pealed.   The  facts  are  stated  in  the  opinion  of  the  Court. 

Aycock  &  Winsion  for  plaintiff. 

T,  W.  Folger  and  Walter  Clark,  Jr.,  for  defendant  Flippen, 

Watson,  Buxton  &  Watson  for  defendant  Snow, 

Brown,  J.  The  Pilot  Bank  and  Trust  Company  failed  in 
business,  and  defendant  Snow  was  appointed  receiver  to  settle 
up  its  affairs.  At  date  of  receivership  the  insolvent  corporation 
owed  the  Merchants  National  Bank  of  Raleigh,  N.  C,  $4,227.51. 
That  bank  held  certain  notes  as  collateral,  among  others,  that 
of  the  defendant  Flippen.  From  this  collateral  the  said  bank 
had  received  certain  sums  since  the  date  of  the  receivership. 

The  sole  question  presented  is:  Whether  in  cases  of  this 
nature  distribution  by  the  receiver  should  be  on  the  basis  of 
the  entire  indebtedness  originally,  i,  e,,  $4,227.51,  or  on  the  basis 
of  the  amount  remaining  unpaid  at  the  time  distribution  is 
ordered.  In  other  words,  whether  the  receiver,  being  ordered 
to  pay  50  per  cent  of  the  indebtedness,  should  pay  on  the  basis 
of  the  entire  amount  which  originally  was  due,  or  only  50  per 
cent  of  the  amount  still  remaining  due. 

It  is  useless  to  discuss  the  many  cases  in  which  this  matter 
has  been  passed  on  by  the  courts  of  this  country.  Suffice  it  to 
say  that  the  overwhelming  weight  of  authority  favors  the  posi- 
tion that  dividends  are  declared  upon  the  basis  of  the  original 
indebtedness  existing  at  the  time  of  the  receivership. 

When  such  dividends,  added  to  any  sums  collected  by  the 
creditor  from  collateral,  shall  have  paid  the  debt  in  full,  then 
dividends  of  course  must  cease,  and  the  uncollected  collateral 
delivered  to  the  receiver. 

By  following  this  rule  no  injustice  is  done  to  the  other  cred- 
itors of  the  insolvent,  and  a  certain  and  unchanging  sum  is 
given  upon  which  dividends  are  to  be  declared. 

This  is  the  view  taken  bv  this  Court  heretofore,  and  directlv 
dended  in  the  cases  of  Winston  v.  Biggs,  117  X.  C,  206;  Brown 
t'-  Bank,  79  X.  C,  244. 

In  Merrill  v.  Bank:,  173  U.  S.,  131,  the  Supreme  Court  of  the 
Wted  States  holds  that  "A  secured  creditor  of  an  insolvent 
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bank  may  prove  and  receive  dividends  upon  the  face  of  his 
claim  as  it  stood  at  the  time  of  the  declaration  of  insolvency, 
without  crediting  either  his  collaterals  or  collections  made  there- 
from, after  such  declaration,  subject  always  to  the  proviso  that 
dividends  must  cease  when,  from  them  and  from  collaterals 
realized,  the  claim  has  been  paid  in  full." 

The  above,  we  think,  is  a  succinct  and  correct  synopsis  of  the 
great  weight  of  authority. 

The  following  courts  hold  similar  views : 

England:  Palmer  v.  Cidverwell,  85  L.  T.,  X.  S.,  758. 

Colorado :  Hendrie  v,  Graham,  14  Col.  App.,  13. 

Illinois:  In  re  Bates,  118  111.,  524;  Fumess  v.  Bank,  147  III, 
570. 

Kentucky :  Hibler  v.  Davis,  76  Ky.,  20. 

Massachusetts:  Cobat  v.  Bodman,  77  Mass.,  134. 

Michigan :  Bank  v.  Byles,  67  Mich.,  296 ;  Baiik  v.  Haug,  82 
Mich.,  607. 

Minnesota :  Mead  i\  Randall,  68  Minn.,  233. 

New  Hampshire :  Bank  v.  Trust  Co,,  70  N".  H.,  542. 

Xew  York :  In  re  Bicknell,  3 J  Misc.,  302 ;  People  v.  Reming- 
ton, 121  X.  Y.,  328. 

Pennsylvania:  Morris  v.  Olwine,  22  Pa.  St.,  441;  MiUers 
Appeal,  35  Pa.  St.,  481. 

Rhode  Island:  Greene  v.  Bank,  18  R.  I.,  779. 

South  Carolina:  Atlantic!  Phos.  Co,  v.  Law,  45  S.  C,  606. 

Texas:  Kawffman  v,  Hudson,  65  Tex.,  716. 

West  Virginia :  WilKams  v.  Overholt,  46  W.  Va.,  339. 

Vermont :  West  v.  Bank,  19  Vt.,  403. 

We  find  nothing  in  the  case  of  Chemical  Co,  v,  Edwards,  136 
X.  C,  74,  which  contravenes  our  decision. 

The  judgment  is 

Affirmed. 
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GEORGE  ACKER  ai^d  Wife  et  al.  v.  ELIZABETH  L.  PRIDGEN. 

(Filed  20  March,  1912.) 

1.  Deeds  and  Conveyances — Interpretation — Intent. 

A  deed  will  be  construed  so  as  to  effectuate  the  intent  as  gath- 
ered from  the  entire  instrument  when  it  can  be  done  by  any 
reasonable  interpretation. 

2.  Same — Habendum — Remainders. 

A  conveyance  of  land,  in  the  premises,  being  **unto  the  party 
of  the  second  part  and  to  his  heirs  and  assigns,"  and  in  the 
hal)endum,  unto  the  second  party  *'dur!ng  the  term  of  his  natural 
life,  and  after  his  death"  to  certain  named  children  of  his :  Held, 
the  failure  to  mention  the  children  as  formal  parties  does  not 
avoid  the  limitation  to  them  by  way  of  remainder. 

3.  Same— Rule  in  Shelley's  Case — Heirs  of  the  Body. 

The  premises  of  a  deed  to  lands  being  to  the  *'party  of  the 
second  part  and  to  his  bodily  heirs  and  assigns,"  and  in  the 
habendum  "during  the  term  of  his  natural  life,  and  after  his 
death"  to  certain  named  children :  Held,  the  words  bodiiy  heirs 
construed  with  the  words  of  the  habendum  to  mean  children. 

4.  Deeds  and    Conveyances — Interpretation — Habendum — Strangers 

—Limitations. 

While  a  stranger  to  a  deed  cannot  be  introduced  in  the  haben- 
dum clause  to  take  in  fee,  he  can  take  in  remainder,  when  by 
construction  of  the  entire  instrument  it  appears  that  the  inten- 
tion of  the  parties  is  thus  given  effect. 

5.  Deeds  and   Conveyances — Interpretation — Stare   Decisis — Limita- 

tion— Rule  in  Shelley's  Case. 

The  doctrine  of  stare  decisis  invoked  by  the  defendant  cannot 
he  given  effect  in  this  case,  as  she  acquired  the  property  by  deed 
from  her  husband  for  a  nominal  consideration,  and  not  being  a 
purchaser  for  ^alue,  could  stand  in  no  better  attitude  than  her 
grantor. 

Appeal  from  0.  H.  Allen,  /.,  at  January  Term,  1912,  of  Xew 
Hanover,  on  ease  agreed. 

Civil  action  to  recover  possession  of  a  certain  lot  of  land  de- 
soribed  in  the  pleadings. 

From  a  judgment  for  plaintiffs  the  defendant  appeals. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
by  Mr,  Jxidice  Brown. 

158—22 


338  IN  THE  SUTKEME  COUKT.  [158 

ACKE»  V.  Pbidgen. 

E.  K,  Brycm,  Bellamy  &  Bellamy  for  plainttffs, 
H,  McClammy,  S.  M,  Empie,  for  defendant. 

Brown,  J.  On  12  August,  1882,  Moses  Moore  conveyed  the 
land  in  controversy  to  John  Pridgen  and  wife,  Peggie,  the  prem- 
ises being,  "unto  the  parties  of  the  second  part  and  to  their  heirs 
and  assigns  forever";  the  habendum  being:  "To  have  and  to 
hold  the  said  property  unto  John  Pridgen  and  wife,  Peggie, 
during  the  term  of  their  natural  lives^  and  after  their  death  to 
Marion  Pridgen,  Ellen  Beatty,  and  any  other  child  or  children 
that  may  be  begotten  by  him  at  any  time  during  his  marriage 
with  Peggie  Pridgen,  his  wife,  to  them  and  their  assigns  for- 
ever." 

Peggie  Pridgen  died  and  John  Pridgen  married  the  defend- 
ant in  1889  and  on  13  October,  1904,  for  the  nominal  consider- 
ation of  $5  executed  a  deed  in  fee  to  the  defendant  for  the  land 
in  controversy. 

John  Pridgen  died  10  August,  1905. 

The  judge  below  held  that  John  Pridgen  took  only  a  hfe 
estate  imder  the  Moore  deed,  and  that  the  remainder  over  to 
Marion  Pridgen  and  others  was  good,  and  that  the  plaintiffs, 
the  remaindermen,  were  entitled  to  recover. 

In  their  brief  the  learned  counsel  for  defendant  state  "that 
under  the  decisions  as  lately  (enunciated  by  our  Supreme  Court, 
the  Court  has  correctly  decided  this  case,  following  the  authoritv 
in  the  cases  of  Triplett  v.  Williams,  149  N.  C,  394,  and  sup- 
ported in  principle  in  the  cases  of  Coiidor  v.  Secrest,  id,,  201; 
Sprinkle  v.  Spainhour,  id,,  223." 

They  argue  at  length  and  with  much  earnestness  that  those 
decisions  should  not  be  followed,  but  overruled. 

In  the  Triplett  case,  which  has  been  repeatedly  cited  and 
approved  in  subsequent  opinions  of  this  Court,  we  admitted  the 
technical  effect  of  the  ancient  rule  of  the  common  law  as  applied 
to  the  construction  of  deeds,  but  we  also  recognized  the  more 
enlightened  rules  of  construing  deeds  which  have  obtained  in 
all  the  courts  of  the  country,  and  as  well  in  the  English  courts, 
in  a  more  enlightened  age. 
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It  is  said  in  that  case:  "But  this  doctrine,  which  regarded 
the  granting  clause  and  the  habendum  and  tenendum  as  separate 
and  independent  portions  of  the  same  instrument,  each  with  its 
especial  fimction,  is  becoming  obsolete  in  this  country,  and  a 
more  Uberal  and  enlightened  rule  of  construction  obtains,  which 
looks  at  the  whole  instrimient  without  reference  to  formal  divi- 
sions, in  order  to  ascertain  the  intention  of  the  parties,  and  does 
not  permit  antiquated  technicalities  to  override  the  plainly  ex- 
pressed intention  of  the  grantor." 

In  that  opinion  there  are  cited  an  array  of  cases  and  text- 
writers  in  suppprt  of  the  views  there  expressed. 

This  more  enlightened  rule  of  construction  has  been  pre- 
viously recognized  and  stated  by  Mr.  Justice  Walker  in  Gudger 
r.  White,  141  N.  C,  513,  in  these  words :  "It  is  not  difficult 
by  reading  the  deed  to  reach  a  satisfactory  conclusion  as  to 
what  the  parties  meant,  and  we  are  required  by  the  settled 
canon  of  construction  so  to  interpret  it  as  to  ascertain  and 
effectuate  the  intention  of  the  parties.  Their  meaning,  it  is 
inie,  must  be  expressed  in  the  instniment ;  but  it  is  proper  to 
seek  for  a  rational  purpose  in  the  language  and  provisions  of 
the  deed,  and  to  construe  it  consistently  with  reason  and  com- 
mon sense.  If  there  is  any  doubt  entertained  as  to  the  real  in- 
tention, we  should  reject  that  interpretation  which  plainly  leads 
to  injustice,  and  adopt  that  one  which  conforms  more  to  the  pre- 
sumed meaning,  because  it  does  not  produce  unusual  and  unjust 
results." 

Those  writers  and  courts  who  recognize  the  generally  prepon- 
derating influence  of  the  premises  of  a  deed  in  determining  the 
estate  conveyed  admit  that  there  are  instruments  in  which  the 
intention  of  the  grantor  is  so  plainly  manifested  in  the  haben- 
dum that  it  will  control  the  premises. 

Mr.  Devlin  in  his  work  on  deeds  says :  "It  may  be  formu- 
lated as  a  rule,  that  where  it  is  impossible  to  determine  from 
the  deed  and  surrounding  circumstances  that  the  grantor  in- 
tended the  habendum  to  control,  the  granting  words  will  govern, 
hw  if  it  clearly  appears  that  it  was  the  intention  of  the  grantor 
to  enlarge  or  restrict  the  granting  clause  by  the  habendum,  the 
latter  must  control.''     1  Devlin  on  Deeds,  sec.  215;  Dodin-e  v. 
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Arthur,  91  Ky.,  53;  Fogarty  v.  Stark,  8  S.  W.  Rep.,  846;  Bar- 
nett  V.  Bamett,  104  Cal.,  298;  Moore  v.  Waco,  85  Tex.,  206; 
Dorem  t\  OUlum,  136  Ind.,  134. 

Even  the  common-law  judges  did  not  always  confine  them- 
selves to  the  strict  letter  of  the  law  in  construing  deeds,  and 
applying  the  rule  in  Shelley's  case,  we  find  it  not  imcommon 
to  construe  "bodily  heirs"  or  even  the  word  "heirs"  itseK  to 
mean  children,  or  issue,  when  the  context  of  the  instrument 
plainly  indicated  the  manifest  intention.  Pttckett  t\  Morgan, 
post,  344. 

That  the  grantor,  Moore,  used  the  word  "heirs"  in  the  prem- 
ises in  the  sense  of  children  is  plainly  manifest  from  the  con- 
text of  the  entire  deed.  The  words  of  the  habendum  qualify 
and  explain  what  is  stated  in  the  premises,  and  in  the  habendum 
the  children  are  specified  who  are  to  take  in  remainder,  viz., 
the  two  plaintiffs,  Marion  Pridgen,  Ellen  Beatty,  children  by 
former  marriages,  and  any  other  child  of  John  Pridgen  and  his 
wife,  Peggie. 

The  fact  that  their  names  are  not  mentioned  as  among  the 
formal  parties  to  the  deed  does  not  avoid  the  limitation  by  way 
of  remainder. 

While  a  stranger  to  a  deed  cannot  be  introduced  in  the  haben- 
dum clause  to  take  as  grantee,  he  can  take  in  remainder  by  way 
of  limitation,  when  by  construction  of  the  entire  instrument  it 
appears  that  the  intention  of  the  parties  is  given  effect.  Condor 
V,  Secrest,  149  N".  C,  201. 

The  defendant  invokes  the  doctrine  of  stare  decisis,  and  claims 
that  a  rule  of  property  had  been  established  by  the  older  de- 
cisions which  should  protect  her  title. 

We  do  not  think  the  principle  laid  down  in  Hill  v.  Brown, 
144  X.  C,  117;  Hill  v.  R.  E.,  143  X.  C,  539,  can  be  properly 
applied  here. 

In  the  first  place,  the  defendant  acquired  the  property  by 
deed  from  her  husband,  John  Pridgen,  the  life  tenant,  in  1904, 
for  a  nominal  consideration  only.  She  is  not  a  purchaser  for 
value,  and  stands  in  no  better  attitude  than  her  grantor. 

In  the  second  place,  such  a  remainder  as  is  created  in  favor 
of  these  plaintiffs  in  the  Moore  deed  could  have  been  created  in 
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the  earliest  stages  of  the  common  law.     Blair  v,  Osborne,  84 
X.C,  420;  Shepherd's  Touchstone,  151;  2  Roll.  Ab.,  68. 

The  judgment  of  the  Superior  Court  is 

Affirmed. 


ALBERT  DIXON  v.  JOHN  HAAR. 
(Filed  13  March,  1912.) 

1.  Register  of  Deeds — Marriage  License — Venue. 

An  action  for  the  penalty  against  a  register  of  deeds  for  un- 
lawfully Issuing  a  marriage  license  under  Revisal,  2090,  should 
be  tried  in  the  county  wherein  the  cause  of  action  arises.  Re- 
Tisal,  420  (2). 

2.  Same — Removal  of  Cause — Practice — Jurisdiction. 

When  an  action  for  the  penalty  sought  against  a  register  of 
deeds  for  unlawfully  issuing  a  marriage  license  is  brought  in 
the  wrong  county,  Revisal,  420  (2),  it  should  l)e  removed  and  not 
dismissed;  and  when  after  the  refusal  of  a  justice  of  the  peace 
to  remove  the  cause  to  the  proper  county  and  on  appeal  the 
motion  is  renewed  In  the  Superior  Court,  the  judge  should  order 
the  cause  removed  to  the  proper  county,  and  not  remand  it  to 
the  justice  who  had  wrongfully  assumed  jurisdiction. 

3.  Register  of  Deeds — Marriage  License — Defect  of  Venue — Jurisdic- 

tion. 

A  justice  of  the  peace  has  jurisdiction  of  an  action  against  a 
register  of  deeds  for  unlawfully  issuing  a  marriage  license,  and 
when  service  is  made  in  the  wrong  county,  the  defect  is  one  of 
venue,  and  not  of  jurisdiction. 

4.  Same — Appeal  and  Error — Premature  Appeal. 

An  appeal  from  the  refusal  of  the  Superior  Court  judge  to  re- 
move a  case  to  the  proper  county  (Revisal,  sec.  420,  2),  wherein 
a  penalty  is  sought  against  a  register  of  deeds  for  unlawfully 
issuing  a  marriage  license  (Revisal,  sec.  2090),  is  not  premature. 

Appeal  from  G.  W.  Ward,  J.,  at  [N'ovember  Term,  1911,  of 

BCPLIN. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
V  Mr,  Chief  Justice  Clark. 

Kerr  &  Ga/vin  for  plaintijf. 

Stevens,  Beasley  &  Weeks  for  defendant. 
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Clark,  C.  J.  This  action  was  begun  before  a  justice  of  the 
peace  in  Duplin  County  by  the  plaintiff,  who  lived  in  that 
county,  against  the  defendant,  Register  of  Deeds  of  New  Han- 
over, to  recover  the  penalty  of  $200,  under  Revisal,  2090,  for 
unlawfully  issuing  a  marriage  license.  The  summons  was  served 
upon  the  defendant,  who  happened  to  be  in  Duplin  County. 

The  justice  refused  the  motion  to  remove  the  action  for  trial 
from  Duplin  to  New  Hanover,  and  rendered  judgment  against 
defendant,  from  which  he  appealed  to  the  Superior  Court.  On 
appeal,  the  defendant  moved  in  the  Superior  Court  to  dismiss 
the  action,  and  also  to  remove  it  to  New  Hanover.  Both 
motions  being  refused,  the  defendant  appealed.  Revisal,  420 
(2),  provides  that  an  action  against  a  public  officer  "for  an  act 
done  by  him  by  virtue  of  his  office  must  be  tried  in  the  county 
in  which  the  cause  of  action  arose."  Re'^sal,  425  (1),  provides: 
"When  the  county  designated  for  that  purpose  is  not  the  proper 
county,"  the  action  should  be  removed,  not  dismissed. 

The  statute  is  explicit  that  such  action  should  be  "tried"  in 
New  Hanover,  and  having  been  wrongly  brought  in  Duplin,  it 
should  have  been  removed  to  New  Hanover.  It  is  true  that, 
as  held  in  Fisher  v.  BvMard,  109  N.  C,  574,  there  is  no  defect 
of  jurisdiction,  since  the  magistrate  had  jurisdiction  of  the 
subject-matter  (being  a  penalty  for  not  more  than  $200),  and 
service  had  been  made  upon  the  defendant.  The  defect  was  one 
of  verme.  The  justice  of  the  peace  having  declined  to  remove 
it,  when  the  action  got  into  the  Superior  Court,  that  court  hav- 
ing full  jurisdiction  to  try  it,  the  cause  should  not  have  been 
dismissed,  nor  remanded  to  the  justice  of  the  peace,  but  it 
should  have  been  removed  to  the  county  of  New  Hanover,  that 
being  the  proper  order  under  Revisal,  425  (1). 

In  Fisher  v.  Bullard,  supra,  the  action  was  brought  in  the 
county  where  the  defendant  resided,  and  while  the  act  for 
which  the  penalty  in  suit  was  incurred  was  the  burning  of  the 
woods  in  another  county,  it  would  have  been  difficult  to  have 
enforced  the  penalty,  since  the  act  authorizing  the  indorsement 
of  the  warrant  of  a  justice  of  the  peace  by  a  justice  of  another 
county,  except  under  Revisal,  1449,  1450,  applies  only  in  crimi- 
nal cases.     The  motion  in  that  case  that  was  presented  before 
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the  justice  knd  on  appeal  was  not  a  motion  to  remove,  but  a 
motion  to  dismiss,  and  the  Court  held  merely  that  the  latter 
motion  was  properly  refused.  If  the  motion  had  been  to  remove, 
our  conclusion  should  and,  doubtless,  would  have  been  different. 

In  Austin  v.  Lewis,  156  iN".  C,  461,  the  action  was  begun  in 
Union  County,  before  a  justice  of  the  peace  against  a  nonresi- 
dent of  that  county  by  warrant  issued  to  another  county,  when 
there  was  no  honn  -fide  defendant  living  in  the  county  of  the 
justice.  This  was  in  violation  of  the  act  of  1876  and  1877,  now 
Revisal,  1447,  which  was  enacted  to  forbid  such  practice  which 
had  led  to  serious  abuses,  and  the  Court  held  that  in  such  case 
there  was  a  defect  of  jurisdiction  and  hence  dismissed  the  action. 
There  was  no  valid  warrant  or  service  in  that  case.  Here  both 
were  valid,  but  the  action  was  triable,  i.  e.,  the  venue,  was  in 
Xew  Hanover. 

The  present  case,  therefore,  differs  from  both  the  above. 
V^ooien  v,  Maultsby,  69  N".  C,  462,  was  a  case  similar  to  Avstin 
r.  Lcivis,  supra,  and  it  was  held  that  the  justice  of  the  peace 
acquired  no  jurisdiction,  the  warrant  having  been  served  in 
another  county  without  any  law  which  authorized  such  service. 
In  Lilly  V.  Purcell,  78  N.  C,  82,  the  Court  held  differently 
under  the  act  of  1870,  but  pointed  out  that  under  the  act  of 
1876-7,  now  Revisal,  1447,  which  restored  the  law  as  it  was 
prior  to  1870,  the  Court  would  have  no  jurisdiction.  This 
ruling  was  followed  by  us  in  Axistin  v.  Lewis,  supra.  In  this 
latter  class  of  cases,  in  which  the  warrant  is  attempted  to  be 
served  by  issuing  it  to  another  county,  the  action  is  forbidden 
when  there  is  no  bona  fide  defendant  in  the  county  where  the 
justice  resides  and  a  removal  would  not  give  the  relief  against 
abuse  which  was  sought  by  the  statute.  In  such  cases  there  is 
a  defect  of  jurisdiction,  and  not  merely  of  venue. 

The  appeal  from  the  refusal  of  the  motion  to  remove  the 
cause  to  the  proper  county  was  not  premature.  Brown  v.  Cog- 
dell,  136  X.  C,  32,  and  cases  there  cited. 

Reversed. 
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F.  A.  PUCKETT  v.  JAMES  MORGAN. 
(Filed  13  March,  1912.) 

1.  Wills — Devise^Estates  In  Remainder — Rule  in  Shelley's  Case — 

Heirs  of  the  Body — Interpretation. 

For  a  devise  of  lands  to  come  within  the  meaning  of  the  rule 
in  Shelley's  case,  the  subsequent  estate  must  be  limited  to  the 
heirs  qua  heirs  of  the  first  taker,  or  to  the  lieirs  or  heirs  of  the 
body  as  an  entire  class  or  denomination  of  persons,  and  not 
merely  to  individuals  embraced  within  that  class. 

2.  Estates  in  Remainder — Heirs  of  the  Body — Descriptio  Personarum 

— Interpretation.  \ 

The  rule  in  Shelley's  case  applies  only  when  the  word  **he!rs" 
or  "heirs  of  the  body"  iire  used  In  their  technical  sense,  and  not 
when  such  terms  are  psed  as  descriptio  personarum. 

3.  Same. 

The  rule  in  Shelley's  case  will  not  apply  to  a  devise  of  lands 
when,  from  the  instrument,  the  intention  of  the  devisor  can  rea- 
sonably and  legitimately  be  construed  as  giving  a  life  estate  to 
the  first  taker  with  remainder  over  to  designated  persons  of  a  cer- 
tain class  of  heirs,  as  In  this  case  to  the  "bodily  heirs  of*  M. 

4.  Same^Contingent  Remainders. 

A  devise  to  M.,  of  certain  described  lands,  "during  her  life, 
then  to  her  bodily  heirs,  if  any;  but  if  she  have  none,  back  to 
her  brothers  and  sisters'*:  Heldj  M.  took  only  a  life  estate  in 
the  lands,  with  remainder  to  her  children  living  at  the  time  of 
her  death,  the  intention  of  the  testator  in  the  use  of  the  term 
*'bodily  heirs,**  in  connection  with  the  other  words  employed  in 
the  devise,  being  descriptive  of  a  certain  class  of  heirs,  upon 
failure  of  whom  the  remainder  would  go  to  the  brothers  and 
sisters  of  M. 

Appeal  from  Ferguson,  J,,  at  October  Term,  1911,  of  Frank- 
lin. 

This  was  a  civil  action  to  recover  possession  of  certain  land 
described  in  the  complaint.  The  defendant  demurred  to  the 
complaint.  The  court  sustained  the  demurrer,  and  the  plaintiff 
appealed. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
by  Mr.  Justice  Broum. 

W.  H.  Yarhorovgh,  Jr.,  for  plaintiff. 
W.  M.  Person  for  defendant. 
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Bbown,  J.  In  1890,  William  Pace,  the  maternal  grand- 
father of  the  plaintiff,  died,  leaving  a  will  containing  the  fol- 
lowing clause :  "Item :  I  leave  Martha  Morgan,  the  wife  of 
James  Morgan,  48^^  acres  of  land,  known  as  the  Eachael  tract, 
on  the  east  side,  during  her  life,  then  to  her  bodily  heirs,  if 
any;  but  if  she  have  none,  back  to  her  brothers  and  sisters." 

Martha  Morgan  died  in  1894,  leaving  two  daughters,  of  whom 
the  plaintiff  is  one,  she  having  since  intermarried  with  P.  H. 
Puekett.  James  Morgan,  the  husband  of  Martha  Morgan,  is 
still  living  and  in  possession  of  the  land  aforesaid,  to  recover 
which  this  suit  is  brought,  claiming  that  he  is  entitled  to  a  life 
estate  in  it  as  tenant  by  the  curtesy. 

The  judge  below  was  of  opinion  that  under  the  rule  in  Shel- 
kys  case  Mrs.  Morgan  took  an  estate  in  fee,  and  consequently 
her  husband,  the  defendant,  would  be  entitled  as  tenant  by  the 
curtesy  to  the  possession  of  the  land  during  his  life. 

It  is  needless  to  quote  this  ancient  rule  of  law,  so  familiar 
to  every  student.  The  original  case  was  tried  in  the  reign  of 
Queen  Elizabeth,  and  is  reported  in  1  Coke  Eep.,  104  A,  and 
the  statement  of  the  rule  there  given  is  the  one  most  generally 
adopted  by  text-writers. 

While  this  dogma  of  the  common  law  has  been  expounded  and 
appHed  in  hundreds  of  cases  and  by  as  many  judges  and  text- 
writers,  it  seems  to  be  generally  agreed  that  in  order  to  bring 
the  rule  into  operation  the  subsequent  estate  must  be  limited 
to  the  heirs  qua  heirs  of  the  first  taker.  It  must  be  given  to 
the  heirs  or  heirs  of  the  body  as  an  entire  class  or  denomination 
of  persons,  and  not  merely  to  individuals  embraced  within  such 
class. 

The  rule  applies  only  when  the  word  "heirs"  or  "heirs  of  the 
Wj"  are  used  in  their  technical  sense.  Where  such  terms  are 
used  as  mere  descriptio  personarum,  the  rule  has  no  application. 

It  is  conceded  that  the  rule  in  Shelley's  case  is  a  rule  of  law, 
and  not  of  construction ;  yet  whether  the  subsequent  limitation 
is  to  the  "technical  heirs"  of  the  person  taking  the  prior  free- 
told,  or  to  a  particular  class  of  heirs,  is  necessarily  a  prelimi- 
^Tj  question  of  construction  of  the  particular  instrument  under 
consideration.    Parkhurst  v,  Harromer,  142  Pa.  St.,  432. 


346  IN  THE  SUPEEME  COURT.  [15S 

PucKETT  V.  Morgan. 

As  said  by  the  Supreme  Court  of  Pennsylvania,  "To  bring  a 
devise  within  the  rule  in  Shelley*$  case,  the  limitation  must  be 
to  the  heirs  in  fee  or  tail  as  nomen  collecthmm  for  the  whole 
line  of  inheritable  blood."  McCann  t\  McCann,  197  Pa.  St, 
452. 

While  this  rule  seems  to  be  applied  with  greater  strictness  in 
England  than  in  this  country,  even  there,  when  it  appears  from 
the  context  of  the  instrument  that  the  words  are  used  not  in 
the  technical  sense,  but  as  mere  descriptio  personce,  they  are 
taken  as  words  of  purchase,  and  not  of  inheritance,  and  the 
rule  does  not  apply.  Theobald  on  Wills,  340-342,  and  cases 
there  cited. 

This  principle  is  commented  upon  by  Judge  Gaston  in  these 
expressive  words:  "On  the  other  hand,  as  the  law  will  not 
entrap  men  by  words  incautiously  used,  if  in  the  limitation  of 
a  remainder  by  any  instrument  or  conveyance  the  phrase  heirs' 
or  'heirs  of  the  body'  be  expressed,  but  it  is  unequivocally  seen 
that  the  limitation  is  not  made  to  them  in  that  character,  but 
simply  as  a  number  or  class  of  individuals  thus  attempted  to 
be  described,  then  the  whole  force  of  the  phrase  is  restricted  to 
this  designation  or  description — it  shall  have  the  same  operation 
as  the  words  would  have  of  which  it  is  the  representative ;  there 
is  not  in  fact  a  limitation  to  *heirs,'  and  of  course  there  is  no 
room  for  the  application  of  the  rule."  Allen  v.  Pass,  20  N.  C, 
212. 

This  principle  is  recognized  by  Chief  Justice  Shepherd,  in 
his  often  cited  and  learned  opinion  in  Starnes  v.  Hill,  112  X.  C, 
18,  when  he  says :  "As  the  courts  are  astute  in  discovering  the 
intention  from  the  context  of  the  conveyance,  and  readily  give 
effect  to  every  word  from  which  such  intention  can  reasonably 
and  legitimately  be  inferred,  it  does  not  often  occur  that  the 
application  of  the  rule  has  the  effect  of  subverting  the  real  in- 
tention of  the  grantor  or  testator." 

This  exception  to  the  application  of  the  rule  is  also  clearly 
stated  by  Mr,  Justice  Hoke  in  Smith  i\  Procter,  139  N".  C,  322, 
and  it  has  been  recognized  and  given  effect  to  in  a  number  of 
cases  in  this  Court  in  which  it  was  held  the  rule  in  Shelley  s 
case  did  not  apply. 


X.C]  SPRIJfG  TERM,  1912.  347 

PCCKETT  V.   MOROAIT. 

* 

The  citation  of  a  few  will  suffice.  In  Rollins  v.  Keel,  115 
X.  C,  68,  the  language  was:  "I  give  said  lands  to  him,  the 
said  Joseph  E.  Rollins,  him,  his  heirs  and  assigns,  forever: 
Provided,  however,  that  if  the  said  Joseph  E.  Rollins  shall  die 
without  leaving  any  lawful  heir,  then  the  same,  after  the  expira- 
tion of  the  widowhood  of  my  wife,  shall  enure  to  my  brother, 
Reuben  A.  Rollins,  his  heirs  and  assigns,  forever/' 

In  FrancJcs  v.  Whitaher,  116  K  C,  518,  the  language  is:  "I 
give  and  devise  (real  estate)  to  my  beloved  son,  E.  S.  Franeks, 
during  his  natural  life,  and  after  his  death  to  his  lawful  heir 
or  heirs,  should  he  have  any  surviving  him ;  but  should  he  not 
have  any  lawful  heir  or  heirs  surviving  him,  then  I  give  and 
devise  the  same  to  the  children  of  my  beloved  son,  W.  W. 
Franeks."  In  the  last  case  the  Court-  says  that  the  words  "law-  . 
ful  heir  or  heirs,  should  he  have  any  surviving  him,"  should  be 
eonstnied  to  mean  "issue,"  and  in  all  cases  where  the  word 
"issue"  is  used,  or  it  is  clear  that  the  words  "heir  or  heirs  of 
the  body"  were  used  in  the  sense  of  "issue,"  it  has  been  held 
that  the  rule  did  not  apply. 

In  Bird  v.  Gilliam,  121  N.  C,  326,  the  language  is :  "I  loan 
the  land  whereon  I  now  live  to  my  daughter,  Mary,  during  her 
natural  Ufe,  and  give  the  same  to  the  heirs  of  her  body;  but  if 
she  should  have  no  lawful  heirs  of  her  body,  the  said  land  at 
her  death  shall  go  back  to  my  son,  William."  This  is  another 
case  in  which  "lawful  heirs  of  the  body"  were  construed  to 
mean  "issue." 

In  May  v.  Lewis,  132  T^.  C,  115,  the  language  is:  "I  loan 
unto  my  son  my  entire  interest  in  the  tract  of  land,  .  .  . 
to  be  his  during  his  natural  life,  and  at  his  death  I  give  said 
land  to  his  heirs,  if  any,  to  be  theirs  in  fee  simple  forever ;  and 
if  he  should  die  without  heirs,  said  land  to  revert  back  to  his 
next  of  kin."     (Almost  identical  with  the  language  in  this  case.) 

In  Howell  v.  Knight,  100  IN".  C,  254,  the  language  is:  "I 
lend  to  A,  and  if  he  hath  a  lawful  heir  begotten  of  his  body,  at 
his  death,  I  give  it  to  said  heir  or  heirs ;  and  if  he  dies  without 
an  heir,  as  aforesaid,  I  lend  it  to  B." 

The  case  of  Walker  v.  Taylor,  144  T^.  C,  176,  is  not  in  con- 
flict with  these  views,  for  in  that  case  the  remainder  over  was 
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to  "the  heirs  at  law  of  the  testator's  three  daughters/'  and  the 
context  shows  that  the  words  were  used  in  their  technical  sense, 
and  not  as  descriptio  persorue. 

In  the  will  now  under  consideration,  we  think  the  testator 
Pace  has  so  explained  and  qualified  the  use  of  the  words  "her 
hodily  heirs"  as  to  plainly  indicate  that  he  meant  the  children 
or  issue  of  his  daughter  Martha,  and  that  the  words  are  not 
employed  in  their  legal  or  technical  sense  as  representing  heirs 
in  general,  but  only  as  descriptive  of  a  certain  class  of  heirs. 

The  words  "if  any"  would  be  quite  appropriate  to  indicate 
the  possibility  of  no  issue,  but  not  to  indicate  the  contingency 
of  no  lawful  heirs,  for  it  is  rarely  possible  for  one  to  die  with- 
out heirs,  and  not  uncommon  to  die  without  children.  Then 
again  the  reversion  over  is  to  a  class  of  heirs  at  law  who  would 
certainly  inherit  in  the  event  of  a  failure  of  issue. 

It  is  also  manifest  that  the  testator  did  not  intend  that  his 
daughter  should  take  an  estate  in  fee,  for  in  express  words  he 
devised  her  an  estate  for  life  only,  and  the  context  shows  that 
he  intended  that  her  children  should  take  at  her  death,  and  in 
the  event  of  her  death  without  children,  then  that  her  brothers 
and  sisters  should  receive  the  property. 

We  are  of  opinion  that  his  Honor  erred  in  sustaining  the  de- 
murrer. 

The  cause  is  remanded  with  direction  that  the  demurrer  be 
overruled  and  the  defendant  answer  over. 

Reversed. 


W.  S.  BARBER  et  al.  v.  L.  H.  GRIFFIN  et  al. 

(  Filed  13  March,  1912.) 

1.  Public   Highways  —  Cartways  —  Petition — Sufficiency — Demurrer 
Ore  Tenus — Interpretation  of  Statutes. 

A  petition  for  a  cartway  over  the  lands  of  the  respondents 
alleged  that  it  was  necessary  in  order  to  get  a  convenient  path- 
way and  outlet  to  the  public  road  to  cross  the  respondents*  laud, 
and  that  the  respondents  closed  up  an  old  pathway  which  had  run 
through  their  lands  for  over  forty  years,  greatly  to  the  detri- 
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ment  and  Inconvenience  of  the  petitioners:  Held,  the  petition 
stated  facts  sufficient  to  constitute  a  cause  of  action,  and  It  should 
not  be  dismissed  upon  a  demurrer  ore  tenus.    Revisal,  sec.  2686. 

2.  Public  Highways  —  Prescriptive  Rights — Easement — inconsistent 

Pleadings. 

A  claim  of  a  prescriptive  right  to  the  use  of  an  old  pathway 
across  the  respondents'  land,  or  of  an  easement  therein,  is  incon- 
sistent with  the  character  of  proceedings  by  petition  to  get  a  con- 
venient pathway  and  outlet  to  a  public  road  across  the  respond- 
ents' lands.     Revisal,  sec.  2686. 

3.  Highways — Cartways — Condemnation — Eminent  Domain. 

Cartways  are  quaai-puhWc  roads  in  which  the  public  have  a 
direct,  pessonal  interest,  and  condemnation  of  private  property 
for  such  a  use  is  sustained  as  a  valid  exercise  of  the  power  of 
emhient  domain. 

4.  Public  Highways — Cartways — Old  Cartways — Evidence. 

In  proceedings  under  a  petition  for  a  cartway  over  respond- 
ents' lands  there  was  evidence  tending  to  show  that  the  respond- 
ents had  closed  up  an  old  pathway  across  their  lands  to  the  peti- 
tioners' great  inconvenience,  etc. :  Heldj  evidence  as  to  the  use 
of  the  old  pathway,  its  convenience  and  directness,  was  compe- 
tent as  tending  to  prove  its  convenience  to  the  public,  permitting 
the  jurors,  should  they  see  fit,  to  lay  out  the  new  pathway  over 
the  route  of  the  old  one. 

5.  Public  Highways  —  Cartways  —  Proceedings  to   Establish  —  Evi- 

dence— Elements  for  Consideration. 
I  In  proceedings  undeV  a  petition  for  a  cartway  over  respond- 

ents' lands,  a  request  for  instructions  is  properly  refused,  that  if 
petitioners  by  acting  together  can  establish  a  cartway  over  their 
own  lands  to  the  public  road,  they  are  not  entitled  to  the  cart- 
way over  the  respondents'  lands,  for  it  Ignores  the  question  of 
distance,  convenience,  and  reasonableness. 

Appeal  from  Cooke,  J.,  at  September  Term,  1911,  of  Mar- 
tin. 

Petition  for  a  cartway,  under  Revisal,  sec.  2686. 

This  issue  was  submitted  to  the  jury :  Is  the  cartway  pro- 
posed by  the  plaintiff  necessary,  reasonable,  and  just  ?  Answer : 
Yes. 

From  the  verdict  and  judgment  establishing  the  cartway  the 
defendant  appealed. 
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The  facts  are  sufficiently  stated  in  the  opinion  of  thef  Court 
by  Mr,  Justice  Brown, 

A,  R,  Dunning  for  plaintiffs. 

Martin  &  Critcher,  S,  J,  Everett,  for  defendants. 

Brown,  J.  The  defendants  moved  to  dismiss  the  petition 
upon  the  ground  that  the  same  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  to  have  the  same  considered  as 
demurrer  ore  tenus. 

We  think  his  Honor  properly  overruled  the  motion.  The 
petition  sets  forth  the  fact  that  for  over  forty  years  there  was 
an  old  pathvjray  running  through  the  lands  of  the  petitioners, 
and  the  defendants,  L.  H.  and  Caroline  Griffin,  which  was 
closed  up  by  the  said  Griffin,  greatly  to  the  detriment  and  in- 
convenience of  the  petitioners.  The  petitioners  further  set 
forth  that  in  order  to  get  a  convenient  pathway  and  outlet  to 
the  public  road,  it  is  necessary  to  cross  the  lands  of  the  said 
L.  H.  and  Caroline  Griffin. 

The  petitioners  do  not  seem  to  rely  upon  any  prescriptive 
right  to  the  use  of  the  old  pathway,  nor  do  they  set  up  any  ease- 
ment over  the  Griffin  lands.  That  would  be  inconsistent  with 
the  character  of  this  proceeding.  It  is  patent  from  a  cursory 
reading  of  the  Revisal,  sec.  2686,  that  the  facts  set  forth  in  this 
petition  bring  this  proceeding  clearly  within  the  language  and 
spirit  of  the  statute. 

Cartways  are  regarded  as  quasi'-puhWc  roads,  and  the  condem- 
nation of  private  property  for  such  a  use  has  been  frequently 
sustained  upon  that  groimd  as  a  valid  exercise  of  the  power  of 
eminent  domain.  This  question  is  fully  considered  by  Mr,  Jus- 
tice Walker  in  the  case  of  Cook  v,  Vichers,  141  N.  C,  103. 
These  cartways  are  public  institutions  in  which  the  public  have 
a  direct,  personal  interest.     1  Lewis  Em.  Domain,  sec.  167. 

The  next  exception  is  to  the  ruling  of  the  court  admitting 
evidence  of  the  old  pathway  upon  the  ground  that  laying  out 
the  new  pathway  was  a  matter  entirely  within  the  discretion 
of  the  five  freeholders.  We  see  no  force  in  the  objection.  The 
issue  seems  to  have  been  submitted  to  the  jury  in  almost  the 
very  language  of  the  statute.    In  passing  on  the  reasonableness 
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and  the  necessity,  as  well  as  the  convenience  of  the  new  cart- 
way sought  to  be  laid  out,  evidence  as  to  the  use  of  the  old 
pathway,  its  convenience  and  directness,  was  competent  as  tend- 
ing to  prove  its  utility  to  the  public.  It  would  not  be  a  viola- 
tion of  the  statute,  if  the  jurors  saw  fit  to  do  so,  to  lay  out  the 
new  pathway  over  the  route  of  the  old. 

The  defendants  requested  his  Honor  to  instruct  the  jury  that 
if  the  petitioners  by  acting  together  can  establish  a  cartway 
over  their  own  lands  to  the  public  road,  then  they  are  not  enti- 
tled to  a  cartway  over  the  lands  of  the  defendants.  This  in- 
struction seems  to  ignore  entirely  the  question  of  distance,  con- 
venience, and  reasonableness.  In  that  particular  we  think  his 
Honor  gave  all  that  the  defendants  were  entitled  to  when  he 
instructed  the  jury  that  the  petitioners  are  not  entitled  to  have 
this  cartway  simply  as  a  convenience,  or  because  it  enables  them 
to  reach  the  public  road  from  the  lands  upon  which  they  may 
reside  by  a  shorter  or  more  convenient  route,  as  there  is  no 
public  outlet  serving  such  a  purpose.  The  case  was  put  to  the 
jury  upon  the  necessity,  reasonableness,  and  justice  to  the  peti- 
tioners in  permitting  them  to  have  the  cartway  as  laid  out. 

Upon  examination  of  all  the  evidence,  together  with  the  lucid 
charge  of  the  court,  we  think  no  error  has  been  committed  of 
which  the  defendants  can  justly  complain. 

Xo  error. 


JOSEPH  W.   LITTLE,   Administrator  of  D.   T.   McCULLOCH,   v. 

H.  W.  CALDWELL. 

(Filed  13  March,  1912.) 

1.  insurance  —  Fraternal    Order  —  ''Legal    Dependents"^! nterpreta- 
tlon. 

Brothers  and  sisters  of  the  deceased,  who  died  a  bachelor, 
without  having  children,  are  not  his  legal  "dependents,"  nothing 
else  appearing,  so  as  to  make  them  the  beneficiaries  under  his 
membership  certificate  of  a  fraternal  order,  providing  that  any 
benefits  thereunder  accrue  to  his  "legal  dependents." 
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2.  Insurance  —  Fraternal   Orders  —  "Legal   Dependents" — Executors 
and  Administrators — Creditors. 

When  there  nre  no  *iegal  dependents"  of  the  deceased,  witliiu 
the  terms  of  his  certificate  of  membership  in  a  fraternal  insur- 
ance order,  the  administrator  Is  entitled  to  the  proceeds  of  the 
l)olicy  for  distribution  among  creditors  of  the  deceased. 

Appeal  'from  CUne,  J.,  at  July  Term,  1911,  of  New  Han- 
over. 

Civil  action.  From  the  judgment  rendered  the  plaintiff  ap- 
pealed. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
by  Mr.  Justice  Brown, 

Rountree  S  Carr  for  plaintiff. 
Xo  counsel  for  defendant. 

Brown,  J.  The  only  assignment  of  error  relates  to  the  cor- 
rectness of  the  following  ruling  of  the  judge : 

"Second.  That  the  funds  received  from  the  Junior  Order 
United  American  Mechanics  are  herebv  declared  to  be  assets  in 
the  hands  of  the  administrator  for  the  payment  of  debts  of  D.  T. 
McCulloch,  and  the  court  finds  as  a  fact  on  the  admission  of 
all  parties  that  the  deceased  was  a  bachelor  and  died  without 
leaving  children,  or  any  relative  living  with  him,  but  did  have 
brothers,  sisters,  and  nephews  and  nieces,  whom  the  court  holds 
not  'legal  dependents'  under  the  terms  of  the  certificate  offered 
in  evidence." 

It  appears  that  the  membership  certificate  in  the  Junior  Order 
of  United  American  Mechanics  provides  that  any  benefit  accru- 
ing thereunder  shall  be  payable  to  the  legal  dependents  of  the 
deceased.  The  benefit  for  $500  was  paid  over  to  the  adminis- 
trator bv  the  Junior  Order  of  United  American  Mechanics, 
with  the  understanding  that  it  was  to  be  distributed  as  provided 
by  law,  and  the  administrator  desires  to  disburse  it  among  cred- 
itors, or  among  the  brothers  and  sisters  and  nephews  and  nieces 
of  the  deceased,  as  the  court  may  hold  is  proper. 

Upon  the  findings  of  fact,  we  agree  with  the  court  below  that 
the  deceased  died  leaving  no  "legal  dependents"  within  the  mean- 
ing of  the  certificate  of  membership. 
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His  brothers  and  sisters  did  not  live  with  him,  and  for  aught 
that  appears  were  in  no  legal  sense  dependent  upon  him,  any 
more  than  he  was  dependent  upon  them. 

While  the  meaning  of  the  term  "legal  dependent"  has  not 
been  defined  in  any  case  before  this  Court,  we  have  abundant 
authority  from  other  courts,  as  well  as  text-writers,  in  support 
of  our  decision. 

Webster's  Dictionary  defines  the  word  "dependent"  primarily 
to  mean  "one  who  depends ;  one  who  is  sustained  by  another,  or 
who  relies  on  another  for  support  or  favor." 

In  Keener  v.  Grand  Lodge,  36  Mo.  App.,  543,  the  "legal  de- 
pendents" of  a  person  were  restricted  to  those  whom  he  was 
legally  bound  to  support. 

Upon  this  theory  a  mistress  is  held  not  to  be  a  legal  depend- 
ent, and  the  same  as  to  servants  and  retainers.  Keener  v.  Grand 
Lodge,  supra;  West  v.  Lodge,  14  Tex.  Civ.  App.,  471. 

In  a  Wisconsin  case  the  Supreme  Court  defined  the  word 
"dependent"  as  follows:  "We  think  the  true  meaning  of  the 
word  'dependent'  in  this  connection  means  some  person,  or  per- 
sons, dependent  for  support  in  some  way  upon  the  deceased." 
BaHo\u  V.  Giles,  50  Wis.,  614. 

Mr.  Bacon,  in  his  work  on  Benefit  Societies,  after  reviewing 
the  eases,  says:  *^e  are  forced  to  the  conclusion  that  they 
limit  the  term  'dependents'  to  those  who  reasonably  rely  upon 
another  for  subsistence,  nourishment,  and  support." 

In  Massachusetts  it  is  held  a  mother  not  living  with  her  son, 
and  not  relying  on  him  for  support,  is  not  a  legal  dependent 
(McCarthy  v.  Nem  Englund  Order,  153  Mass.,  314),  and  the 
same  ruling  as  to  a  brother  is  made  in  Supreme  Council  v. 
Smith,  45  X.  J.  E.,  466. 

In  Supreme  Council  v.  Perry,  140  Mass.,  580,  it  is  held  that 
a  sister  (nothing  else  appearing)  is  not  a  legal  dependent. 

In  3  Eng.  and  Am.  Ency.,  969,  it  is  said:  "In  passing  upon 
the  designation  of  'dependents,'  the  courts  have  generally  con- 
strued it  strictly,  and  held  it  to  mean  those  relying  upon  the 
insured  for  support." 

In  2  Words  and  Phrases,  1991-1992,  many  cases  are  cited, 
^d  quoted  from  at  length,  sustaining  this  definition  of  the  term. 

158—23 
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As  there  are  no  'legal  dependents,"  it  follows  that  the  admin- 
istrator is  entitled  to  the  fund  to  be  applied  to  the  debts  of  the 
deceased,  if  any,  and  otherwise  distributed  in  due  course  of 
administration. 

Affirmed. 


THE  POCOMOKE  GUANO  COMPANY  v.  THE  CITY  OF 

NEW  BERN. 

(Filed  13  March,  1912.) 

1.  Taxation  —  Fertilizers  —  Inspection  —  Tonnage  Tax  —  Cities  and 

Towns — License  Tax — Interpretation  of  Statutes. 

The  tonnage  tax  for  purposes  of  inspection  levied  by  the  State 
under  our  statute  does  not  forbid  a  county,  city,  or  town  from 
levying  a  license  tax  upon  fertilizer  stored  therein  for  purposes 
of  distribution  by  a  manufacturer  or  dealer,  the  language  of  the 
statute  forbidding  "any  other  tax  to  be  levied,"  etc..  referring  to 
any  other  tonnage  tax. 

2.  Same — Ordinance. 

A  city  ordinance  requiring  the  payment  of  a  license  tax  from 
fertilizer  agents  or  dealers,  etc.,  carrying  on  their  business  within 
the  city.  Is  authorized  by  Revisal,  sec.  2934. 

3.  Same — Storage  for  Distribution. 

A  manufacturer  of  fertilizers  maintaining  its  sales  d^artment 
in  another  State  from  which  sales  are  exclusively  made  for  ter- 
tilizer  stored  for  distribution  only,  in  a  city  in  this  State,  is  liable 
under  an  ordinance  of  the  city  levying  a  tax  upon  callings  and 
professions,  naming  among  others  "fertilizer  manufacturers* 
agents  or  dealers,"  the  tax  being  for  the  protection  afforded  by 
the  city  in  the  exercise  of  such  occupation,  and  the  profits  de- 
rived therefrom. 

Brown,  J.,  dissenting;  Allen,  J.,  concurring  in  dissent. 

Appeal  by  plaintiff  from  Carter,  /.,  at  October  Term,  1911, 
of  Craven. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
by  Mr.  Chief  Justice  Clarh 

Moore  &  Dunn  for  plaintiff, 
R.  A,  Nunn  for  defendant. 
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Clabk,  C.  J.  This  is  an  action  submitted  without  contro- 
versy to  determine  whether  the  plaintiff  guano  company  is  liable 
for  the  license  tax  of  $50  prescribed  by  the  Board  of  Aldermen 
of  the  City  of  New  Bern  for  carrying  on  business  as  fertilizer 
agents  or  dealers,  f6r  twelve  months  succeeding  the  date  of  the 
levy.  Eevisal,  2924,  authorizes  any  municipal  corporation  to 
"annually  lay  a  tax  on  all  trades,  professions,  and  franchises 
carried  on  or  enjoyed  within  the  city,  unless  otherwise  pro- 
vided by  law." 

Such  license  tax  upon  a  trade  or  profession  is  not  forbidden 
because  a  tonnage  tax  for  purposes  of  inspection  has  been  levied 
by  the  State  under  a  statute  which  forbids  "any  other  tax  to  be 
levied  by  county,  city,  or  town."  Thrft  provision  simply  for- 
bids any  other  tonnage  tax.  It  does  not  forbid  an  ad  valorem 
tax  upon  the  goods  stored  in  town,  nor  a  license  tax  upon  the 
calling  or  occupation  of  manufacturing  or  dealing  in  fertilizers. 
Guano  Co.  v.  Tarboro,  126  N".  C,  68;  Guano  Co.  v.  Biddle, 
ante,  212. 

The  power  of  the  Legislature  to  authorize  the  levy  of  license 
taxes  upon  trades,  professions,  and  franchises  has  been  dis- 
cussed and  sustained  also  in  Wilmington  v.  Macks,  86  [N".  C,  88 ; 
S.  V.  WoHh,  116  X.  C,  1007;  S.  v.  Irvin,  126  JST.  C,  989;  S.  v. 
Hunt,  129  iN".  C,  686.  The  only  question  that  arises,  therefore, 
ia  whether  the  occupation  or  calling  exercised  by  the  plaintiff 
comes  within  the  terms  of  the  ordinance  which  levies  a  tax  of 
$50  upon  callings  and  professions,  naming  among  others  "fer- 
tilizer manufacturers'  agents  or  dealers." 

The  facts  agreed  on  are  that  the  plaintiff  is  a  company  en- 
gaged in  manufacturing  and  selling  fertilizer  and  fertilizer 
material,  that  it  has  no  factory  in  INTew  Bern,  an^  that  the  orders 
for  the  goods  are  received  solely  at  INTorfolk,  Va.,  and  from 
thence  are  sent  to  its  agents  who  maintain  a  warehouse  in  the 
city  of  Ifew  Bern,  where  its  fertilizers  and  fertilizing  material 
are  stored,  and  thence  are  shipped  out  upon  the  orders  thus  sent 
to  them  from  the  general  office  in  [N'orfolk,  Va.,  no  sales  being 
niade  in  New  Bern. 

Upon  these  facts,  it  is  clear  that  the  plaintiff  is  a  manufac- 
turing company  maintaining  an   agency  in  the  city  of  New 
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Bern,  through  which  it  deals  in  fertilizers  and  fertilizing  mate- 
rial, storing  the  same  and  shipping  out  and  distributing  the 
fertilizers  and  fertilizing  material  upon  receipt  of  orders  which 
are  taken  and  accepted  at  Norfolk,  Va.  It  is  not  material  that 
no  fertilizers  are  manufactured  in  New  Bern  and  that  no  sales 
are  made  there.  The  dealing  consists  in  storing  and  keeping 
the  goods  on  hand  and  shipping  them  out  from  time  to  time  to 
the  parties  who  have  bought  the  same.  The  tax  is  upon  the 
occupation  or  calling  or  business,  whatever  it  may  be  termed, 
from  which  it  is  reaping  a  profit.  Like  other  businesses,  pro- 
fessions, and  callings  that  are  taxed  because  carried  on  there, 
this  plaintiff  being  protected  in  the  exercise  of  such  occupation 
or  calling  by  the  city,  is*  subject  to  this  license  tax  as  the  pro 
rata  which  the  city  is  authorized  to  levy  upon  it  *in  return  for 
such  protection.    Holland  v,  Isler,  77  N.  C,  1. 

We  concur  in  the  judgment  below. 

Affirmed. 
• 

Brown,  J.,  dissenting:  I  am  unable  to  agree  with  the  con- 
clusions of  the  Court  that  the  tax  levied  by  the  city  of  INew 
Bern  upon  the  plaintiff  is  valid.  The  facts,  as  I  gather  them 
from  the  records,  are  that  the  plaintiff,  a  corporation  doing 
business  in  the  city  of  Norfolk,  leases  a  warehouse  in  the  city 
of  New  Bern  for  the  storage  of  its  own  goods  only,  consisting 
of  fertilizers  and  fertilizing  material. 

None  of  these  goods  are  sold  in  the  city  of  New  Bern,  but  the 
sales  offices  of  the  plaintiff  are  outside  of  the  State  of  North 
Carolina,  at  which  offices  it  receives  orders  from  the  purchasers 
of  fertilizer  through  traveling  salesmen,  and  in  some  instances 
by  mail. 

The  plaintiff  is  not  engaged  in  the  selling  of  fertilizer  in 
New  Bern,  or  in  the  business  of  a  warehouseman.  A  warehouse- 
man is  one  whose  storage  facilities  are  open  to  the  public. 
Whereas,  the  warehouse  of  the  plaintiff  is  used  exclusively  for 
the  storage  of  its  own  property. 

I  do  not  gainsay  the  right  of  the  General  Assembly  to  tax 
trades,  professions,  and  franchises;  but  according  to  the  facts 
of  this  case,  the  plaintiff  is  not  engaged  in  the  exercise  of  either 
within  the  city  of  New  Bern. 


XC]  SPRING  TERM,  1912.  357 

Lenois  v.  Cbabtbee. 

The  case  came  before  the  Superior  Court  in  the  form  of  a  con- 
troversy submitted  without  action,  in  which  it  appears  affirm- 
ativdj  that  the  plaintiff  is  not  engaged  in  the  sale  of  fertilizer 
in  North  Carolina,  but  that  the  warehouse  in  question  is  used 
exclusively  for  the  private  storage  of  its  own  material,  and  that 
deliveries  are  made  from  that  upon  orders  received  from  the 
<K)mpany'8  offices  in  Norfolk* 

We  have  at  this  term  held  that  this  company  is  liable  for  the 
(id  valorem  tax  upon  the  value  of  its  fertilizers  stored  in  the  city 
of  New  Bern,  which  tax  the  company  will  be  compelled  to  pay ; 
but  upon  the  facts  agreed,  I  find  no  warrant  whatever  to  tax  it 
either  as  trader  or  as  warehouseman. 

In  addition  to  the  heavy  ad  vatorem  tax  adjudged  against  this 
plaintiff  at  this  term,  it  is  well  to  remember  that  it  also  pays  a 
tonnage  tax  of  20  cents  per  ton  upon  this  very  fertilizer. 

To  permit  the  city  to  tax  this  plaintiff  as  dealer,  or  ware- 
houseman, when  in  fact  it  is  not  engaged  in  either  capacity  in 
this  State,  is  piling  Pelion  on  Ossa  in  the  matter  of  taxation. 

Allen,  J.,  concurs  in  dissent. 


LENOIR  COUNTY  v.  C.  W.  CRABTREE. 
(Filed  20  March,  1912.) 

1.  Counties — Navigable  Streams — Drawbridges — Discretionary 

Powers. 

It  is  the  duty  of  county  commissioners  to  provide  drawbridges 
where  they  may  be  necessary  for  the  convenient  passage  of  ves- 
sels (Revisal,  sec.  1318,  8),  and  they  have  authority  to  erect 
bridges  and  provide  for  draws  in  them  (Revisal,  sec.  2698),  and 
it  is  within  the  discretion  of  the  commissioners  as  to  whether 
the  draws  in  the  bridges  should  turn  both  ways. 

2.  Courts — Navigable  Streams — Drawbridges — Judicial   Notice. 

The  courts  will  take  judicial  notice  of  the  fact  that  the  draws 
In  a  bridge  over  a  navigable  stream  should  turn  both  up  and 
down  the  stream  for  the  safety  and  convenience  of  passing 
vessels. 
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3.  Courts — Navigable   Streams — Drawbridges — Federal   Government 

— Approval  —  Presumptions  —  County  Commissioners — Supervi- 
sion. 

A  bridge  with  a  draw  operating  up  and  down  a  navigable 
stream  built  in  1884  will  be  presumed  to  have  been  with  the  con- 
sent of  the  War  Department  of  the  United  States  (rovemment, 
and  its  usefulness  cannot  be  impaired  by  obstructing  its  opera- 
tion without  the  consent  of  the  board  of  county  commissioners. 

4.  Counties  —  Navigable    Streams  —  Drawbridges  —  Obstructions  — 

Easement — User — Limitation  of  Actions. 

A  right  to  maintain  a  building  on  a  navigable  stream  which 
obstructs  the  operation  of  a  draw  in  a  county  bridge  cannot  be 
acflulred  by  adverse  user,  and  the  operation  of  the  statute  of 
limitations  in  this  regard  is  expressly  forbidden  by  statute.  Re- 
visal,  389. 

5.  Counties — Navigable    Streams — Drawbridges — Obstructions  —  Lo- 

cation— High  and  Low  Water — Easements — Public  Rights. 

The  erection  of  a  bridge  with  a  draw,  across  a  navigable 
stream,  of  the  most  modern  construction,  the  draw  opening  both 
ways,  is  an  incident  to  navigation,  which  cannot  be  defeated  by 
the  erection  of  a  building  or  other  obstruction  on  a  strip  of  land 
between  high  and  low  water  mark,  so  near  as  to  interfere  with 
the  operation  of  the  draw ;  and  the  occupant  can  acquire  no  ease- 
ment in  lands  of  this  character  superior  to  the  rights  of  the 
public. 

6.  Injunctions  —  Counties — Drawbridges— Obstructions — Discretion- 

ary Powers— Evidence. 

In  proceedings  for  a  mandatory  injunction  by  a  county  to  re 
move  an  obstruction  to  the  operation  of  a  drawbridge,  any  con- 
sideration of  influence  brought  to  bear  upon  the  commissioners  by 
an  opposite  shore  owner  cannot  be  entertained,  when  the  commis- 
sioners in  erecting  4:he  bridge  were  In  the  exercise  of  their  valid 
discretionary  powers. 

7.  Counties — Quasi-corporations — Injunctions — Parties. 

A  county  Is  a  "body  politic  and  corporate"  (Revisal,  1309), 
and  may  "sue  and  be  sued  in  the  name  of  the  county"  (Revisal, 
1310),  and  it  is  not  required.  In  an  action  for  a  mandatory 
injunction  to  have  an  obstruction  removed  to  the  operation  of  a 
draw  In  a  bridge  over  a  navigable  stream,  that  the  suit  should 
be  in  the  name  of  the  county  commissioners. 

8.  Counties — Navigable  Streams — Obstructions — injunctions — Proce- 

dure. 

In  this  action  for  a  mandatory  injunction  for  the  removal  of 
an  obstruction  to  a  draw  in  a  bridge  over  a  navigable  stream,  it 


X.C]  SPRING  TERM,  1912.  359 

Lenoir  v.  Crabtbee. 

is  Held,  that  an  order  of  the  Superior  Court  dismissing  the  action 
be  set  aside,  and  judgment  there  be  entered  requiring  the  defend- 
ant to  remove  the  obstruction  within  a  reasonable  time,  and  to 
such  reasonable  distance  as  may  be  found  just,  upon  investiga- 
tion of  the  conditions  by  the  court. 

Appeal  by  plaintiff  from  Peebles,  J,,  at  June  Term,  1911,  of 
Lexoib. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
by  Mr.  Chief  Justice  Clark. 

G.  V.  Comper  for  plcmiiijf. 
E.  R.  Wooten  for  defendant. 

Claek,  C.  J.  This  is  a  proceeding  for  a  mandatory  injunc- 
tion to  prohibit  the  defendant  from  further  maintaining  or  add- 
ing to  a  building  which  is  built  so  near  to  a  public  bridge  over 
the  Xeuse  River  as  to  prevent  the  draw  therein  from  being 
operated  except  in  one  direction.  For  something  over  one  hun- 
dred years  the  county  of  Lenoir  maintained  a  bridge  across 
Xeuse  River,  a  navigable  stream  at  that  point.  In  1884  the 
present  bridge  was  built  by  the  county,  about  15  feet  from  where 
the  old  bridge  stood,  and  it  was  furnished  with  a  modem  draw- 
bridge which  was  constructed  for  the  purpose  of  turning  up  or 
down  stream  as  necessity  might  arise.  There  was  a  draw  in 
the  former  bridge,  but  it  does  not  appear  whether  or  not  it 
could  be  operated  in  both  directions,  nor  is  it  material.  Revisal, 
1318  (8),  among  other  duties,  imposes  upon  the  county  com- 
missioners that  of  "providing  draws  in  bridges  where  same  may 
be  necessary  for  the  convenient  passage  of  vessels,"  etc.,  and 
Kevisal,  2698,  provides  that  the  counties  may  erect  bridges  and 
"shall  by  their  board  of  commissioners  provide  and  keep  draws 
in  all  such  bridges." 

It  is  a  matter  which  rests  in  the  discretion  of  the  county 
commissioners,  should  they  establish  draws  that  turn  both  ways, 
certainly  unless  it  were  a  clear  abuse  of  their  powers.  Brod- 
'wa*  V.  Groom,  64  N.  C,  244.  On  the  contrary,  it  is  common 
knowledge  that  a  draw  should  open  both  up  and  down  stream, 
as  on  high  water  an  emergency  may  require  such  to  be  done  in 
safety  to  the  navigation.    The  bridge  or  vessels  might  at  times 
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be  endangered,  or  navigation  seriously  interfered  with,  if  the 
draw  could  not  be  freely  turned  in  either  direction,  especially 
in  high  water. 

Though  it  is  not  expressly  found  by  the  judge,  it  appears  from 
the  admission  in  the  defendant's  brief,  and  is  not  denied  in  the 
evidence,  that  the  building  is  partly  at  least,  if  not  altogether, 
built  on  land  between  high  and  low  water  mark.  The  judge 
finds  that  it  w^s  put  there  within  fourteen  months  before  this 
action  begun  and  is  so  close  to  the  bridge  that  the  draw  cannot 
be  opened  downstream.  Indeed,  the  evidence  shows,  without 
contradiction,  that  the  building  extends  within  2  feet  of  the 
bridge  on  the  down  side  thereof. 

By  act  of  Congress  the  State  can  authorize  bridges  to  be 
built  over  navigable  streams  wholly  within  the  State,  provided 
the  plans  are  submitted  to  and  approved  by  the  War  Depart- 
ment. As  the  plan  of  this  bridge  built  in  1884  provided  a  draw 
which  opened  both  ways,  it  must  have  been  so  approved,  and 
an  obstruction  making  it  less  convenient  for  navigation  with- 
out the  approval  of  the  War  Department  is  doubtless  indictable 
in  the  Federal  court.  Nor  can  its  usefulness  be  impaired  by 
obstructing  its  operation  in  any  way  without  the  consent  also 
of  the  board  of  county  commissioners.  It  might  be  inferred 
from  his  Honor's  judgment  that  he  was  of  opinion  that  the  fact 
that  the  building  has  stood  at  that  point  for  fourteen  months 
without  objection  from  the  county  commissioners  was  an  estop- 
pel upon  the  county.  If  so,  this  view  is  erroneous.  In  the 
recent  case  of  Shelby  v.  Power  Co,,  155  N".  C,  196,  Brown,  J., 
says :  "It  is  well  settled  that  unless  by  legislative  enactment  no 
title  can  be  acquired  against  the  public  by  user  alone,  nor  loss 
to  the  public  by  nonuser."  Commonwealth  v.  Morehead,  4  Am. 
St.,  601,  and  cases  cited;  22  Am.  and  Eng.,  page  1190.  Public 
rights  are  never  destroyed  by  long-continued  encroachments  or 
permissive  trespasses." 

The  county  commissioners,  in  many  cases,  might  not  have 
their  attention  called  to  an  encroachment  of  this  kind  upon  the 
public  rights,  or  they  might  not  be  properly  advised  as  to  the 
injurious  effect.  Certainly  the  public  cannot  lose  their  rights 
by  the  want  of  vigilance  in  the  temporary  occupants  of  their 
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office.  There  is  no  statute  of  limitations  against  the  public  from 
which  a  right  can  be  presumed  to  have  been  granted  by  the 
county  commissioners  to  the  defendant  to  interfere  with  the  use 
of  the  public  property  for  his  own  use,  which  is  the  basis  of  a 
statute  of  limitations.  Indeed,  the  statute  expressly  prohibits 
the  application  of  the  statute  of  limitations  against  the  public 
hy  reason  of  such  encroachment.    Revisal,  389. 

The  land  between  high  and  low  water  mark  belongs  to  an 
individual  only  sub  modo  and  subject  to  the  superior  right  of 
the  public  to  use  it  for  all  purposes  incident  to  navigation.  The 
erection  of  a  bridge  across  a  navigable  st renin  with  a  draw,  of 
the  most  modem  construction,  opening  both  ways,  is  an  incident 
of  navigation  which  cannot  be  defeated  by  the  erection  of  a 
building  or  other  obstruction  on  such  strip  of  land  between  high 
and  low  water  mark,  or  so  near  to  the  bridge  as  to  interfere 
with  the  free  operation  of  the  draw.  Gould  on  Waters,  sec.  151, 
and  cases  there  cited.  Land  lying  between  low  and  high  water 
mark  is  not  subject  to  entry.  Ward  v,  Willis,  51  N.  C,  183 ; 
lAnd  Co,  V.  Hotel,  132  N.  C,  522 ;  S.  v,  Ttviford,  136  N.  C, 
^09.  At  most,  the  occupant  can  have  only  an  easement  therein 
subject  to  the  superior  right  of  the  public  to  the  use  of  the 
stream  for  navigation,  and,  as  here,  for  the  incidental  purpose 
of  a  bridge  so  constructed  as  to  interfere  the  least  with  naviga- 
tion. 

The  judge  below  dismissed  the  action  upon  the  ground,  as 
we  understand  it,  that  he  knew  of  no  law  which  required  that 
a  draw  over  a  navigable  stream  should  open  both  ways ;  that 
the  building  had  been  there  for  fourteen  months  without  objec- 
tion by  the  county  commissioners,  and  because  he  was  "firmly 
of  the  opinion  that  the  owner  of  an  opposition  store  inspired 
this  action."  The  first  two  propositions  we  have  discussed.  As 
to  the  last,  the  action  is  brought  in  behalf  of  the  county  by  its 
county  commissioners,  and  it  is  immaterial  whether  an  opposi- 
tion storekeeper  influenced  the  commissioners  or  not.  They 
T^ere  discharging  their  duty  in  objecting  to  a  longer  interfer- 
ence with  the  free  use  of  the  bridge  which  was  provided  with  a 
double  draw  by  their  authority  when  the  bridge  was  erected  and 
vhich  had  been  approved,  and  was  probably  required  by  the 
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War  Department.  xsTor  is  it  a  matter  for  consideration  that 
to  require  the  defendant  to  remove  his  house  so  as  to  allow  the 
draw  to  be  operated  freely  would  be  an  expense  to  him.  He 
placed  his  building  there  without  authority  of  law  and  in  dero- 
gation of  the  public  right,  and  must  suffer  the  consequences  of 
an  order  to  remove  it. 

This  action  is  brought  by  "Lenoir  County,  which  sues  through 
the  commissioners  for  the  county  of  Lenoir."  His  Honor  seems 
to  have  been  of  opinion  that  this  was  defective  in  that  the  action 
should  have  been  brought  by  the  "board  of  commissioners,"  and 
expresses  a  doubt*  whether  the  defect  was  cured  because  no 
objection  was  taken  by  demurrer.  Revisal,  1309,  constitutes 
every  county  a  "body  politic  and  corporate,"  and  Revisal,  1310, 
authorizes  a  county  "to  sue  and  be  sued  in  the  name  of  the 
county/'  We  see  no  reason,  therefore,  why  the  action  might 
not  be  brought  simply  in  the  name  of  "Lenoir  County,"  as  other 
actions  have  been  brought  to  this  Court  without  objection.  It 
is  tl'ue  that  there  are  decisions  that  a  county  should  be  sued 
through  its  commissioners,  but  Judge  Pell  in  his  notes  to  Re- 
visal, 1310,  justly  calls  attention  to  the  fact  that  the  statute 
had  since  been  amended.  Even  if  it  had  not  been,  the  desig- 
nation of  the  plaintiflF  would  have  been  sufficient  in  the  absence 
of  a  demurrer  raising  objection  thereto.  The  action  was  prop- 
erly brought  on  behalf  of  the  county.  Commissioners  v.  Lumber 
Co.,  115  N.  C,  590. 

The  order  dismissing  the  action  is  set  aside  and,  upon  the 
facts  found,  judgment  should  be  entered  requiring  the  defendant 
to  remove  the  building  within  such  reasonable  time  and  to  such 
reasonable  distance  as  may  be  found  just,  upon  investigation  by 
the  court  below. 

Reversed. 
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JOSEPH  TARAULT  v.  JOHN   SEIP  and  CAROLINA  LAND  AND 

LUMBER  COMPANY. 

(Filed  13  March,  1912.) 

1.  Deeds  and  Conveyances — Covenants — Intention — Interpretation. 

Covenants  in  a  deed  are  construed  most  strongly  against  the 
grantor,  and  any  language  evidencing  such  an  Intention  is  suffi- 
cient. 

2.  Deeds  and  Conveyances — Fraud   and   Deceit — False   Representa- 

tions— Evidence. 

In  order  to  recover  damages  for  fraud  In  the  procurement  of  a 
f^Ie  of  lands,  there  must  be  false  representations  as  an  induce- 
ment of  purchase,  and  shown  to  have  been  the  reason  for  making 
the  contract,  and  relied  on. 

3.  Same. 

Actions  for  fraud  and  deceit  rest  in  the  intention  with  which 
the  representation  is  made,  and  not  upon  the  representations 
alone. 

4.  Same — Scienter — Burden  of  Proof. 

When  damages  are  sought  in  an  action  by  the  vendee  of  lands 
for  fraud  and  deceit  in  the  procurement  of  the  purchase,  claiming 
that  certain  lands  were  represented  as  being  included  in  the 
description  in  the  deed,  when  in  point  of  fact  they  were  not,  the 
bnrden  of  proof  is  on  the  vendee  relying  upon  the  fraud  to  prove 
the  scienter  of  the  vendor ;  and  the  principle  holding  the  vendor 
liable  for  his  statement,  when  the  representation  is  a  part  of 
the  warranty,  whether  it  be  true  or  not,  has  no  application. 

5.  Same^Nonsuit. 

In  the  contemplation  of  purchase  of  a  large  tract  of  lands 
the  vendee  sent  Its  agents  for  the  purpose  of  examination, 
who  were  informed  by  the  agent  of  the  vendor  that  he  had 
not  been  over  the  lands  and  was  unacquainted  with  its  bounda- 
ries. Tlie  vendor's  ageht  was  sick  and  only  showed  certain  lands 
In  cultivation,  and  sent  another  person  with  the  vendee's  agents 
to  show  them  the  boundaries,  who,  at  a  certain  place,  said,  "This 
ditch  marks  the  line,"  wliereas  the  ditch  only  marked  a  part  of 
the  boundary  and  excluded  the  lands  in  controversy,  which  be- 
longed to  an  adjoining  owner.  The  vendee's  agents  were  given 
full  opportunity  to  examine  the  lands,  and  could  have  ascer- 
tained that  the  lands  in  controversy  were  not  included  in  the 
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boundaries  subsequently  given  in  the  deed:  Held,  no  evidence 
in  an  action  for  damages  for  fraud  and  deceit,  and  a  motion  for 
nonsuit  should  be  granted. 

Allen,  J.,  dissenting. 

Appeal  from  Cline,  J,,  at  September  Term,  1911,  of  Cukri- 

TUCK. 

Civil  action.  The  plaintiff  sued  to  recover  on  a  note  for 
$10,000,  given  for  the  purchase  money  of  certain  lands.  The 
defendant  pleaded  counterclaims  which  are  embodied  in  these 
issues : 

1.  Did  the  plaintiff  covenant  to  warrant  and  defend  the  title 
to  the  lands  described  in  the  answer?    Answer:  Yes. 

2.  Were  the  defendants  ousted  from  the  lands,  or  any  part 
thereof,  as  alleged  in  answer  ?  Answer :  Yes ;  17-80  of  the  Cox 
lands. 

3.  What  damage  is  defendant  entitled  to  recover  for  17-80 
of  Cox  land,  named  by  M.  B.  Mott  and  others,  for  value  of  land 
and  attorney's  fees  and  cost  of  witnesses?  Answer:  $2,055.35 
and  interest  from  1  January,  1908. 

4.  What  damage  are  defendants  entitled  to  recover  because 
of  the  time  of  their  employers  in  defending  the  Mott  suit? 
Answer:  $160. 

5.  What  damages  are  defendants  entitled  to  recover  for  the 
3-80  of  the  Major  John  Cox  lands  ?    Answer :  $900. 

6.  Did  plaintiff  represent  to  defendants  that  the  line  of  his 
lands  ran  to  the  ditch  which  is  the  southern  boundary  of  the 
A.  M.  Willey  land  ?    Answer :  Yes. 

7.  Were  those  representations  false  and  fraudulent?  Answer: 
Yes. 

8.  Were  those  representations  relied  upon  by  defendant,  and 
were  they  calculated  and  did  they  deceive  the  defendant  Seip? 
Answer:  Yes. 

9.  What  damages  are  defendants  entitled  to  recover  of  plain- 
tiff by  reason  of  said  representations?  Answer:  $10,000,  with 
interest  from  23  August,  1902,  at  6  per  cent. 

10.  What  amount  is  due  the  plaintiff  on  the  note  of  $10,000? 
Answer:  $10,250,  with  interest  at  6  per  cent  from  26  July,  1906, 
on  $10,000. 
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His  Honor  allowed  the  counterclaims  embodied  in  the  third 
issue,  $2,055.35,  with  interest  from  1  January,  1908,  and  in  the 
ninth  issue,  $10,000,  with  interest  from  23  August,  1902,  both 
agpegating  $17,925.56,  and  rendered  judgment,  after  satisfying 
and  discharging  the  purchase  money  note,  against  the  plaintiflF 
for  $4,508.89.  For  some  reason  not  set  out,  his  Honor  set  aside 
the  fourth  and  fifth  issues  and  declined  to  allow  the  amounts  as 
a  counterclaim  to  the  defendants.  • 

From  the  judgment  rendered  the  plaintiff  appealed. 

Pruden  £  Pruden  and  S.  Brovm  Shepherd  for  plaintiff, 
J.  C.  B.  Ehringhaus  and  E,  F.  Aydleit  for  defendants. 

Browx,  J.  There  are  only  two  matters  presented  for  our 
consideration  upon  this  appeal  and  they  relate  to  the  counter- 
claims passed  upon  in  the  third  issue  and  in  the  sixth,  seventh, 
eighth,  and  ninth  issues. 

1.  It  is  contended  that  the  clause  in  the  deed  from  plaintiff 
'0  Seip  is  not  sufficient  to  create  a  covenant  of  warranty  of  title 
to  the  lands  described  in  the  deed,  and  that  therefore  defendants 
<^not  recover  on  the  third  issue.  The  language  of  warranty  is 
as  follows : 

"And  we,  Joseph  Tarault  and  Richard  E.  Norton,  the  said 
grantors,  do,  for  ourselves  and  our  heirs,  executors,  and  admin- 
istrators, covenant  with  the  said  grantee,  his  heirs  and  assigns, 
that  at  and  until  the  ensealing  of  these  presents  we  were  well 
J^ized  of  the  above  described  premises  as  a  good  and  indefeas- 
ible estate  in  fee  simple,  and  have  good  right  to  bargain  and 
seD  the  same  in  manner  and  form  as  above  written ;  that  the 
same  are  free  and  clear  of  all  encumbrances  whatsoever,  except 
taxes  thereon,  and  that  we  will  warrant  and  defend  said  prem- 
ie, with  the  appurtenances  thereunto  belonging,  to  the  said 
grantee,  his  heirs  and  assigns,  forever,  against  all  lawful  claims 
and  demands  whatsoever,  except  taxes." 

The  learned  counsel  for  plaintiff  evidently  place  but  little 
reliance  upon  this  contention,  for  they  cite  us  no  authority  and 
give  no  reason  in  support  of  it.  They  content  themselves  with 
simply  calling  our  attention  to  it  in  their  brief.     We  presume 
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that  the  theory  upon  which  the  exception  was  taken  is,  the  words 
"title  to"  being  omitted  from  the  warranty  clause  renders  it 
insufficient  as  a  covenant  of  warranty  of  title.  The  position  is 
untenable.  Covenants  are  construed  most  strongly  against  the 
grantor,  and  any  language  evidencing  such  an  intention  is  suffi- 
cient. 11  Cyc,  1076  and  1077 ;  14  Century  Digest,  "Covenants," 
sec.  1. 

2.  The  defendants  further  contend  that  they  were  induced  to 
purchase  the  land  by  the  willful  and  false  representations  of  the 
plaintiff  in  respect  to  the  boundary,  whereby  the  plaintiff  was 
cheated  out  of  about  1,000  acres  of  land.  This  counterclaim  is 
embodied  in  the  sixth,  seventh,  eighth,  and  ninth  issues.  The 
evidence  taken  in  its  most  favorable  light  for  defendants  tends 
to  prove  these  facts. 

H.  C.  Hosier  of  Ohio,  a  stockholder  of  the  defendant  Caro- 
lina Land  and  Lumber  Company,  which  company  the  defendant 
John  Seip  organized  to  take  over  the  land  purchased  by  him  of 
the  plaintiff  Tarault,  together  with  A.  B.  Lukens  and  E.  S. 
Skilder  of  Norfolk,  and  0.  D.  Jackson,  the  real  estate  broker 
negotiating  the  sale,  went  to  look  over  the  land  before  the  pur- 
chase. The  plaintiff  Tarault  was  at  home  sick,  suffering  from 
asthma,  and  showed  the  parties  only  the  cultivated  land,  but 
was  imable  to  show  them  the  boimdaries  of  all  the  land.  He 
also  stated  to  the  purchasers  that  he  did  not  know  the  boun- 
daries of  the  land  and  had  never  been  around  it,  which  testi- 
mony is  uncontradicted.  He  got  a  colored  man  to  go  with  the 
party  to  show  the  lines.  When  they  came  to  a  ditch  6  feet 
wide  Jackson  and  the  colored  man  both  said,  "We  are  now  on 
the  Tarault  property,"  and  that  "this  ditch  marks  the  line." 
The  party  remained  in  the  vicinity  for  several  days,  investi- 
gating the  land,  and  later  Mr.  Seip  came  from  Ohio  and  closed 
the  transaction.  The  lands  sold  to  Seip  covered  some  9,192 
acres  in  all  and  the  purchase  price  was  $70,000.  Four  or  five 
years  afterwards  it  was  found  that  this  ditch  did  not  mark  the 
boundary  of  the  property,  and  that  there  was  between  the  ditch 
and  the  true  Tarault  line  something  like  1,000  acres,  which  be- 
longed to  one  Willey,  and  was  later  recovered  by  Willey  in  a 
suit.     In  surveying  this  boundary  it  was  found  that  the  ditch 
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was  right  at  the  boundary  in  one  place,  and  it  was  further 
estabUshed  that  the  line  between  Willey  and  Tarault  was  well 
defined  and  marked,  Willey  having  cut  it  out  every  few  years. 
This  testimony  is  corroborated  by  A.  B.  Lukens  and  0.  D,  Jack- 
son. Jackson  was  not  sure  whether  he  and  the  colored  man 
stated  the  line  was  at  the  ditch  or  near  it,  but  said  that  they 
all  took  it  for  granted  that  the  ditch  was  the  line.  It  is  further 
in  evidence  that  this  Willey  land  was  well  timbered.  Upon  this 
testimony  of  defendants  the  plaintiff  moved  for  a  nonsuit  on 
the  defendants'  counterclaim  as  to  fraud,  which  motion  was 
refused.  The  plaintiff  then  introduced  one  Sears,  who  testified 
that  he  was  present  when  Tarault  told  Jackson,  Hosier,  and 
Lukens  that  he  had  been  only  half  a  mile  in  the  swamp  and 
did  not  know  where  the  lines  were.  Deposition  of  Tarault  was 
introduced,  further  stating  that  he  had  told  the  defendants  that 
he  had  not  been  over  the  property  and  did  not  know  where  the 
lines  were,  and  did  not  know  anybody  who  did,  and  that  he  told 
them  to  take  their  time  and  look  at  the  lines  and  the  records 
and  if  they  did  not  want  it,  it  was  all  right;  he  had  just  as 
lieve  keep  it.  Witness  Lukens  was  recalled  and  stated  that  he 
did  not  remember  Tarault's  saying  that  he  did  not  know  where 
the  lines  were.  Upon  the  close  of  the  testimony  the  plaintiff 
renewed  his  motion  as  to  nonsuit,  which  motion  was  refused. 
The  plaintiff  then  asked  the  court  to  charge  that  upon  all  the 
evidence  they  should  answer  the  sixth,  seventh,  and  eighth  issues 
'"Xo"  and  the  ninth  issue  "ISTothing." 

It  is  admitted  that  the  boundaries  of  the  deed  do  not  cover 
the  Willey  land,  and  therefore  the  defendants  cannot  recover 
tipon  the  warranty  as  to  that.  The  cause  of  action  the  defend- 
ants seek  to  establish  is  based  upon  the  allegation  that  the  plain- 
tiff represented  to  defendants  that  the  Willey  land  was  included 
^  his  own  boundaries,  that  such  representation  was  knowingly 
false  and  was  made  by  plaintiff  with  the  false  v  and  fraudulent 
purpose  of  inducing  defendants  to  purchase,  and  that  they  made 
the  purchase  in  coHsequence  of  such  representations,  relying 
upon  them. 

Accepting  the  doctrine  that  the  principle  that  false  represen- 
tations as  to  material  facts  knowingly  and  willfully  made  as 
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an  inducement  t6  a  contract  applies  to  contracts  and  sales  of 
land  as  well  as  personalty,  we  are  unable  to  find  in  the  record 
any  evidence  of  those  necessary  elements  which  are  essential  to 
constitute  actionable  fraud. 

In  order  to  constitute  such,  there  must  be  false  representations 
as  to  material  facts,  knowingly  and  willfully  made  as  an  induce- 
ment to  the  contract.  Such  representations  must  be  shown  to 
have  been  the  reason  for  making  the  contract  and  that  they 
were  reasonably  relied  upon  by  the  other  party. 

May  V,  Loomis,  140  N.  C,  352.  In  this  often  cited  case  Mr, 
Justice  Hoke  lays  down  these  principles  and  quotes  abundant 
authority  sustaining  them.  Applying  them  in  this  case,  we  find 
no  evidence  at  all  sufficient  to  sustain  the  allegations  of  the 
answer  or  the  findings  of  the  jury. 

The  plaintiff  told  the  purchasers  that  he  did  not  know  the 
boundaries.  He  told  them  that  Sam  Jones,  the  negro,  was 
familiar  with  the  lines.  There  is  not  a  scintilla  of  evidence  that 
this  statement  was  made  to  deceive.  AH  the  evidence  shows 
that  plaintiff  was  sick,  and  in  sending  the  negro  with  the  pur- 
chasers he  acted  in  good  faith.  The  ditch  did  constitute  a  part 
of  the  boundary  at  one  point  and  there  is  no  evidence  that  the 
negro  Jones  acted  with  any  fraudulent  purpose  when  he  said, 
"This  ditch  marks  the  line."  That  he  made  a  mistake  is  not 
sufficient.  Erroneous  statements  made  by  the  vendor  in  the  sale 
of  land  as  to  the  location  of  a  boundary  are  not  sufficient,  stand- 
ing alone,  to  impeach  the  transaction  for  fraud.  We  think  that 
Gatliji  V,  Harrell,  108  N.  C,  487,  lays  down  the  proper  rule 
for  cases  of  this  kind.  The  facts  in  that  case  are  practically 
the  same  as  those  in  the  case  at  bar.  There  the  vendor  pointed 
out  the  comers  and  lines  on  several  occasions,  and  it  turned 
out  that  these  boundaries  were  not  the  corre;;t  one,  and  the 
opinion,  after  referring  to  the  fact  that  the  court  below  had 
granted  nonsuit  on  the  facts,  said : 

"We  think  the  suggestion  of  the  court  was  well  founded.  The 
whole  of  the  evidence,  accepted  as  true,  diA  not  in  any  reason- 
able view  of  it  prove  the  alleged  fraud  and  deceit.  The  proof 
was  that  the  defendants  pointed  out  to  the  plaintiff  certain  cor- 
ners and  line  trees  of  the  tract  so  sold,  and  that  these,  or  some 
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of  them,  were  not  the  true  ones ;  but  there  is  nothing  to  prove 
that  the  defendants  knew  that  they  were  not  the  true  ones,  nor 
that  they  fraudulently  intended  to  mislead,  deceive,  and  get 
advantage  of  the  feme  plaintiflF.  The  proof,  further,  was  that 
the  defendants  said  the  tract  had  been  surveyed  and  contained 
115  acres.  There  was  nothing  to  prove  that  it  had  not  been 
surveyed,  or  that  it  did  not  contain  that  quantity.  The  mere 
fact  that  the  defendants  pointed  out  comers  and  lines  not  the 
true  ones  could  not  of  itself  prove  fraud  and  deceit,  especially 
in  the  total  absence  of  proof  that  the  tract  conveyed  did  not 
contain  the  quantity  of  land  specified  in  the  deed  as  containing 
115  acres,  more  or  less.  Indeed,  there  was  no  proof,  so  far  as 
it  appears,  as  to  the  quantity  of  land  the  defendants  contracted 
to  sell  to  the  feme  plaintiff,  or  what  quantity  they  conveyed, 
otherwise  than  as  shown  by  the  deed  put  in  evidence." 

"There  was  no  proof  to  sustain  the  material  allegations  of 
the  complaint.  In  the  absence  of  such  proof,  it  is  obvious  the 
plaintiffs  could  not  recover,  and  the  court  hence  properly  inti- 
mated that  they  could  not.  There  must  be  probata  as  well  as 
aRegata/' 

In  our  case  there  was  nothing  said  or  done  to  willfully  mis- 
lead the  purchasers,  nor  was  artifice  used  to  prevent  a  full  in- 
quiry. The  purchasers  remained  at  the  property  several  days 
and  satisfied  themselves.  They  were  told  by  the  vendor  that 
he  did  not  know  the  boundaries,  and  all  the  vendor  did  was  to 
give  them  what  means  he  had  at  hand  to  aid  them.  He  sent  a 
colored  man  to  show  the  boundaries,  and,  so  far  as  it  appears, 
thought  the  colored  man  knew  the  boundaries.  It  turns  out  that 
the  ditch  was  actually  at  the  true  boundary  in  one  place,  and 
it  was  not  a  great  mistake  for  the  colored  man  to  have  assumed 
that  this  large  ditch,  starting  at  the  boundary  and  running  a 
long  distance,  was  the  real  boundary.  Being  swamp  land,  with 
the  necessity  for  boats  to  cruise  in  it,  there  was  much  less  oppor- 
tunity for  any  one  to  be  familiar  with  the  true  lines.  Again, 
the  evidence  discloses  that  the  lines  were  well  marked  and  cut, 
and  a  little  investigation  on  the  part  of  the  purchasers  would 
have  acquainted  them  with  the  true  boundaries.  If  purchasers 
make  mistakes  and  suffer  loss  by  reason  of  such  a  state  of  facts 
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as  is  disclosed  here,  it  must  be  attributed  to  their  own  lack  of 
proper  and  diligent  inquiry,  and  they  should  not  be  heard  to 
say,  years  afterwards,  that  they  were  fraudulently  induced  to 
make  the  purchase.  Moreover,  the  evidence  here  does  not  show 
sufficiently  that  the  defendants  purchased  this  large  tract  of 
land,  relying  upon  the  testimony  of  the  agent  Jackson  and  the 
negro,  in  regard  to  this  particular  boundary. 

An  essential  element  of  actionable  fraud  is  the  scienter  or 
knowledge  of  the  wrong  on  the  part  of  the  vendor.  Where  the 
representation  is  made  as  a  part  of  the  warranty,  the  vendor  is 
held  liable  for  his  statement,  whether  he  knew  it  to  be  true  or 
not,  but  where  the  action  is  for  fraud  the  burden  is  upon  the 
party  setting  it  up  to  prove  the  scienter.  This  distinction  is  well 
made  by  Chief  Justice  Pearson  in  Etheridge  v,  Palin,  73  N.  C, 
216,  and  is  well  supported  by  numerous  authorities  in  this  and 
other  States.  This  Court  said  in  TUghmam,  v.  West,  43  K  C, 
183 :  "Nor  can  fraud  exist  where  the  intent  to  deceive  does  not 
exist,  for  it  is  emphatically  the  action  of  the  mind  that  gives 
it  existence.''  And  in  Hamrick  v.  Hogg,  12  N.  C,  350,  Judge 
Henderson  says:  "It  is  not  sufficient  that  the  representation 
be  false  in  point  of  fact;  the  defendant  must  be  guilty  of  a 
moral  falsehood.  The  party  making  a  representation  must 
know  or  believe  it  to  be  false,  or,  what  is  the  same  thing,  have 
no  reason  to  believe  it  to  be  untrue."  The  action  for  fraud  and 
deceit  rests  in  the  intention  with  which  the  representation  is 
made,  and  not  upon  the  representations  alone. 

This  doctrine  is  generally  held  by  all  courts  in  this  country 
and  in  England.  Berry  t\  Peak,  L.  R.,  14  App.  Cs.,  337;  Byard 
i\  Holmes,  34  K  J.  L.,  296;  2  Kent  Com.,  484;  Shrakelt  v. 
Bichford,  74  X.  H.,  57. 

The  case  of  Shell  v,  Roseman,  155  X.  C,  90,  is  a  case  in 
point  in  which  the  evidence  of  intentional  deceit  is  clear  and 
full,  as  pointed  out  by  Mr.  Justice  AUen  in  the  opinion  of  the 
Court. 

The  judgment  of  the  Superior  Court  is  reversed  upon  the 
sixth,  seventh,  eighth,  and  ninth  issues  and  the  motion  of  plain- 
tiff to  nonsuit  defendants  upon  that  counterclaim  is  allowed. 
Let  judgment  be  entered  in  the  Superior  Court  for  plaintiff  in 
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accordance  with  this  opinion,  to  wit,  for  $10,250,  with  6  per 
cent  interest  from  26  July,  1906,  on  $10,000,  subject  to  a  credit 
of  $2,055.35  bearing  6  per  cent  interest  from  1  January,  1908. 
Reversed. 

Allent,  J.,  dissenting:  On  23  August,  1902,  the  plaintiff 
executed  a  deed  to  the  defendant  Seip,  purporting  to  convey 
about  9,000  acres  of  land  for  $70,000,  in  which  the  covenant  of 
warranty  warranted  "the  premises."  The  defendant  paid  all 
of  the  purchase  price  in  cash,  except  $38,500,  for  which  he  exe- 
cuted four  notes,  secured  by  a  mortgage  on  the  land,  the  last 
note  falling  due  on  25  August,  1905,  and  being  for  $10,000. 

The  defendant  paid  all  of  said  notes  except  the  last,  and  this 
action  is  for  the  purpose  of  enforcing  payment  of  it. 

The  defendant  resists  payment  because  he  contends  that  he 
was  induced  to  buy  the  land  upon  the  representation  that  1,000 
acr^,  which  were  pointed  out,  were  embraced  in  the  purchase, 
when  they  were  in  fact  owned  by  another  person. 

A  jury  has  returned  a  verdict,  under  instructions  to  which 
there  is  no  exception,  finding  that  the  plaintiff  made  the  repre- 
sentation in  the  sale  of  the  land;  that  it  was  false  and  fraudu- 
lent ;  that  it  was  relied  on  by  the  defendant ;  that  it  was  calcu- 
lated to  deceive  him  and  did  so,  and  that  the  defendant  has  been 
dajnaged  thereby  to  the  amount  of  $10,000,  with  interest  thereon 
from  23  August,  1902,  and  this  Court  sets  the  verdict  aside  upon 
the  ground  that  there  was  no  evidence  to  support  the  verdict. 

I  cannot  concur  in  the  conclusion  reached,  and  think  a  careful 
reading  of  the  evidence  shows  that  every  element  entering  into 
a  fraudulent  transaction  was  fully  proven. 

It  must  be  remembered  that  the  plaintiff  instituted  this  action, 
and  that  he  is  invoking  the  equitable  jurisdiction  of  the  Court 
to  enable  him  to  foreclose  a  mortgage. 

If  the  verdict  of  the  jury  is  supported  by  evidence,  the  plain- 
tiff has  falsely  represented  1,000  acres  of  land,  which  he  did 
not  own,  to  be  within  the  boundaries  of  the  deed  he  made  to 
the  defendant ;  the  defendant  relied  on  the  representation,  which 
was  calculated  to  deceive  and  did  deceive,  and  the  plaintiff  is 
now  asking  a  court  of  equity  to  foreclose  a  mortgage  given  to 
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secure  a  note,  which  is  made  up  of  the  purchase  price  of  the 
1,000  acres.  I  say  it  is  so  made  up,  because  the  rest  of  the  pur- 
chase price  has  been  paid,  and  the  jury  has,  in  effect,  found 
that  the  1,000  acres  is  worth  $10,000. 

If  the  law  will  permit  the  plaintiff  to  recover  under  such 
circumstances,  we  must  reject  the  statement  that  "law  is  the 
manifestation  of  the  conscience  of  the  Commonwealth." 

I  think,  tested  by  the  rules  of  the  common  law,  or  by  equitable 
principles,  the  plaintiff  must  make  good  his  representation. 

Suppose  we  consider  the  evidence  in  the  strongest  light  against 
the  defendant,  and  require  him  to  furnish  evidence  of  fraudulent 
conduct  upon  the  part  of  the  plaintiff  and  actual  knowledge  that 
the  representation  was  false. 

If  there  is  evidence  of  these  facts,  the  verdict  cannot  be  dis- 
turbed  under  the  rules  laid  down  in  the  opinion  of  the  Court. 

(1)  The  plaintiff  was  the  owner  of  the  land,  and  was  selling 
it.  The  fair  inference  is  that  he  investigated  the  boundaries 
before  he  bought. 

(2)  The  land  had  been  surveyed  before  he  bought,  and  the 
line  plainly  marked.  Is  it  not  legitimate  to  argue  that  he  knew 
these  facts  ? 

(3)  The  agent  of  the  defendant,  who  was  examining  the  land, 
was  a  nonresident  and  had  never  been  on  the  land  before.  He 
was,  therefore,  easily  misled  as  to  the  boundary. 

(4)  He  asked  the  plaintiff  to  furnish  some  one  who  could 
point  out  the  boundaries. 

(5)  The  plaintiff  sent  for  Sara  Jones,  a  negro,  who  was  his 
employee  and  lived  on  the  land,  and  said  he  was  familiar  with 
the  lines,  and  would  go  with  them  and  point  them  out. 

(6)  Sara  Jones  and  a  Mr.  Jackson,  who  was  the  agent  of  the 
plaintiff  in  making  the  sale,  went  with  the  agent  of  the  defend- 
ant, and  when  they  reached  a  certain  ditch,  both  said,  "We 
are  now  on  the  Tarault  land." 

(7)  They  were  not  on  the  Tarault  land  when  they  reached 
the  ditch,  and  there  were  in  fact  1,000  acres  between  the  ditch 
and  the  line  of  the  Tarault  line,  belonging  to  another  person. 

(8)  The  defendant's  agent  relied  on  the  representation. 
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Ur.  Jackson^  the  agent  of  the  plainti£F  to  make  the  sale,  testi- 
fied, among  other  things :  ■ 

"I  live  in  Norfolk  and  am  a  dealer  in  timber  and  mineral 
lands,  and  in  the  sale  of  the  property  from  Tarault  to  Seip  I 
icted  in  the  capacity  of  broker,  and  sold  the  same  upon  a  per- 
centage agreement,  to  be  paid  by  Mr.  Tarault.  I  accompanied 
Mr.  Seip's  representatives,  Messrs.  Hosier  and  Lukens,  from 
Norfolk,  about  the  5th  or  6th  of  August^  1902.  Mr.  Tarault 
famished  us  a  colored  man  as  a  guide  to  show  us  the  timber 
land.  In  crossing  a  well-marked  ditch,  we  took  it  for  granted 
that  that  was  the  line,  as  I  so  understood  it.  It  was  under- 
stood by  all  of  us  that  we  were  on  Mr.  Tarault's  land  after  we 
crossed  a  well-marked  ditch.  I  do  not  remember  who  stated 
this  ditch  to  be  the  line,  whether  the  colored  man  or  myself. 
I  had  been  informed  before  that  the  ditch  was  the  line.  In  dis- 
cussing the  land,  we  all  talked  of  it  as  being  Tarault's  property. 
I  think  this  was  Lukens'  and  Hosier's  first  trip  to  North  Caro- 
lina, and  the  first  time  on  that  property,  and  I  should  say  that 
they  had  no  knowledge  of  where  the  line  was,  and  no  other 
information,  except  such  as  they  got  from  the  colored  man  sent 
by  Mr.  Tarault  and  myself.  The  colored  man  stated  that  it 
was  Mr.  Tarault's  land  and  timber  after  they  got  across  the 
bridge  and  into  the  timber.  I  am  unable  to  say  whether  the 
colored  man  or  myself  made  the  statement  that  the  ditch  was 
the  line,  or  very  near  the  line,  of  the  Tarault  land,  but  I  recall 
clearly  that  the  property  near  the  ditch  or  shortly  beyond  the 
ditch  was  represented  as  Mr.  Tarault's  land.  My  recollection 
is  very  clear  as  to  this  ditch  being  considered  the  line,  and  we 
all  took  for  granted  that  it  was." 

(9)  The  agent  reported  to  the  defendant,  and  this  was  the 
basis  of  his  purchase. 

(10)  Sam  Jones  was  not  produced  as  a  witness  by  the  plain- 
tiff, and  his  absence  was  not  accounted  for. 

(11)  The  plaintiff  was  examined  as  a  witness  and  denied 
sending  any  one  to  point  out  the  lines. 

(12)  He  conveyed  land  inside  the  boundaries  of  the  deed, 
which  he  did  not  own,  and  when  sued  on  his  warranty,  tries  to 
evade  liability  by  saying  he  warranted  the  "premises"  and  not 
the  title. 
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1^0  statement  I  have  made  in  this  enumeration  can  be  dis- 
puted, and  I  think  I  have  seen  men  convicted  of  high  crimes, 
involving  guilty  knowledge,  on  less. 

And  why  should  a  court  be  astute  to  find  a  way  to  relieve  the 
plaintiff?  Xo  one  questions  the  fact  that  the  representation 
was  made  and  that  it  was  false.  The  defendants'  agents  swear 
they  relied  on  them  in  making  the  trade,  and  when  the  trade 
was  consummated  the  plaintiff  received  pay  for  1,000  acres  of 
land  he  did  not  own,  by  reason  of  the  false  representation. 

In  the  opinion  of  the  Court  it  is  suggested  that  the  defendant 
was  negligent  in  not  having  the  land  surveyed,  and  that  he  ought 
not  to  be  permitted  to  say,  after  the  lapse  of  four  or  five  years, 
that  he  was  deceived. 

The  first  suggestion  is  met  by  what  is  said  in  Walsh  v.  Hall, 
66  ^N".  C,  241,  "The  transaction  was  like  hundreds  of  others 
in  the  country,  which  are  entirely  fair  and  honest,  and  we  do 
not  regard  the  want  of  a  survey  as  laches  on  the  part  of  the 
defendant.  A  large  majority  of  the  sales  of  land  in  the  State 
are  completed  by  the  delivery  of  a  deed  copied  from  some  pre- 
vious deed,  and  surveys  are  not  generally  made  unless  there  is 
some  dispute  about  the  boundaries.  Where  the  grantor  has  been 
in  the  possession  of  land  for  a  number  of  years,  exercising  acts 
of  ownership,  his  positive  assertion  as  to  location  may  be  reason- 
ably relied  upon  without  a  survey,"  and  the  second  by  the 
evidence. 

H.  C.  Hosier,  an  agent  of  the  defendant  and  in  charge  of  the 
land,  testified:  "I  never  knew  Mr.  Willey  claimed  the  land 
until  I  got  the  skidder  in  there  and  began  to  cut  the  timber. 
Don't  remember  the  date,  but  it  was  four  or  five  years  after  we 
got  the  deed,  and  somewhere  about  the  year  1906." 

Mr.  Willey  was  the  owner  of  the  1,000  acres,  and  this  action 
was  commenced  in  1906. 

Again  the  Court  says  the  evidence  does  not  show  suflBciently 
that  the  representation  was  relied  on. 

H.  C.  Hosier  testified :  "When  Mr.  Jackson  and  the  colored 
man  pointed  out  to  me  the  ditch  as  the  Tarault  line,  I  firmly 
believed  it  was  the  line,  and  did  not  know  anything  else  until 
Mr.  Willey  told  us  to  get  off.     I  had  no  other  information 
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about  the  line,  and  Mr.  Tarault  knew  that  I  had  no  other  infor- 
mation, for  this  was  my  first  trip  to  North  Carolina.  The  value 
of  the  land  we  purchased,  running  to  the  Abbott  line,  was 
from  $10,000  to  $15,000  less  than  if  we  had  gotten  the  land 
shown  us." 

A.  B.  Lukens,  another  agent  of  defendant,  who  was  on  the 
land  when  the  representation  was  made,  testified :  "Mr.  Jack- 
son asked  Mr.  Tarault  for  some  one  to  show  us  the  southern 
boundary  of  the  lands.  Mr.  Tarault  sent  for  the  negro,  Sam 
Jones,  who  lived  on  his  place.  Tarault  said  he  was  familiar 
with  those  lines.  We  crossed  a  ditch  from  4  to  6  feet  in  width. 
Mr.  Jackson  said,  ^e  are  now  on  the  Tarault  property,'  and 
the  negro  gave  us  to  understand  that  the  ditch  was  Mr.  Tarault's 
line.  We  accepted  that  ditch  as  the  southern  boimdary  of  that 
land.  We  reported  to  Mr.  Seip  our  examination  of  the  matter. 
Mr.  Jackson  knew  that  Mr.  Seip  would  be  associated  with  us 
if  we  found  the  proposition  to  interest  us.  It  was  understood 
that  Mr.  Seip  should  come  down  and  close  up  the  transaction, 
take  deeis,  etc.  Mr.  Seip  took  a  deed  on  our  report,  and  turned 
it  over  to  us,  and  it  was  recorded.    Mr.  Tarault  went  with  us 

on  the  cultivated  land,  but  not  on  the  timbered  land.     He  was 

•  ■ 

greatly  troubled  with  asthma  at  the  time.    We  reported  to  Mr. 

John  Seip  the  investigation  of  the  land  as  set  out  in  his  evi- 
dence, and  Mr.  Seip  bought  upon  that  report,  and  we  made  the 
report  for  him  upon  the  representation  of  the  lands  as  made 

to  US." 

The  evidence  of  Jackson,  agent  of  the  plaintiff,  which  has 
been  referred  to,  shows  clearly  that  the  agents  of  the  defendant 
relied  on  the  representation. 

I  do  not  question  the  ruling  in  Gatlirv  v.  Harrell,  108  N.  C, 
487,  which  is  said  in  the  opinion  to  lay  down  the  proper  rule 
for  cases  of  this  kind,  but  I  respectfully  insist  that  it  has  no 
bearing  on  the  question  before  us.  In  the  Gatlin  case  the  repre- 
sentation was  that  the  land  had  been  surveyed,  and  contained 
115  acres,  and  the  action  was  dismissed  because  there  was  no 
evidence  that  the  land  had  not  been  surveyed  and  did  not  con- 
tain 115  acres;  while  in  our  case  it  is  not  denied  that  the  repre- 
sentation was  false. 


376  IN  THE  SUPREME  COURT.  [158 

Tabault  v.  Seip. 

If,  therefore,  the  strict  rules  of  the  common  law  are  to  be 
applied,  and  the  defendant  is  required  to  prove  actual  knowl- 
edge, I  think  he  has  come  up  to  the  full  measure  of  the  law. 

The  case  is  not,  however,  at  law,  but  in  equity,  where  the 
maxim  prevails  that,  "He  who  seeks  equity  must  do  equity,"  and 
"He  who  comes  into  equity  must  come  with  clean  hands,"  which 
is  illustrative  of  the  principle  that  nothing  can  call  forth  a 
court  of  equity  into  activity  but  conscience  and  good  faith. 

Mr.  Pomeroy,  in  his  work  on  Equity  Jurisprudence,  after 
stating  that  no  representation  is  fraudulent  at  law,  unless  it  is 
made  with  actual  knowledge  of  .its  falsity,  or  under  such  cir- 
cumstances that  the  law  must  necessarily  impute  such  knowl- 
edge to  the  party  when  he  makes  it,  points  out  that  the  rule  is 
different  in  equity.    He  says,  section  885 :    "It  is  fully  settled 
by  the  ablest  courts,  English  and  American,  that  there  may  be 
actual  fraud — not  merely  constructive  fraud — in  equity,  with- 
out any  feature  or  incident  of  moral  culpability ;  that  the  actual 
fraud  consisting  of  misrepresentation  is  not  necessarily  immoral. 
A  person  making  an  untrue  statement,  without  knowing  or  be- 
lieving it  to  be  untrue,  and  without  any  intent  to  deceive,  may 
be  chargeable  with  actual  fraud  in  equity" ;  and  again  in  section 
886 :    "If  a  person  makes  an  untrue  statement,  and  has  at  the 
time  no  knowledge  of  its  truth,  and  even  has  no  belief  in  its 
truth,  he  is  chargeable  with  fraud  in  equity  as  well  as  in  law. 
Making  a  statement  which  the  party  does  not  believe  to  be  true 
is  only  slightly  removed  in  culpability  from  the  making  a  state- 
ment which  the  party  knows  to  be  false";  and  in  section  887: 
"It  is  settled  in  equity  by  an  overwhelming  array  of  author- 
ity that  where  a  person  makes  a  statement  of  fact,  which  is 
actually  untrue,  and  he  has  at  the  time  no  knowledge  whatever 
of  the  matter,  he  is  chargeable  with  fraud,  and  his  claim  to 
have  believed  in  the  truth  of  his  statement  cannot  be  regarded 
as  at  all  material.     The  definite  assertion  of  something  which 
is  untrue,  concerning  which  the  party  has  no  knowledge  at  all 
is  tantamount  in  its  effect  to  the  assertion  of  something  which 
the  party  knows  to  be  untrue" ;  and  in  section  888 :    "Finally, 
if  a  statement  of  fact,  actually  untrue,  is  made  by  a  person 
who  honestly  believes  it  to  be  true,  but  under  such  circumstances 
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that  the  duty  of  knowing  the  truth  rests  upon  him,  which,  if 
fulfilled,  would  have  prevented  him  from  making  the  statement, 
such  misrepresentation  may  be  fraudulent  in  equity,  and  the 
person  answerable  as  for  fraud;  forgetfulness,  ignorance,  mis- 
take, cannot  avail  to  overcome  the  preexisting  duty  of  knowing 
and  telling  the  truth";  and  in  section  880:  "If,  therefore,  a 
repr^entation  made  prior  to  the  transaction,  and  directly 
relating  to  it,  is  of  such  a  character  that  it  would  naturally  and 
reasonably  induce  or  tend  to  induce  any  ordinary  person  to  act 
upon  it,  and  enter  into  the  contract  or  engage  in  the  transaction, 
and  is  in  fact  followed  by  such  actiou  on  the  part  of  the  other 
person,  then  it  will  be  presumed  that  it  was  made  for  the  pur- 
pose and  with  the  design  of  inducing  that  person  to  do  what  he 
has  done — that  is,  to  enter  into  the  agreement  or  engage  in  the 
transaction.  The  design  will  be  inferred  from  the  natural  and 
necessary  consequences." 

Justice  Hoke,  speaking  for  the  Court,  recognizes  this  doc- 
trine in  Modlin  v.  R.  R.,  145  N.  C,  226,  as  to  the  effect  upon 
the  principal  of  the  false  representations  of  an  agent,  and  says : 
"It  is  well  established  that  one  who  intentionally  and  positively 
asserts  a  fact  to  be  true  of  his  own  knowledge,  when  he  does  not 
know  whether  it  is  true  or  false,  is  as  culpable,  in  case  another 
is  thereby  misled  or  injured,  as  one  who  makes  an  assertion 
which  he  knows  to  be  imtrue" ;  and  again,  in  Whitehurst  v,  In^ 
surance  Co,,  149  N".  C,  276 :  "And  it  is  not  always  required, 
for  the  establishment  of  actionable  fraud,  that  a  false  representa- 
tion should  be  knowingly  made.  It  is  well  recognized  with  us 
that,  under  certain  conditions  and  circumstances,  if  a  party  to 
a  bargain  avers  the  existence  of  a  material  fact  recklessly,  or 
affirms  its  existence  positively,  when  he  is  consciously  ignorant 
whether  it  is  true  or  false,  he  may  be  held  responsible  for  a 
falsehood;  and  this  doctrine  is  especially  applicable  when  the 
parties  to  a  bargain  are  not  upon  equal  terms  with  reference  to 
the  representation,  the  one,  for  instance,  being  under  a  duty  to 
investigate,  and  in  a  position  to  know  the  truth,  and  the  other 
relying  and  having  reasonable  ground  to  rely  upon  the  state- 
ments as  importing  verity." 
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Applying  these  principles,  I  think  it  clear  that  there  was  some 
evidence  to  be  submitted  to  the  jury. 

Under  the  principles  announced  by  Mr.  Pomeroy,  the  repre- 
sentations are  presumed  to  have  been  made  with  the  purpose  of 
having  them  acted  on,  and  it  is  not  necessary  to  show  actual 
knowledge  of  falsity. 

The  representations  are  fraudulent  if  made  recklessly  and 
without  knowledge  as  to  whether  they  are  true  or  false,  and  in 
our  case  1,000  acres  were  represented  to  belong  to  the  plaintiff 
which  he  did  not  own,  and  the  representations  were  made  by 
the  plaintiff,  whose  duty  it  was  to  know,  to  a  stranger. 

Fraud  in  equity  has  a  wider  significance  than  it  has  at  law, 
and  if  it  cannot  be  proven  by  circumstances,  the  courts  will  be 
powerless  to  trace  it  or  remedy  its  wrongs. 

Mr.  Bispham  says,  section  197:  "From  the  earliest  times 
down  to  the  present  day  the  wrongs  inflicted  by  covin  (to  use 
the  ancient  term)  have  appealed  with  peculiar  force  to  the  con- 
science of  chancellors;  and  probably  no  field  of  remedial  law 
has  more  extended  boimdaries,  or  has  yielded  more  substantial 
fruits  of  justice,  than  that  which,  in  equity  jurisprudence,  is 
embraced  under  the  title  of  fraud.  .  .  .  The  courts  of  equity 
have  always  avoided,  circumscribing  the  area  of  their  jurisdic- 
tion in  such  cases  by  precise  boundaries,  lest  some  new  artifice, 
not  thought  of  before,  might  enable  a  wrongdoer  to  escape  from 
the  power  of  equitable  redress.  'The  Court,'  said  Lord  Chan- 
cellor Hardmcke,  in  Lawley  v.  Hooper,  decided  in  1745,  'very 
wisely  hath  never  laid  down  any  general  rule  beyond  which  it 
will  not  go,  lest  other  means  for  avoiding  the  equity  of  the 
court  should  be  found  out.'  " 

There  is  another  principle,  recognized  many  times  in  this 
Court  and  in  other  jurisdictions,  upon  which  I  think  the  judg- 
ment ought  to  be  affirmed,  and  that  is,  "that  where  one  of  two 
persons  must  suffer  loss  by  the  fraud  or  misconduct  of  a  third 
person,  he  who  first  reposes  the  confidence  or  by  his  negligent 
conduct  made  it  possible  for  the  loss  to  occur,  must  bear  the 
loss.''  R.  R,  V.  Kitchin,  91  N.  C,  44;  R,  R.  v,  Barnes,  104 
X.  C,  27;  iMeMn  v.  Buford,  115  K  C,  272;  Rollins  v.  Ebbs, 
138  X.  C,  145;  Bank  v.  Oil  MiUs,  150  N.  C,  722;  Bowers  v. 
Lumber  Co.,  152  N.  C,  607. 
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In  the  MedMn  case.  Shepherd,  C.  J.,  says :  "It  is  a  general 
afld  just  rule  that  when  a  loss  has  happened  which  must  fall 
on  one  of  two  innocent  persons,  it  shall  be  borne  by  him  who 
is  the  occasion  of  the  loss,  even  without  any  positive  fault  com- 
mitted by  him,  but  more  especially  if  there  has  been  any  care- 
lessness on  his  part  which  caused  or  contributed  to  the  mis- 
fortune." 

In  the  Rollins  case  Justice  Hoke  applies  the  doctrine  to  the 
law  of  agency,  and  quotes  with  approval  from  2  Cyc,  169,  that, 
'•  *Thi8  rule  is  founded  not  only  upon  that  principle  of  general 
jurisprudence  which  casts  the  loss,  when  one  of  the  two  equally 
innocent  persons  must  suffer,  upon  him  who  has  put  it  in  the 
power  of  another  to  do  the  injury,  but  also  upon  that  rule  of 
the  law  of  agencies  which  makes  the  principal  liable  for  the 
acts  of  his  agent,  notwithstanding  the  private  instructions  of 
the  principal  have  been  disregarded,  when  he  has  held  that  the 
agent  had  a  position  of  more  enlarged  authority.'  This  prin- 
ciple finds  support  in  well-considered  adjudications  in  this  State 
and  elsewhere.  Owyn  v.  Patterson,  72  N.  C,  189 ;  R,  R,  v, 
Kitchin,  91  X.  C,  39 ;  Humphreys  v.  Finch,  97  N.  C,  303,*' 
and  in  the  Bowers  case,  Justice  Walker,  after  saying  that  when- 
ever one  of  two  innocent  persons  must  suffer  by  the  act  of  a 
third,  he  who  has  enabled  such  third  person  to  occasion  the  loss 
must  sustain  it,  quotes  Lord  Holt  as  follows:  "For  as  some- 
body must  be  a  loser  by  this  deceit,  it  is  more  reasonable  that 
he  who  employs  and  puts  a  trust  and  confidence  in  the  deceiver 
should  be  the  loser,  than  a  stranger." 

Apply  this  principle  to  the  facts.  The  plaintiff  lived  on  the 
land  he  was  selling,  and  the  defendant  knew  nothing  of  the 
boundaries.  The  defendant's  agent  asked  the  plaintiff  to  furnish 
some  one  who  could  point  out  the  lines.  The  plaintiff  selected 
Sam  Jones  and  said  he  was  familiar  with  the  lines.  Jones 
went  with  the  defendant's  agent  and  made  a  false  representa- 
tion as  to  the  boundary,  which  was  relied  on,  causing  damage. 
Who  ought  to  bear  the  loss  ?  In  my  opinion,  the  law  answers, 
the  plaintiff,  Tarault,  who  first  reposed  confidence  in  Jones, 
although  he  may  have  intended  no  wrong. 
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A.  E.  CHADWICK  v.  LIFE  INSURANCE  COMPANY  OF  VIRGINIA. 

(Filed  20  March,  1912.) 

1.  Motions — Retaxing  Costs — Coiiateral  Matters — Parties. 

Tbe  taxing  of  costs  in  an  action  is  a  collateral  matter  in  whicb 
tbe  witnesses  and  others  claiming  tbe  costs,  and  tlie  party  against 
whom  the  costs  have  been  taxed,  are  tbe  real  parties,  and  tliey 
may  be  retaxed  at  any  time  within  twelve  months. 

2.  Motions — ^Retaxing  Costs— Judgment — ^"To   be  Taxed   by  Clerl(" 

—Res  Judicata. 

A  judgment  that  a  party  litigant  recover  against  his  adversary 
tbe  costs  of  tbe  action  "to  be  taxed  by  the  clerk,"  by  its  express 
terms  directs  the  clerk  to  tax  tbe  costs,  and  bis  doing  so  cannot 
be  held  as  res  judicata. 

3.  Motions — Retaxing    Costs — Witnesses — ^Tender — Nonsuit  —  Mate- 

rial ity. 

When  on  motion  of  defendant  a  nonsuit  upon  tbe  evidence  is 
ordered  after  tbe  examination  of  plaintiff's  witnesses,  the  cost 
of  defendant's  witnesses  may  not  be  taxed  against  the  plaintiff 
when  defendant  has  not  tendered  them ;  for  he  should  have  done 
so  after  tbe  nonsuit  was  ordered,  to  give  tbe  plaintiff  an  oppor- 
tunity to  examine  them  upon  their  materiality,  etc. 

4.  Motions — Costs — Expert  Aiiowance — interpretation  of  Statutes- 

Res  Judicata — Legality  of  Fees. 

The  court  has  now  tbe  statutory  authority  to  fix  tbe  fees  of 
expert  witnesses  (Revisal,  sec.  2803),  and  its  action  is  res  judi- 
cata as  to  the  amount,  leaving  open  the  question  of  the  legality 
of  the  taxing  of  tbe  fee  on  a  motion  to  retax. 

5.  Sapne* 

Tbe  court  having  fixed  tbe  fees  of  certain  named  experts,  it 
was  made  to  api>ear,  on  a  motion  to  retax,  that  tbe  witnesses 
had  not  l)een  examined  by  or  tendered  to  the  party  against  whom 
the  costs  were  taxed :  Held,  these  witness  tickets  were  not  prop- 
erly taxable  against  the  losing  party,  but  should  be  paid  by  tlie 
party  whose  witnesses  they  were. 

Appeal  from  Bragaw,  J,,  at  April  Term,  1911,  of  Wake. 
The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
by  Mr,  Chief  Justice  Clark, 

Douglass,  Lyon  <&  Douglass  for  'plaintiff, 
John  W,  Hinsdale  for  defendant. 
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Clabk,  C.  J.  This  is  a  motion  to  retax  a  bill  of  costs.  The 
action  was  for  a  small  sum.  At  the  conclusion  of  plaintiff's 
teetimony  the  judge  nonsuited  the  plaintiff  and  the  bill  of  costs 
as  taxed  amounts  to  $262.85,  including  fees  to  five  expert  wit- 
nesses and  mileage  of  witnesses  from  Buncombe,  New  Hanover, 
Guilford,  Durham,  and  other  counties.  The  judgment  entered 
by  his  Honor  was  "that  the  defendant  recover  against  the  plain- 
tiff and  surety  on  the  prosecution  bond  the  cost  of  this  action 
to  he  taxed  by  the  clerk  (including  an  expert  fee  of  $10  to  each 
of  the  following  witnesses :  Drs.  W.  L.  Dunn,  W.  H.  Honeycutt, 
J.  H.  Borneman,  Charles  T.  Harper,  and  A.  W.  Goodwin)." 

The  first  objection  raised  by  the  defendant  is  that  a  subse- 
quent judge  has  no  right  to  review  the  action  of  the  trial  judge, 
much  less  can  the  clerk  of  the  court  do  so.  An  examination  of 
the  judgment,  however,  shows  that  the  taxing  of  the  costs  was 
to  be  done  by  the  clerk  himself  and  that  the  judge  simply  fixed 
the  amount  of  the  expert  fees  and  ordered  plaintiff  to  pay  the 
costs.  The  same  point  was  raised  in  In  re  Smith,  105  I^.  C, 
167,  and  the  Court  held,  after  full  discussion  of  the  authorities, 
that  it  was  error  in  the  subsequent  judge  to  hold  that  the  tax- 
ation of  costs  by  the  former  court  was  res  judicata  and  that  he 
had  no  power  to  correct  the  same.  In  that  case  the  Court 
pointed  out  that  the  motion  to  retax  costs  can  be  made  at  any 
time  within  twelve  months;  that  it  is  not  a  reopening  of  the 
matter  decided  upon  the  issues  between  the  plaintiff  and  de- 
fendant, but  that  it  is  a  collateral  inquiry  in  which  the  real 
parties  are  the  witnesses  and  others  claiming  the  costs  and  the 
party  against  whom  they  are  taxed.  This  is  cited  and  approved. 
Cureton  i\  Garrison,  111  N.  C,  272. 

At  common  law,  in  civil  cases  neither  party  recovered  costs 
and  each  side  paid  its  own  witnesses.  Costin  v,  Baxter,  29  N".  C, 
111;  S.  V.  Massey,  104  N.  C,  878.  By  statute,  the  losing  party 
is  taxed  with  the  costs  of  the  witnesses  of  the  winning  party, 
hut  to  prevent  oppression  only  two  witnesses  of  the  winning 
side  to  each  material  fact  can  be  taxed  against  the  losing  side 
(Revisal,  1300),  and  then  only  if  subpoenaed  and  examined  or 
tendered.  Cureton  v.  Garrison,  111  N.  C,  272;  Loftis  v,  Rax- 
^^T,  66  N.  C,  340 ;  Wooley  v.  Robinson,  52  ^,  C,  30.     These 
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cases  have  been  cited  and  approved,  SiUon  v.  Lumber  Co,,  135 
If.  C,  541,  in  which  the  Court  says  that  the  Court  in  Cv^eton 
V,  Oarrison  "sustained  the  following  ruling  of  the  judge  (Hoke) 
below :  'If  the  witnesses  were  not  sworn  and  examined  or  ten- 
dered, even  though  attending  under  subpcsna,  and  though  they 
would  have  given  material  evidence,  their  fees  cannot  be  taxed 
against  the  losing  party.'  "  The  same  cases  have  also  been  fol- 
lowed and  approved  in  Moore  v.  Guaru)  Co,,  136  N.  C,  251, 
and  in  Hohhs  v.  R.  R,,  151  N.  C,  136,  in  which  last  Walker,  J., 
after  citing  numerous  authorities,  lays  down  the  rule,  "Only 
those  witnesses  of  the  successful  party  who  have  been  sworn 
and  either  examined  or  tendered  to  the  opposite  party  can  be 
taxed  against  the  latter."  He  adds :  "The  reason  for  the  rule 
is,  that  if  the  witness  is  examined  the  nature  of  his  testimony 
will  appear  and  the  court  can  then  judge  as  to  its  materiality, 
or,  if  he  is  tendered,  the  party  to  whom  the  tender  is  made  has 
the  opportunity  not  only  of  using  him  as  a  witness,  but  of  ascer- 
taining whether  or  not  his  testimony  is  relevant  to  the  contro- 
versy, and  consequently  whether  he  shall  be  made  to  pay  for  his 
attendance,  if  he  should  be  cast  in  the  suit." 

In  Brown  v,  R.  R.,  140  K  C,  154,  Brown,  J,,  quotes  this  as 
the  well-settled  rule,  and  says :  "The  object  of  tendering  the 
witnesses  is  to  give  the  adversary  party  an  opportunity  to  test 
their  materiality  and  to  prevent  oppression  by  summoning  a 
multitude  of  immaterial  witnesses  for  the  purpose  of  increasing 
costs." 

In  HerriTig  v,  R.  R.,  144  N.  C,  209,  Hoke,  J,,  cites  the  same 
rule  and  the  same  authorities,  but  made  an  exception  where 
after  a  witness  had  been  subpoenaed  and  attended,  by  amendment 
of  the  pleadings  he  was  excused  from  further  attendance,  and 
hence  was  not  present  at  the  trial,"  and  could  not  be  tendered. 
He  cites  also  as  an  exception,  Henderson  v.  Williams,  120  N.  C.i 
339,  where  by  reason  of  a  voluntary  nonsuit  the  defendant  "had 
no  opportunity  to  tender  his  witnesses." 

In  the  present  case  the  plaintiff  had  examined  her  witnesses 
when  on  motion  of  the  defendant  a  nonsuit  was  ordered.  The 
defendant  could  and  should  then  and  there  have  tendered  its 
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witnesses  and  have  given  the  plaintiff  an  opportunity  to  exam- 
ine them  and  strengthen  her  case  or  to  demonstrate  their  imma- 
teriality, if  it  was  sought  to  charge  plaintiff  with  them. 

Originally,  the  court  could  not  fix  an  allowance  for  expert 
witnesses,  but  by  an  amendment  to  the  statute  which  is  to  be 
found  in  Revisal,  2803,  the  court  now  has  such  powers.  The 
allowance  of  $10  to  each  of  the  five  expert  witnesses,  four  of 
whom  were  summoned  from  distant  counties,  is  res  judicata  as 
to  the  amount  and  is  properly  taxable  at  least  against  the  party 
smnmoning  such  witnesses,  and  to  that  extent  it  is  not  review- 
able on  a  motion  to  retax.  But  the  question  whether  the  evi- 
dence of  all  five  of  these  experts  was  material,  and  whether  or 
not  more  than  two  of  them  were  not  to  testify  to  the  same 
material  point  as  other  witnesses,  are  matters  which  were  not 
settled  by  the  order  fixing  the  amount  allowed  the  experts  nor 
by  adjudging  that  the  plaintiff  pay  costs.  That  means  only 
1^1  costs,  and  their  legality  can  be  considered  on  a  motion  to 
retax. 

In  Porter  v.  Durham,  79  N.  C,  598,  the  Court  allowed  the 
fees  of  the  surveyors,  which  might  be  called  expert  fees,  though 
they  were  not  examined  by  the  plaintiff  who  summoned  them 
nor  tendered  to  the  defendant,  because,  said  Reade,  J,,  it  "was 
made  unnecessary  by  reason  that  the  defendants  examined  them 
as  witnesses  of  their  own  accord."  That  was  not  the  case  with 
the  doctors  who  were  summoned  on  this  occasion.  There  was 
no  reason  why  the  defendant  company  when  it  moved  for  non- 
suit should  not  have  tendered  its  witnesses,  as  much  so  as  if 
the  plaintiff  has  "rested,"  or  on  any  other  occasion  when  the 
party  who  ultimately  gains  the  case  has  witnesses  in  attendance 
whom  it  may  think  it  unnecessary  to  examine.  In  this  case  the 
defendant  admits  that  "none  of  its  witnesses  were  sworn,  exam- 
ined or  tendered."  Under  the  uniform  decisions  of  this  Court, 
many  of  which  have  been  above  cited,  the  bill  of  costs  should 
be  retaxed  by  charging  said  witnesses  to  the  party  which  sum- 
moned them,  and  not  to  the  opposite  party,  who  was  afforded 
no  opportunity  to  protect  itself  against  oppression  by  showing 
the  immateriality  of  their  evidence  by  an  examination  of  them. 
Indeed,  the  plaintiff  avers  that  certain  of  the  witnesses  whose 
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mileage  and  per  diem  are  taxed  were  not  even  in  attendance 
upon  the  court  and  that  others  were  the  superintendent  and 
other  officers  of  the  defendant,  who  should  not  have  proved 
attendance. 

The  bill  of  costs  should  be  retaxed  in  accordance  with  this 
opinion. 

Reversed. 


W.  P.  BURRUS  v.  H.  WITCOVER. 
(Filed  13  March,  1912.) 

1.  Contracts — Wagering — Cotton  Futures — Lex  Loci  Contractus — In- 

terpretation of  Statutes. 

An  action  upon  a  wagering  or  "future  contract"  in  cotton  can- 
not be  maintained  in  this  State,  though  entered  into  in  another 
State  where  it  is  lawful.    Revlsal,  sees.  1869,  3823,  3824. 

2.  Contracts — Wagering — Bills  and    Notes — Drafts — Holder — Con- 

sideration illegal. 

The  owner  of  a  draft  which  he  knows  to  have  been  given  In  the 
unlawful  purchase  of  cotton  futures,  or  in  maintaining  of*  pur- 
chasing margins  in  contracts  of  that  character,  is  a  party  to  the 
prohibited  contract,  the  consideration  is  Illegal  and  he  cannot 
recover  from  the  payee  in  his  action  on  the  draft.  Revlsal,  sees. 
1680,  3823,  3824. 

Appeal  from  Whedbee,  J.,  at  November  Term,  1911,  of 
Cravex. 

This  is  an  action  to  recover  on  a  draft  for  $800,  drawn  4 
June,  1906,  at  Marion,  S.  C,  by  W.  A.  Godbold,  in  favor  of 
Burrus  &  Strakley,  and  accepted  by  the  defendant  Witcover. 

The  defendant  set  up  as  a  defense  that  the  consideration  for 
his  acceptance  was  a  gambling  contract  between  the  said  Grod- 
bold  and  the  plaintiff  for  the  purchase  of  cotton. 

The  plaintiff  offered  evidence  that  he  was  the  owner  of  the 
draft,  and  admitted  that  the  firm  of  Burrus  &  Strakley  had 
negotiated  a  number  of  contracts  for  Godbold  for  the  purchase 
of  cotton  on  margin,  known  as  "future  contracts,"  and  that  the 
draft,  which  is  the  basis  of  this  action,  was  drawn  to  enable  the 
said  Godbold  to  furnish  margins  for  other  contracts,  or  to  pay 
a  debt  for  margins. 
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The  defendant  introduced  a  certified  copy  of  the  law  of  South 
Carolina,  from  which  it  appears  that  contracts  for  the  sale  of 
cotton  and  other  things  are  illegal  when  it  is  not  the  intention 
of  the  parties  to  deliver  the  property,  the  subject  of  the  contract, 
and  for  settlements  to  be  made  upon  the  basis  of  the  difference 
in  market  values,  and  the  plaintiff  said,  on  his  examination,  that 
be  did  not  commence  his  action  in  South  Carolina  because  he 
hew  he  could  not  collect  a  gambling  debt  in  the  courts  of  that 
State. 

Upon  these  admissions  by  the  plaintiff,  his  Honor  directed  a 
judgment  of  nonsuit  to  be  entered,  and  the  plaintiff  excepted 
and  appealed. 

Guion  &  Guion  for  plaintiff, 
Ahemethy  &  Davis  for  defendant. 

Allen,  J.  The  plaintiff  objected  to  the  introduction  of  the 
cdtified  copy  of  the  laws  of  South  Carolina,  and  while  we  think 
it  was  competent,  it  is  not,  in  our  opinion,  material  to  the 
decision  of  this  case,  as  our  courts  would  not  aid  in  the  enforce- 
ment of  the  contract,  if  it  is  a  gaming  contract,  although  valid 
in  South  Carolina.  Gooch  v,  Faucett,  122  N.  C,  272 ;  Cannaday 
r.  U.  R,,  143  K  C,  443. 

In  the  latter  case,  after  stating  that  ordinarily  matters  bear- 
ing upon  the  execution,  interpretation,  and  validity  of  a  contract 
are  determined  by  the  law  of  the  place  where  it  is  made.  Justice 
Connor  says:  "The  exceptions  to  the  general  rule  are  thus 
stated  by  Mr.  Lawson,  the  editor  of  the  excellent  and  exhaustive 
article  on  'Contracts'  in  9  Cyc,  674:  'The  general  doctrine 
tiat  a  contract,  valid  when  it  is  made,  is  valid  also  in  the  courts 
of  any  other  country  or  State,  where  it  is  sought  to  be  enforced, 
even  though  had  it  been  in  the  latter  country  or  State  it  would 
be  illegal  and  hence  unenforcible,  is  subject  to  several  excep- 
tions: (1)  When  the  contract  in  question  is  contrary  to  good 
morals;  (2)  when  the  State  of  the  forum,  or  its  citizens,  would 
be  injured  by  the  enforcement  by  its  courts  of  contracts  of  the 
kind  in  question;  (3)  when  the  contract  violates  the  positive 
legislation  of  the  State  of  the  forum,  that  is,  is  contrary  to  its 
Constitution  or  statutes,  and  (4)  when  the  contract  violates  the 
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public  policy  of  the  State  of  the  forum.  These  exceptions  are 
grounded  on  the  principle  that  the  rule  of  comity  is  not  a  right 
of  any  State  or  country,  but  is  permitted  and  accepted  by  all 
civilized  communities  from  mutual  interest  and  convenience,  and 
from  a  sense  of  the  inconvenience  which  would  otherwise  result, 
and  from  moral  necessity  to  do  justice  in  order  that  justice  may 
be  done  in  return.'  " 

That  the  contract  between  Godbold  and  the  plaintiff,  as  de- 
scribed by  the  plaintiff,  is  one  condemned  by  the  laws  of  this 
State  cannot  be  questioned  (Revisal,  sees.  1689,  3823,  and  3824), 
and  one  who  is  a  party  to  such  a  contract  is  not  only  indictable, 
but  the  statute  says,  in  language  that  cannot  be  misunderstood, 
that  "No  action  shall  be  maintained  in  any  court  to  enforce 
any  such  contract,  whether  the  same  was  made  in  or  6ut  of  the 
State,  or  partly  in  and  partly  out  of  this  State,  and  whether 
made  by  the  parties  thereto  by  themselves  or  by  or  through  their 
agents,  immediately  or  mediately;  nor  shall  any  party  to  any 
such  contract,  or  any  agent  of  any  such  party,  directly  or 
remotely  connected  with  any  such  contract  in  any  way  whatever, 
have  or  maintain  any  action  or  cause  of  action  on  account  of 
any  money  or  other  thing  of  value  paid  or  advanced  or  hypoth- 
ecated by  him  or  them  in  connection  with  or  on  account  of 
such  contract  and  agency." 

It  would  seem  to  follow  necessarily  that  the  plaintiff  cannot 
maintain  his  action  in  our  courts  except  upon  the  ground  that 
the  defendant  was  not  a  party  to  the  illegal  contract,  and  that 
he  is  bound  by  his  acceptance.  The  difficulty  with  this  position 
is  that  both  the  plaintiff  and  the  defendant  were  parties  to  the 
contract,  and  the  only  consideration  for  the  acceptance  of  the 
draft  by  the  defendant  was  to  enable  Grodbold  to  continue  his 
illegal  transactions. 

The  exact  question  seems  to  have  been  decided  in  England  in 
1794,  in  Steers  v.  Lashley,  6  T.  R.,  61,  which  was  approved  on 
this  point  in  Embrey  v,  Jemison,  131  U.  S.,  347,  and  this  last 
case  was  cited  with  approval  by  our  Court  in  Garseed  v.  Stem- 
herger,  135  N.  C,  502. 

The  case  of  Steers  v.  Lashley,  supra,  "was  an  action  on  a  bill 
of  exchange  drawn  by  Wilson  on  the  defendant,  and  indorsed 
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oyer  by  the  former  to  the  plaintiff  after  it  had  been  accepted 
by  the  defendant.  At  the  trial  at  the  sittings  at  Westminster 
before  Lord  Kenyon  it  appeared  that  the  defendant  had  engaged 
in  several  stock-jobbing  transactions  with  different  persons,  in 
which  Wilson  was  employed  as  his  broker  and  had  paid  the 
differences  for  the  defendant.  That  a  dispute  arising  between 
Wilson  and  the  defendant  respecting  the  amount  of  those  differ- 
ences, the  matter  was  referred  to  the  plaintiff  and  three  others, 
wbo  awarded  £306,  12s.  6d.  to  be  due  from  the  defendant  to 
Wilson;  for  £100  part  of  which  Wilson  drew  the  bill,  on  which 
the  action  was  brought."  Lord  Kenyon  nonsuited  the  plaintiff, 
being  of  opinion  that  as  the  bill  grew  out  of  a  stock- jobbing 
transaction,  which  was  known  to  the  plaintiff,  he  could  not 
recover  upon  it,  and  in  delivering  his  opinion,  he  said :  "If  the 
plaintiff  had  lent  this  money  to  the  defendant  to  pay  the  differ- 
ences, and  had  afterwards  received  the  bill  in  question  for  that 
smn,  then  according  to  the  principle  established  in  Petrie  v. 
Hmnay  he  might  have  recovered.  But  here  the  bill  on  which 
the  action  is  brought  was  given  for  these  very  differences ;  and 
therefore  Wilson  himself  could  not  have  enforced  payment  of  it. 
Then  the  security  was  indorsed  over  to  the  plaintiff,  he  know- 
ing of  the  illegality  of  the  contract  between  Wilson  and  the 
defendant,  for  he  was  the  arbitrator  to  settle  their  accounts; 
and  under  such  circumstances  he  cannot  be  permitted  to  recover 
on  the  bill  in  a  court  of  law." 

This  language  was  quoted  in  Embrey  v.  Jemison,  supra,  and 
the  Court  further  says  in  that  case :  "While  there  are  authori- 
ties that  seem  to  support  the  position  taken  by  the  defendant  in 
error,  we  are  of  opinion  that,  upon  principle,  the  original  payee 
cannot  maintain  an  action  on  a  note,  the  consideration  of  which 
is  money  advanced  by  him  or  in  execution  of  a  contract  of 
wager,  he  being  a  party  to  that  contract,  or  having  directly  par- 
ticipated in  the  making  of  it  in  the  name  or  on  behalf  of  one 
of  the  parties." 

The  cases  of  Williams  v.  Carr,  80  N.  C,  299,  and  Ballard  v. 
Green,  118  N.  C,  392,  are  not  in  conflict  with  these  views,  as 
they  are  interpreted  in  the  latter  case,  where  the  Court  says, 
after  referring  to  parts  of  the  charge  of  the  judge  of  the  Supe- 


388  m  THE  SUPREME  COURT.  [158 

In  re  Battle. 

rior  Court :  "This  means,  if  the  jury  believed  that  Duke  loaned 
the  money  and  had  no  connection  with  the  speculations,  that  it 
was  a  valid  contract,  and  plaintiff  would  be  entitled  to  recover. 
Williams  v.  Carr,  80  K  C,  294." 

We  are,  therefore,  of  opinion  that  the  consideration  for  the 
acceptance  by  the  defendant  was  illegal,  and  that  there  is  no 
error. 

Affirmed. 


In  re  Administration  on  the  Estate  of  FRANK  P.  BATTLE, 

Deceased. 

(Filed  13  March,  1912.) 

1.  Superior  Courts — Clerks — Probate  —  Executors   and   Administra- 

tors— Removal — Legal  Discretion — Appeal  and  Error — Practice. 
In  the  exercise  of  their  probate  powers,  and  the  legal  discre- 
tion conferred  upon  them,  clerks  of  the  Superior  Court  may 
remove  for  good  cause  shown,  upon  petition  filed  and  notice 
duly  shown,  an  executor  or  administrator,  subject  to  review  by 
the  Superior  Court,  and  by  the  Supreme  Court  on  appeal. 

2.  Superior  Courts — Cierks — Executors  and  Administrators — Issues 

of  Fact — Practice. 

On  issues  raised  in  proceedings  before  the  clerk  of  the  Supe- 
rior Court  for  the  removal  of  an  executor  or  administrator  for 
good  cause  shown,  it  Is  not  required  that  the  clerk  transfer  the 
cause  to  the  Superior  Court  for  the  trial  of  the  issue,  as  appli- 
cations of  this  character  are  not  regarded  in  the  nature  of 
adversary  proceedings,  but  as  a  power  conferred  on  the  clerii 
with  a  view  of  protecting  estates,  often  presenting  the  necessity 
for  his  prompt  action.    Rev! sal,  sec.  35. 

3.  Superior    Court»— Clerks — Executors    and    Administrators — Com- 

pensatlon — Contracts — Removal   of  Administrator — Appeal  and 
Error. 

It  appearing  by  admission  of  record  in  the  Supreme  Court  on 
appeal  from  an  order  removing  an  administrator  for  cause,  that 
he  had  procured  from  the  wife  of  the  deceased,  an  illiterate 
woman,  and  her  minor  children,  the  npxt  of  kin,  a  contract  by 
which  he  and  another,  who  had  aided  him,  were  to  receive  25 
per  cent  more  than  the  legal  charges  allowed  to  administrators: 
Held,  the  order  removing  him  was  properly  made. 
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Appeal  from  Ferguson,  J,,  from  Nash. 

Case  on  removal  of  W.  R.  Mann,  administrator  of  Frank  P. 
Battle,  deceased,  heard  on  appeal  from  Clerk  of  Superior  Court 
of  Xasli  County,  before  his  Honor,  (?.  S.  Ferguson,  Judge,  hold- 
ing the  courts  of  the  Fourth  Judicial  District,  on  20  December, 
1911.  There  was  judgment  of  removal,  affirming  a  like  judg- 
ment by  the  clerk,  and  said  W.  R.  Mann  excepted  and  appealed. 

T.  T.  Thome  for  Mann,  appellant. 
Brooks  &  Taylor  for  appellee, 

Hoke,  J.  It  appears  of  record  that  Frank  Battle  died  domi- 
ciled in  Nash  County  on  29  September,  1911,  and  within  two 
or  three  weeks  thereafter  W.  R.  Mann  was  duly  qualified  as  his 
administrator;  that  the  proceedings  were  had  before  T.  A.  Sills, 
Esq.,  Clerk  Superior  Court  of  Nash  County,  and  on  presentation 
of  a  paper-writing  purporting  to  be  a  renunciation  of  Cora 
Battle,  widow  of  deceased,  in  favor  of  W.  R.  Mann.  This 
paper,  bearing  date  13  October,  1911,  appeared  to  be  signed  by 
Cora  Battle  having  made  her  mark  thereto,  and  same  was  wit- 
nessed by  one  R.  L.  Powell.  Thereafter,  to  wit,  on  20  Novem- 
ber, 1911,  on  petition  filed  and  notice  duly  given,  affidavits  were 
submitted  on  part  of  Cora  Battle  tending  to  show  that  she  had 
not  signed  the  renunciation  nor  authorized  any  one  to  sign  it  for 
ber.  At  same  time  affidavit  was  made  on  the  part  of  Robert  L. 
Powell,  to  the  effect  that  Cora  Battle  made  her  mark  to  said 
paper-writing  in  the  presence  of  affiant  as  subscribing  witness 
and  that  the  contents  were  fully  explained  and  understood  by 
ber.  It  was  admitted  on  the  hearing  by  W.  R.  Mann,  that  of 
tbe  same  date  that  the  renunciation  purported  to  be  signed,  and 
in  contemplation  of  his  administering  on  the  estate,  he  had  pro- 
cured from  the  widow  a  contract  by  which  he  was  to  be  allowed 
25  per  cent  of  the  entire  estate,  in  addition  to  the  fees  allowed 
by  law.  It  was  also  admitted  by  Robert  Powell,  the  subscribing 
^tness,  that  he,  the  witness,  had  one-half  interest  in  the  con- 
tract obtained  by  Mann,  to  wit,  25  per  cent  in  addition  to  lawful 
fees,  and  that  the  contract  and  the  renunciation  were  carried  by 
bim  to  Cora  Battle  and  executed  at  one  and  the  same  time. 
Tbe  clerk  found  as  facts  that  the  renunciation  had  not  been 
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made  or  authorized  by  the  widow,  and  found  the  facts  also  in 
accord  with  the  admissions,  and  gave  judgment  of  removal. 

On  appeal,  the  judge  affirmed  the  judgment  of  the  clerk,  on 
the  ground  that  under  the  circumstances  of  the  parties  the 
obtaining  of  the  contract  in  question  from  the  widow  and  six 
of  the  nine  children  of  Frank  Battle,  deceased,  showed  W.  R. 
Mann  to  be  an  unfit  person  to  administer  on  the  estate ;  where- 
upon said  Mann  excepted  and  appealed,  assigning  for  error, 
chiefly,  that  the  pleadings  and  affidavits  before  the  clerk  having 
raised  an  issue  of  fact,  the  proceeding  should  have  been  trans- 
ferred to  the  civil-issue  docket  for  trial  by  jury.  (2)  That  his 
Honor  held  the  obtaining  of  the  contract  showed  W.  R.  Mann 
to  be  an  unfit  person,  when  said  Mann  had  offered,  in  the  Supe- 
rior Court,  to  surrender  his  contract,  and  offered  affidavits,  fur- 
ther, of  a  number  of  citizens  to  the  effect  that  he  was  a  man 
of  good  character  and  good  business  standing  in  the  community 
where  he  lived. 

It  is  well  understood  that  our  clerks  of  the  Superior  Court, 
on  petition  filed  and  notice  duly  served,  in  the  exercise  of  powers 
conferred  upon  them  on  matters  of  probate,  may  remove  an 
executor  or  administrator  for  good  cause  shown.  They  make 
such  orders  in  the  exercise  of  a  legal  discretion,  which  may  be 
reviewed  upon  appeal.  An  application  of  this  character  is  not 
regarded  as  being  in  the  nature  of  an  adversary  proceeding,  but 
a  power  conferred  with  a  view  of  protecting  the  estate,  and 
because  prompt  action  may  often  be  necessary  to  this  end,  a 
clerk  is  not  required,  on  issues  raised,  to  transfer  the  cause  to 
Superior  Court  for  a  jury  trial,  but  may  and  ordinarily  should 
take  definite  action  in  the  premises.  The  practice  in  such  cases 
is  very  well  stated  in  Edwards  v.  Oobb,  95  N".  C,  pp.  4-9,  in 
which  Merrimon,  J,,  delivering  the  opinion,  said:  "This  pro- 
ceeding is  neither  a  civil  action  nor  a  special  proceeding  under 
the  Code  of  Civil  Procedure.  Its  purpose  is  not  to  litigate  the 
alleged  rights  and  liabilities  of  adverse  parties,  settle  the  same, 
and  give  judgment  against  one  party  in  favor  of  another,  but 
it  is  to  require  one  who  is  charged  by  the  law  with  special  duties 
and  trusts,  for  whosoever  may  be  interested,  to  show  cause  why, 
in  some  cases,  he  shall  not  give  such  bond  as  may  be  required 
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of  tim,  conditioned  for  the  faithful  discharge  of  his  duties,  and 
in  others,  why  he  shall  not  be  removed  from  his  place  of  oflSce 
because  of  some  disqualification,  malfeasance,  misfeasance,  or 
nonfeasance,  that  disqualifies  or  unfits  him  in  that  respect,  and 
renders  it  necessary  that  he  shall  be  promptly  removed  from  it. 
While,  ordinarily,  some  person  or  persons  rightfully  interested 
should  make  the  application  for  such  removal,  suggest  the 
grounds  for  it,  and  produce  the  appropriate  and  necessary  proofs 
in  that  behalf,  and  Ijecome  parties  to  a  proceeding  for  the  pur- 
pose, and  responsible  for  costs,  the  clerk,  in  the  exercise  of  his 
jurisdictional  powers,  requires  the  executor  or  administrator,  as 
the  case  may  be,  to  answer  before  him  and  show  cause,  or  be 
removed  from  his  office,  to  the  end  that  the  interests  of  the 
estate  may  be  subserved  and  the  rights  of  parties  interested  pro- 
tected by  his  removal,  and  the  appointment  of  a  suitable  person 
in  his  stead.  The  clerk  has  power,  as  we  have  seen,  for  proper 
cause,  to  make  such  removal,  and,  pending  any  litigation  in 
that  respect,  to  make  all  necessary  interlocutory  orders  for  the 
protection  and  better  securing  of  the  estate.  The  Code,  sec. 
1521;  Taylor  v.  BidMe,  71  N.  C,  1;  In  re  Bnnson,  73  N".  C, 
278. 

"Ordinarily,  in  such  matters,  issues  of  fact  do  not  arise — 
only  questions  of  fact  are  presented,  and  the  clerk  hears  the 
matter  before  him  summarily ;  he  finds  the  facts  from  affidavits 
and  competent  documentary  evidence,  and  founds  his  orders  and 
judgments  on  same.  He  may,  in  his  discretion,  in  some  case, 
direct  issues  of  fact  to  be  tried  by  a  jury,  and  transfer  them  to 
the  Superior  Court  to  be  tried,  as  directed  by  The  Code,  sec. 
116,  but  regularly  he  will  not.  No  doubt,  in  some  cases,  he 
ought  to  do  so.  And  also,  by  virtue  of  this  section,  the  executor 
or  administrator,  or  any  person  interested,  may  appeal  from 
the  finding  of  fact  and  the  judgment  of  the  clerk,  to  the  judge 
having  jurisdiction,  in  term-time  or  in  vacation,  and  the  judge 
may  review  the  findings  of  fact,  if  need  be,  and  decide  such  ques- 
tions of  law  as  may  be  raised,  affirm,  reverse,  or  modify  the 
order  or  judgment  of  the  clerk,  and  remand  the  matter  to  him 
for  such  further  action  as  ought  to  be  taken.  From  the  judg- 
ment of  the  judge  an  appeal  would  lie  to  this  Court,  and  errors 
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of  law  only  should  be  assigned.  The  judge  in  reviewing  the 
findings  of  fact  might,  in  his  discretion,  direct  proper  issues  of 
fact  to  be  tried  by  a  jury,  for  his  better  information,  and  in 
some  cases  it  may  be  he  ought  to  do  so.  The  statute  conferring 
power  on  the  clerk  to  remove  executors  and  administrators  does 
not  prescribe  in  terms  how  the  facts  in  such  matters  shall  be 
ascertained,  but  it  plainly  implies  that  he  shall  act  promptly 
and  summarily.'' 

Authority  with  us  is  in  general  approval  of  the  position  as 
stated.  Murrill  v.  SancUin,  86  N.  C,  54;  In  re  Brinson,  admr., 
73  X.  C,  278 ;  Taylor  v.  BidcUe,  71  N".  C,  1 ;  Lovimer,  exr.,  v. 
Pearce,  guardian,  70  N".  C,  168 ;  Hunt  v.  Sneed,  64  N".  C,  180, 
and  the  statute,  Revisal,  ch.  1,  sec.  35,  authorizing  and  directing 
that,  in  all  cases  of  revocation,  etc.,  "the  clerk  shall  immedi- 
ately appoint  a  successor,  etc.,  and  make  such  orders  as  mav 
tend  to  the  better  ordering  of  the  estate,"  is  in  express  recog- 
nition of  the  principle.  The  clerk,  therefore,  was  not  required 
to  transfer  the  cause  to  the  civil-issue  docket  and  delay  action 
till  trial  had. 

We  concur  also  in  the  view  taken  by  his  Honor,  that  it  suffi- 
ciently appeared  from  the  admissions  of  record  that  the  appel- 
lant was  not  a  fit  or  suitable  person  to  act  as  administrator  of 
this  estate,  and  that  a  determination  of  other  questions  pre- 
sented was  not  necessarily  required.  It  may  be  that  the  taking 
of  a  contract  of  this  character  might  not  always  and  as  a  matter 
of  law  justify  the  removal,  but  under  the  circumstances  pre- 
sented here,  showing  that  within  two  weeks  of  intestate's  death 
the  appellant,  a  well-informed  and  capable  business  man,  by  his 
own  admission  and  through  the  agency  of  one  R.  L.  Powell,  the 
subscribing  witness,  went  to  the  house  of  the  widow,  who  could 
neither  read  nor  write,  and  obtained  from  her  and  from  six  of 
her  children  a  contract  for  25  per  cent  of  the  estate  over  and 
above  lawful  fees,  the  administrator  and  the  witness  to  share 
equally  in  the  amount,  evinces  such  an  erroneous  concept  of 
official  duty  as  to  demonstrate  his  unfitness  and  justify  his 
removal.  While  the  clerk,  in  such  cases,  is  in  the  exercise  of 
a  legal  discretion  which  may,  as  stated,  be  reviewed  on  appeal, 
he  is  necessarily  allowed  a  large  latitude  in  such  matters,  and, 
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in  the  present  case,  on  authority  and  the  facts  admitted  of 
record,  we  are  of  opinion,  and  so  hold,  that  the  order  of  removal 
was  properly  made.  Simpson  v,  Jones,  82  N.  C,  323 ;  N.  C. 
R.  R.  V.  Wilson,  81  N.  C,  223;  Estate  v.  Pike,  45  Wis.,  391; 
11  A.  and  E.,  823 ;  1  Williams  Exr.,  9  Amer.  Ed.,  p.  702.  There 
is  no  error,  and  the  judgment  of  the  Superior  Court  is 
Affirmed. 


R.  M.  HICKS  V.  SEABOARD  AIR  LINE  RAILWAY  AND  BOARD 
OF  ROAD  TRUSTEES  OF  FRANKLINTON  TOWNSHIP. 

(Filed  13  March,  1912.) 

Railroad* — Rights  of  Way — Highways — Pleadings — Demurrer. 

The  complaint  in  an  action  alleging  that  a  railroad  company 
had  laid  out  and  used  a  public  road  over  the  plaintifiTs  lands 
under  the  care  and  in  the  charge  of  certain  township  road  com- 
missioners causing  the  latter  to  go  upon  his  lands  to  the  side  of 
the  railroad  right  of  way,  to  plaintiff's  damage,  without  allega- 
tion that  the  railroad  company  had  entered  upon  his  lands  or 
comgiitted  any  act  causing  him  injury,  or  any  relationship  which 
would  cause  liability  to  the  railroad  for  the  acts  of  the  commis- 
sioners, does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  as  against  the  railroad  company,  and  is  demurrable. 

Appial  from  Carter,  J,,  at  January  Term,  1912,  of  Frank- 

Appeal  by  Seaboard  Air  Line  Railway  Company. 

This  is  an  appeal  from  a  judgment  overruling  a  demurrer. 

The  complaint  alleges  that  the  plaintiff  is  a  resident  of  Frank- 
Im  County  and  the  owner  of  land  adjoining  the  right  of  way 
of  the  defendant  company ;  that  the  Board  of  Trustees  of  Frank- 
^inton  Township  is  a  corporation  created  by  chapter  245,  Laws 
IW,  and  has  complete  control  of  the  public  roads  in  Franklin- 
ton  Township,  and  is  empowered  to  construct,  maintain,  and  im- 
prove the  same ;  that  prior  to  the  construction  of  said  railroad 
the  public  county  road  ran  along  the  lands  now  owned  by  plain- 
^ff,  and  had  so  run  for  many  years — beyond  the  memory  of 
tms  plaintiff — and  the  said  railroad  company,  about  the  year 
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1885,  in  the  construction  of  its  road  at  this  point,  laid  its  track 
along  the  side  of  and  parallel  to  said  public  road,  but  within  less 
than  forty  feet  thereof.  The  said  public  road,  running  within 
forty  feet  of  said  railroad  track  and  on  its  right  of  way,  has  been 
recognized  and  used  as  a  public  road  ever  since — up  to  the  time 
complained  of  was  continuously  so  used;  and  the  said  railroad 
company  has  never  obtained  any  grant  or  conveyance  thereof 
from  any  authorized  source,  nor  made  any  consideration  there- 
for ;  that  said  public  road  was  one  of  the  most  important  public 
roads  in  said  Franklinton  Township,  and  under  said  act  of  the 
General  Assembly  of  1909  it  was  under  the  control  of  said  road 
trustees,  and  full  power  was  vested  in  said  trustees  to  improve 
same  as  might  be  desired  for  the  best  use  of  the  public ;  that  in 
June,  1910,  the  defendant  road  trustees  began  the  work  of  im- 
proving said  public  road,  but  along  the  plaintiff's  land,  where 
said  road  was  within  forty  feet  of  said  railroad  track,  as  plain- 
tiff is  informed  and  believes,  and  so  avers,  said  road  trustees 
were  forbidden  by  the  said  defendant  railroad  company  to  do 
any  work  in  the  way  of  drainage  or  grading  said  public  road- 
bed or  otherwise  improving  same  at  any  place  within  forty  feet 
of  the  center  of  the  railroad  track;  that,  after  being  forbidden, 
and  in  consequence  thereof,  said  road  trustees  proceeded  to  con- 
struct a  public  road  adjoining  the  lands  of  said  railroad  out- 
side of  its  right  of  way  and  upon  the  lands  of  the  plaintiff; 
that  in  the  construction  of  the  said  public  road  there  was  taken 

from  the  plaintiff's  land  a  strip  thirty  feet  vsdde  and long, 

including  a  part  of  the  yard  in  front  of  plaintiff's  residence,  to 
his  great  damage;  that  to  his  request  to  have  his  damages 
assessed  under  the  provisions  of  the  said  Franklinton  Town- 
ship Roads  Act  fixed,  the  road  trustees  reply  that  the  said  de- 
fendant railroad,  having  taken  the  public  road  in  its  right  of 
way,  should  pay  all  the  damages  caused  in  securing  a  location 
for  the  road  as  now  laid  off  on  plaintiff's  land.  The  defendant 
railroad  denies  liability  therefor,  and  plaintiff,  by  both  defend- 
ants, is  denied  recompense  for  the  injuries  sustained  by  him. 
And  the  plaintiff  is  unable,  therefore,  to  determine  in  what  juris- 
diction and  in  what  manner  to  move  for  the  remedy  for  the 
injury  done  to  him. 
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The  defendant  railroad  demurs  to  the  complaint,  upon  the 
ground  that  it  does  not  state  a  cause  of  action  against  it,  and 
further  because  it  discloses  that  the  remedy  of  the  plaintiff  is 
by  mandamus  against  said  board  of  trustees. 

Judgment  was  entered  overruling  the  demurrer,  and  the  de- 
fendant excepted  and  appealed. 

WiUiam  H.  Ruffin  for  plaintiff. 

Murray  AMen  and  F.  S.  Spruill  for  S.  A.  L,  Railroad, 

Bicketi,  White  &  McHone  for  defendant  Road  Trustees, 

Allen,  J.  We  are  unable  to  see  that  any  cause  of  action  is 
stated  against  the  defendant  railroad. 

The  plaintiff  does  not  allege  that  said  defendant  has  entered 
upon  his  land,  or  has  committed  any  act  causing  him  injury, 
nor  is  any  relationship  shown  which  would  make  the  defendant 
liable  for  the  acts  of  the  board  of  trustees. 

It  would  seem  that  the  board  of  trustees  had  the  right  to 
enter  upon  the  lands  of  the  plaintiff  for  the  purpose  of  locating, 
relocating,  or  changing  a  public  road,  and  the  act  of  the  Gen- 
eral Assembly  (chapter  245,  Laws  1909)  which  confers  this 
power  furnishes  a  remedy  to  the  owner  of  the  land  thus  taken 
for  a  public  use. 

The  question  debated  here,  as  to  the  right  of  the  trustees  to 
proceed  against  the  railroad,  is  not  before  us,  and  we  refrain 
from  expressing  any  opinion  upon  it. 

There  is  error  in  overruling  the  demurrer,  and  the  judg- 
ment is 

Reversed. 


0.  D.  BATCHEIX)R,  Executob  of  V.  B.  BATCHELOR,  v.  J.  D. 

OVERTON  AND  TOM  TAYLOR. 

(Filed  13  March,  1912.) 

1.  Clerks  of  Court — Probate  Powers — Executors  and  Administrators 
— Orders — Collateral  Attack — Practice. 

When  the  clerk  of  the  Superior  Court,  In  the  exercise  of  his 
probate  powers  conferred  by  statute,  has  general  Jurisdiction  of 
the  subject-matter  of  the  inquiry,  as  indicated  In  Revisal,  sec. 
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16,  and,  on  application  made,  has  entered  a  decree  appointing  an 
executor  or  administrator,  and  letters  are  accordingly  issued, 
such  decree  is  controlling  and  may  not  be  successfully  attacked 
or  in  any  way  questioned  except  by  direct  proceedings  instituted 
for  the  purpose. 

i 

2.  Same — Nonresidents — Bonds — Irregularities. 

When  a  foreign  executor  has  been  in  all  otlier  respects  regu- 
larly appointed  and  qualified  by  the  clerk,  his  failure  to  give 
bond  specified  in  Revisal,  sees.  5  (5),  28,  and  319,  is  only  an 
irregularity,  and  cannot  be  collaterally  attacked  in  an  action 
brought  by  him  to  recover  upon  a  note  due  the  estate  and  to  fore- 
close a  mortgage  securing  It. 

3.  Clerks  of  Courts — Executors  and   Administrators — Nonresidents 

— Qualifications — Presumptions. 

When  it  appears  that  an  executor  was  regularly  qualified  by 
the  clerk  of  the  court  having  Jurisdiction,  It  is  a  fair  inference 
that  at  that  time  he  was  a  resident  of  this  State,  though  It  Is 
made  to  appear  that  he  was  nonresident  at  the  time  of  the  com- 
mencement of  his  action  to  collect  a  debt  alleged  to  be  due  the 
estate ;  and  semUe,  the  prohibitive  terms  of  Revisal,  sees.  28  and 
319,  respecting  the  giving  of  a  bond  by  nonresident  executors, 
.  does  not  apply  to  the  facts  of  this  case. 

4.  Clerks  of  Courts — Executors  and   Administrators — Nonresidents 

— Bills  and   Notes — Mortgages — Defenses. 

The  defendant  having  bought  certain  property  from  the  plain- 
tiff, as  executor,  gave  his  note  for  a  part  of  the  purchase  price, 
and  secured  It  by  a  mortgage  on  the  property.  In  an  action  by 
the  executor  upon  the  note  and  mortgage.  Held,  the  defense  Is 
not  open  that  the  executor,  though  duly  qualified,  was  a  non- 
resident, or  that,  not  having  given  the  bond  as  required  by  the 
statute,  he  could  not  maintain  an  action  in  our  courts,  neither 
the  title  nor  possession  of  the  purchaser  having  been  disturbed 
or  In  any  way  questioned. 

Appeal  from  Ferguson,  J.,  at  November  Term,  1911,  of  Nash. 

Action  of  claim  and  delivery.  On  reading  the  pleadings  and 
it  being  admitted  that  plaintiff,  at  the  time  of  trial,  was  not  a 
resident  of  this  State  and  had  not  given  a  bond  in  the  State  as 
executor,  his  Honor,  on  motion,  entered  judgment  of  nonsuit, 
and  plaintiff  excepted  and  appealed. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
by  Mr,  Justice  Hoke. 
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E.  B.  Grantham  and  Austin  &  DavenpoH  for  plaintiff. 
Brooks  &  Taylor  for  defendants, 

Hoke,  J.  It  was  alleged  in  the  complaint  and  admitted  in 
the  answer  that  in  December,  1902,  plaintiff,  O.  D.  Batchelor, 
was  duly  qualified  as  executor  of  V.  B.  Batchelor,  deceased. 
The  letters  of  administration  to  O.  D.  Batchelor  of  said  date, 
in  proper  form,  were  received  in  evidence,  showing  that '  said 
V.  B.  Batchelor  had  died  resident  in  Nash  County,  leaving  a 
last  will  and  testament  and  appointing  plaintiff  his  said  execu- 
tor, and  it  was  further  admitted  that  the  will  provided  that  no 
bond  should  be  required.  It  was  further  alleged  in  the  com- 
plaint and  admitted  in  the  answer  that  in  December,  1908,  plain- 
tiff, as  executor,  had  sold  and  delivered  to  defendants  the  saw- 
mill, engine,  boiler,  and  other  property,  the  subject  of  the  con- 
troversy, for  $600;  had  received  $150  on  the  purchase  price  and 
took  a  mortgage  on  said  property  to  secure  the  amount  remain- 
ing due,  to  wit,  $450,  and  the  mortgage  was  made  part  of  the 
complaint.  It  was  further  alleged  in  the  complaint  and  denied 
in  the  answer  that  no  other  and  further  payment  had  been  made 
on  the  purchase  price,  and  that  plaintiff  was  the  owner  of  the 
property,  under  and  by  virtue  of  said  mortgage,  and  had  insti- 
tuted present  suit  after  the  defendants  had  failed  to  make  the 
payments  required  by  said  mortgage  and  after  each  and  every 
of  the  payments  therein  mentioned  had  become  due  and  payable. 

On  these  facts  and  admissions,  we  are  of  opinion,  and  so  hold, 
that  plaintiff  is  entitled  to  proceed  with  his  action,  and  that  the 
order  of  nonsuit  should  be  set  aside,  and  this,  although  it  was 
admitted  further  that,  at  the  time  of  trial,  the  plaintiff  was  a 
nonresident  and  had  given  no  bond.  On  this  subject  our  statute, 
Revisal,  ch.  1,  sec.  5,  subsec.  2,  enacts  that  a  nonresident  may 
quaUfy  as  executor;  section  28,  that  such  executor  shall  give 
bond,  etc.;  and  in  chapter  9,  sec.  319,  it  is  provided  that  every 
executor,  etc.,  from  whom  d  bond  is  required  by  law,  before 
letters  issued,  must  give  a  bond,  etc. 

Notwithstanding  these  requirements  of  the  statute,  it  is  very 
generally  held  that  when  a  clerk  of  our  Superior  Court,  in  the 
exercise  of  the  probate  powers  conferred  by  statute,  has  gen- 
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eral  jurisdiction  of  the  subject-matter  of  inquiry,  as  indicated 
in  chapter  1,  sec.  16,  Revisal,  and  on  application  made  has 
entered  a  decree  appointing  an  executor  or  administrator,  and 
letters  are  accordingly  issued,  such  decree  is  controlling  and  may 
not  be  successfully  attacked  or  in  any  way  questioned  but  by 
direct  proceedings  instituted  for  the  purpose.  Fann  v.  R.  R., 
155  N.  C,  136;  Jordan  v.  R,  R,,  125  Wis.,  581,  4  Anno.  Cases, 
1113;  Croswell  on  Executors,  pp.  19-127..  In  Fann's  case,  speak- 
ing to  the  general  question,  the  Court  said:  "In  this  day  and 
time  and  under  our  present  system,  it  seems  to  be  generally  con- 
ceded that  the  decrees  of  probate  courts,  when  acting  within  the 
scope  of  their  powers,  should  be  considered  and  dealt  with  as 
orders  and  decrees  of  courts  of  general  jurisdiction,  and,  where 
jurisdiction  over  the  subject-matter  of  inquiry  has  been  properly 
acquired,  that  these  orders  and  decrees  are  not  as  a  rule  subject 
to  collateral  attack.  The  facts  very  generally  recognized  as 
jurisdictional  are  stated,  in  section  16  of  our  Revisal,  to  be  that 
there  must  be  a  decedent ;  that  he  died  domiciled  in  the  county 
of  the  clerk  where  application  is  made,  or  that,  having  his  domi- 
cile out  of  this  State,  he  died  out  of  the  State,  leaving  assets  in 
such  county  or  assets  have  thereafter  come  into  such  county; 
having  his  domicile  out  of  the  State,  he  died  in  the  county  of 
such  clerk,  leaving  assets  anywhere  in  the  State  or  assets  have 
thereafter  come  into  the  State;  and  where,  on  application  for 
letters  of  administration,  these  facts  appear  of  record,  the  ques- 
tion of  the  qualifications  of  the  court's  appointee  cannot  be  col- 
laterally assailed.  That  is  one  of  the  very  questions  referred  to 
him  for  decision.  But  if  a  person  has  been  selected  contrary  to 
the  prevailing  rules  of  law,  the  error  must  be  corrected  by  pro- 
ceedings instituted  directly  for  the  purpose,''  citing  Hall  f. 
R.  R.,  146  N".  C,  345 ;  Springer  v.  Shavender,  118  N.  C,  33 ; 
Lyle  V.  SUer,  103  N.  C,  261;  Moore  v,  Eure,  101  K  C,  11; 
London  v.  R.  R,,  88  N.  C,  585,  and,  generally,  on  the  subject 
see  Dobler  v.  Strobhr,  9  N.  Dakota,  104,  with  notes  by  the 
editor  in  81  Amer.  St.  Rep.,  pp.  530-535;  Croswell  on  Executors 
and  Administrators,  p.  19  et  seq. 

Applying  the  principle,  authority  here  and  elsewhere  is  to 
the  effect  that  when  a  decree  has  been  entered  under  circum- 
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stances  stated,  the  failure  to  give  a  bond  or  the  giving  of  an 
insufficient  bond  is  only  an  irregularity,  in  no  way  affecting  the 
Talidity  of  the  appointment,  and  that  such  appointment  may 
not  be  questioned  collaterally.  Howerton  v.  Sexton,  104  N".  C, 
75;  Garrison  v.  Cox,  95  IST.  C,  353 ;  Hxighes  v.  Hodges,  94  N.  C, 
56;  Granherry  v.  Mhoon,  12  N.  C,  456;  Dobler  v,  Strobler, 
mpra;  Leatherwood  v.  SviUvan,  81  Ala.,  458 ;  Ex  Parte  Max- 
weU,  37  Ala.,  362 ;  Harris  v.  CMpman,  9  Utah,  101 ;  In  re 
Craig's  Estate,  24  Montana,  37 ;  Croswell  on  Executors,  p.  187. 
It  would  seem  that  the  prohibitive  terms  of  chapter  1,  sec.  28, 
and  chapter  9,  sec.  319,  do  not  apply  to  the  present  case,  for 
while  it  is  admitted  for  defendant  that  plaintiff  is  not  at  pres- 
ent a  resident  of  this  State,  the  admission  also  appears  of  record 
that  plaintiff's  qualifications  in  1902  were  regular  and  'proper, 
and  we  think  it  a  fair  inference  that  when  he  originally  quali- 
fied he  was  a  resident  of  the  State.  Moore  v,  Eure,  101  N.  C, 
U.  In  such  case,  and  in  any  event,  the  appointment  should 
stand  unless  set  aside  and  letters  recalled  by  direct  proceedings. 

Apart  from  this,  it  is  admitted  that  defendants  bought  the 
property  from  plaintiff  and  executed  the  mortgage  sued  on  to 
him  as  executor,  and  in  the  absence  of  any  proof  or  suggestion 
that  defendants'  possession  had  been  disturbed  or  the  title  passed 
to  him  in  any  way  rightfully  questioned,  it  is  not  open  to  de- 
fendants to  resist  payment  or  the  surrender  of  the  property,  as 
required  by  his  contract.  Webster  v.  Laws,  89  N.  C,  225;  35 
Cjc,  p.  541. 

There  is  error,  and  this  will  be  certified,  that  the  trial  may 
proceed  and  the  rights  of  the  parties  finally  determined. 

Reversed. 


J.  W.  WILLIAMS  V.  G.  F.  DUNN  et  al. 

(Filed  20  March,  1912.) 

1*  Executions — Irregularities — Motion  to  Quash — Practice. 

T'sually.  the  proper  method  of  obtaining  redress  for  irregu- 
larities affecting  tlie  validity  of  an  execution  is  to  recall  it  upon 
notice  and  motion  in  the  court  from  which  it  was  issued. 
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2.  Same — Parties — Purchasers. 

An  execution  and  sale  thereunder  may  be  quashed  on  motion 
properly  made,  as  against  a  party  of  record  or  purchaser  with 
full  notice,  for  irregularities  affecting  its  validity,  but  not  as 
against  an  innocent  purchaser  who  was  not  a  party. 

3.  Executions — Irregularities — Motions  to   Quash — Courts — Jurisdic- 

tion— Clerks  of  Court. 

Before  sale  under  execution,  proceedings  may  be  instituted  be- 
fore the  clerk  to  recall  the  execution  upon  grounds  atfecting  Its 
validity,  but  after  return  made,  and  especially  when  there  may  be 
certain  equitable  claims  for  adjustment,  semhle,  the  practice  is 
that  the  motion  should  be  made  before  the  Judge  In  term. 

4.  Same — Interpretation  of  Statutes. 

The  clerk  is  but  a  part  of  our  Superior  Court,  and  when  a  mo- 
tion to  quash  an  execution  and  sale  under  judgment  for  irre^- 
laritles  affecting  the  validity  of  the  sale  is  made  before  the 
clerk,  and  regularly  brought  before  the  judge  in  term,  all  Par- 
ties having  been  duly  notified,  the  judge  should  retain  jurisdic- 
tion, and  not  dismiss  the  proceedings  for  want  of  authority 
in  the  clerk  to  set  aside  the  execution  theretofore  issued.  Semhk, 
Revlsal,  sec.  614.  would  apply. 

Appeal  from  Ferguson,  J.,  at  January  Term,  1912,  of  Lenoib. 

This  was  a  motion  to  quash  an  execution  and  sale  had  there- 
under, heard  on  appeal  from  Superior  Court  Clerk.  On  the 
hearing,  the  court  being  of  opinion  that  the  clerk  had  no  juris- 
diction to  entertain  or  act  on  the  motion,  entered  judgment  dis- 
missing the  proceedings,  and  the  applicant,  John  Williams, 
having  duly  excepted,  appealed. 

Bouse  &  Land  for  plaint  iff. 
C.  F.  Dunn  for  defendant. 

TToKE,  J.,  after  stating  the  case :  It  appears  of  record  that  on 
13  February,  1909,  one  Jessie  Williams  having  obtained  a  judg- 
ment in  a  justice's  court  against  John  Williams,  the  present 
appellant,  for  $35.12  and  interest,  caused  the  same  to  be  duly 
docketed  in  the  Superior  Court  of  Lenoir  County,  and  on  21 
October,  1910,  the  same  was  assigned  and  transferred  of  record 
to  Charles  F.  Dunn,  cashier  of  Charles  F.  Dunn  &  Sons.  That 
on  8  February,  1911,  execution  was  issued  returnable  to  March 
term  of  Superior  Court,  same  being  within  forty  days  from 
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date  of  issue.  That  under  said  execution,  on  14  March,  1911, 
certain  real  estate  of  appellant,  to  wit,  three  lots  in  the  city  of 
Kinston,  was  sold  by  sheriff  and  the  same  bought  by  Charles  F. 
Dunn,  cashier,  at  the  price  of  $125,  and  same  was  thereafter, 
on  13  April,  1911,  conveyed  by  the  sheriff  to  said  Charles  F. 
Dunn,  etc.  That  on  2  September,  pursuant  to  notice  duly 
issued  and  served  on  Jessie  Williams  and  C.  F.  Dunn,  motion 
was  made  to  quash  said  execution  and  sale,  and  there  were 
affidavits  submitted  on  part  of  appellant  tending  to  show  vari- 
ous irregularities  in  the  proceedings  by  which  appellant's  land 
was  sold,  among  others,  that  the  execution  had  been  issued 
within  forty  days  of  the  term  to  which  the  same  was  returnable 
and  contrary  to  section  624,  Revisal;  that  the  sale  was  made 
without  proper  advertisement,  and  that  by  the  action  of  Charles 
F.  Dunn,  competitive  bidding  was  in  a  large  measure  suppressed 
or  prevented  and  such  purchaser  was  enabled  to  bid  off  the 
entire  property  for  $125,  when  either  of  the  three  lots  was  worth 
over  $300,  etc. ;  and  appellant  professed  a  willingness  and  de- 
sire to  pay  to  Charles  F.  Dunn  the  amount  of  said  judgments 
had  against  affiant  and  costs,  etc. 

There  was  affidavit  on  part  of  C.  F.  Dunn  in  denial  of  appel- 
lant's affidavits  and  containing  averment-  that  the  sale  was  in 
all  respects  regular  and  fair. 

On  the  hearing  before  the  clerk,  that  officer  entered  judgment 
setting  aside  the  execution  and  sale  thereunder,  declared  same 
of  no  effect,  and  ordered  that  execution  issue  restoring  the 
original  owner  to  his  property,  that  an  account  of  rents  be  taken, 
etc.,  and  on  appeal,  as  heretofore  stated,  the  judge  below  reversed 
the  ruling  of  the  clerk  and  dismissed  the  proceedings  on  the 
ground  that  the  clerk  was  without  jurisdiction  to  entertain  the 
motion. 

The  right  to  recall  an  execution  by  notice  and  motion  in  the 
court  from  which  same  was  issued  is  usually  the  proper  method 
of  obtaining  redress  for  irregularities  affecting  its  validity. 
Aldridge  v,  Loftin,  104  K  C,  122 ;  Beclcwith  v,  Mimng  Co.,  87 
^'^.  C,  155;  Poison  v,  Mcllwaine,  72  N".  C,  312 ;  Foard  v,  Alex- 
ander, 64  N".  C,  69.  The  remedy  will  not  usually  be  enter- 
tained or  allowed  after  a  sale  had  as  against  an  innocent  pur- 
158—26 
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chaser  who -was  not  a  party  to  the  proceedings,  but  against  a 
party  of  record  or  a  purchaser  who  buys  with  full  notice,  on 
motion  made  in  apt  time  and  in  furtherance  of  right,  both  writ 
and  sale  may  be  quashed  (Saunders  t\  Ruddle,  17  and  18  Ky., 
139;  Van  Campen  v.  Snyder,  4  Miss.,  66),  and  by  weight  of 
authority,  even  after  writ  returned,  8  PI.  and  Pr.,  p.  470,  citing 
Meyer  v.  Baker,  13  W.  Va.,  805,  and  other  cases. 

At  any  time  prior  to  sale  the  proceedings  may  be  instituted 
before  the  clerk,  and  under  certain  circumstances  it  is  probable 
that  this  course  could  be  pursued  at  any  time  prior  to  the  return 
day  of  the  writ.    AldHdge  v.  Loftin,  supra. 

After  return  made,  however,  and  especially  when  there  may 
be  certain  equitable  claims  for  adjustment,  it  would  seem  the 
better  practice  that  the  motion  should  be  made  before  the  judge 
in  term.     Beckwith  v.  Mining  Co,,  supra. 

Without  final  decision  as  to  the  power  of  the  clerk  after  sale 
and  return  made,  we  all  are  of  opinion  that  on  the  facts  pre- 
sented on  this  appeal  the  judge  should  have  proceeded  to  hear 
and  determine  the  question  presented. 

Revisal  1905,  sec.  614,  it  is  provided:  "Whenever  any  civil 
action  or  special  proceeding  begun  before  the  clerk  of  any  Supe- 

« 

rior  Court  shall  be  for  any  ground  whatever  sent  to  the  Supe- 
rior Court  before  the  judge,  the  judge  shall  have  jurisdiction; 
and  it  shall  be  his  duty,  upon  the  request  of  either  party,  to 
proceed  to  hear  and  determine  all  matters  in  controversy  in 
such  action,  unless  it  shall  appear  to  him  that  justice  would  be 
more  cheaply  and  speedily  administered  by  sending  the  action 
back  to  be  proceeded  in  before  the  clerk,  in  which  case  he  may 
do  so."  This  well-considered  statute,  which  has  done  so  much 
to  facilitate  the  efficient  administration  of  justice,  has  always 
received  the  liberal  interpretation  that  would  best  promote  its 
beneficent  purpose  (Rosemwn  v,  Roseman,  127  INT.  C,  494; 
Paison  v,  Williams,  121  N.  C,  152;  Capps  v.  Capps,  85  1^.  C, 
408),  and  whether  the  present  case  comes  strictly  within  its 
terms  or  not,  it  is  well  understood  that  the  clerk  is  but  a  part 
of  our  Superior  Court,  and  when  a  motion  of  this  character  is 
brought  before  the  judge  in  term,  all  parties  having  been  duly 
notified,  there  is  no  good  reason  why  the  principle  expressly 
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established  by  this  law  in  all  civil  actions  and  special  proceed- 
ings should  not  prevail  here  and  the  court  have  full  jurisdiction. 
Speaking  to  this  subject  in  Roseman's  case,  our  present  Chief 
Justice  has  well  said:  "The  Superior  Court  undoubtedly  had 
authority,  under  its  general  equity  jurisdiction,  to  appoint  a 
new  trustee  to  prevent  the  failure  of  the  trust,  if  the  proceeding 
Bad  begun  by  writ  returnable  to  the  Superior  Court,  and  even 
if  no  writ  whatever  had  been  served,  if  the  parties  in  interest 
appeared  generally ;  and  that  is  the  case,  in  effect,  here,  since  no 
appeal  was  taken.  Even  if  an  appeal  had  been  taken  from  such 
judgnaents,  it  would  be  an  anomaly  if  a  party  sued  before  the 
clerk,  who  is  a  part  of  the  Superior  Court,  could,  on  appeal  to 
the  judge,  have  the  action  dismissed,  and  thus  require  the  plain- 
tiffs to  come  right  back  into  the  identical  court  from  which  they 
haTe  been  dismissed  and  in  which  the  cause  was  originally 
brought,  before  the  clerk  of  the  court." 

There  was  error  in  dismissing  the  proceeding  for  want  of 
jurisdiction,  and  this  will  be  certified,  that  the  rights  involved 
shall  be  determined. 

Error. 


A.  C.  PELLETIER  et  al.  v.  THE  INTERSTATE  COOPERAGE 

COMPANY  ET  ALS. 

(Filed  20  March,  1912.) 

1*  Equity — Mistake  of  Law — Contracts — Intent  of  Parties. 

Equity  will  correct  a  mistake  in  law  In  the  drawing  of  a  writ- 
ten contract,  when  it  is  made  to  appear  that  the  contract  as 
therein  expressed  does  not  carry  out  the  actual  agreement  which 
both  of  the  parties  had  made,  and  which  it  was  their  mutual 
intent  to  express  by  the  writing. 

2.  Equity — Deeds    and    Conveyances — Draftsman — Legal    Effect    of 
Words—Mutual  Mistake. 

A  mistake  made  by  draftsman  in  describing  the  lands  con- 
veyed by  the  deed,  so  that  the  language  used  did  not  have  the 
legal  effect  intended,  of  excepting  certain  lands  from  the  descrip- 
tion, and  which  was  not  intended  by  either  the  grantor  or 
grantee  to  be  conveyed,  is  a  mistake  of  fact  which  a  court  of 
equity  will  relieve  against 
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3*  Ssinc* 

The  parties  to  a  deed  having  agreed  upon  the  sale  and  pur- 
chase of  certain  lands,  exclusive  of  a  certain  tract  allotted  as 
a  widow's  dower,  the  draftsman,  after  describing  the  lands  in 
the  deed,  attempted  to  exclude  the  dower  in  the  following  terms: 
"saving  and  excepting  the  widow  A's  dower" :  Held,,  the  mistalke 
by  the  draftsman  In  the  efficacy  of  the  words  employed  to  exclude 
the  dower  land  was  one  of  fact  against  which  equity  will  relieve. 


4.  Same — Successive  Conveyances — Purchaserv  with  Notice. 

A  draftsman  failed,  in  drawing  a  conveyance  of  lands,  to 
carry  out  the  mutual  intention  of  the  parties  in  excluding  from 
the  description  certain  dower  interests,  by  use  of  the  terms, 
"saving  and  excepting  the  widow  A*s  dower."  This  same  mis- 
take In  the  words  employed  was  made  in  subsequent  deeds  by 
the  use  of  the  same  words,  but  with  the  knowledge  of  the  par- 
ties that  the  widow's  dower  was  intended  to  have  been  ex- 
cluded :  Held,  equity  will  relieve  against  the  mistake  In  the 
subsequent  conveyances. 

5.  Equity — Mutual   Mistake — Knowledge — Limitation  of  Actions. 

The  statute  of  limitations  begins  to  run  from  the  discovery  of 
a  mistake  of  the  draftsman  in  the  wording  of  his  deed  from 
the  time  the  mistake  is  discovered,  or  should  have  been  discov- 
ered In  the  exercise  of  ordinary  care.     Revisal,  sec.  395  (9). 

6.  Same — Evidence. 

By  mistake  of  the  draftsman  a  deed  to  lands  failed  to  carry 
out  the  mutual  intent  of  the  parties  in  excluding  certain  dower 
lands  from  the  description.  After  the  widow  had  dowered  upon 
the  lands,  the  plaintiffs  entered  into  possession  and  remained 
therein  up  to  a  few  months  before  action  brought,  without  any- 
thing especial  to  put  them  on  guard  that  defendants  claimed  the 
land  by  reason  of  failure  of  the  draftsman  to  use  proper  words 
to  exclude  the  dower  lands.  The  plaintiffs  introduced  evidence 
tending  to  show  they  had  no  notice  of  defendant's  claim  until 
the  commencement  of  their  action,  and  there  was  evidence 
contra:  Held,  the  question  as  to  the  time  the  plaintiffs  had 
knowledge  of  the  mistake  they  seek  to  relieve  against  Is  not  one 
of  law,  but  of  fact,  to  be  determined  upon  by  the  Jury. 

Appeal  from  Carter,  J.,  at  October  Term,  1911,  of  Cabterbt. 

The  action  was  to  remove  a  cloud  from  plaintiff's  title  to  a 
tract  of  land,  known  as  the  old  Pelletier  homestead,  and  to  cor- 
rect a  mistake  of  description  in  a  line  of  deeds,  by  which  same 


X.  C]  SPEINQ  TERM,  1912.  405 

PEUJSTIEB  V,  COOPEBJLQE  CO. 

was  created,  all  of  the  grantees  being  parties  defendant.  There 
was  verdict  for  plaintiff;  judgment,  and  defendant,  the  Inter- 
state Cooperage  Company,  excepted  and  appealed. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court  by 
Mr.  Justice  Hoke, 

T.  D,  Warren  and  A.  D.  Ward  for  plaintijf. 
Small,  MacLean  &  McMvllan  and  Ahemathy  &  Davis  for 
defendants, 

Hoke,  J.  There  was  allegation,  with  evidence,  on  the  part 
of  plaintiffs,  tending  to  show  that  in  1894  plaintiffs  sold  and 
conveyed  to  C.  S.  Riley  Co.  a  tract  of  land  in  said  county, 
known  as  the  woodland  tract,  for  a  recited  consideration  of 
$900;  that  the  Pelletier  home  tract  lay  near  to  this  and  was 
at  that  time  included  in  the  widoVs  dower;  that  one  Lovett 
Hines,  who  was  acting  as  agent  of  C.  S.  Riley  &  Co.  in  the  trans- 
action, drew  the  deed  and,  in  doing  so,  he  included  this  home 
tract  in  the  description ;  that  this  home  tract  was  not  embraced 
in  the  trade  or  intended  to  be  sold  or  conveyed  by  the  parties, 
but  said  Hines,  giving  the  description  of  a  larger  boundary  in 
the  deed  and  endeavoring  and  intending  to  exclude  this  home 
tract,  undertook  to  do  so  by  exception,  in  terms  as  follows :  "sav- 
ing and  excepting  the  widow  A.  A.  Pelletier's  dower";  that 
afterwards,  in  1904,  the  woodland  tract  was  conveyed  by  Riley 
Bros,  to  nines  Bros.  Lumber  Company;  in  1905,  by  Lumber 
Company  to  one  F.  A.  Emerick,  and,  in  1907,  by  said  Emerick 
to  defendant.  The  Laterstate  Cooperage  Company,  the  same  de- 
scriptions appearing  in  all  the  deeds.  All  of  the  defendants, 
except  Emerick  and  The  Cooperage  Company,  made  formal 
answer,  admitting  the  mistake,  and  against  them  it  was  estab- 
lished by  the  verdict  and  that  both  of  said  defendants  took  and 
hold  the  property  with  full  notice  and  knowledge  of  all  the 
facts. 

It  was  chiefly  urged  for  error,  by  the  appellants,  that  the 
mistake,  if  any  existed,  tvas  one  of  law,  and  that  in  such  case 
the  courts  would  not  afford  relief.  The  principle  relied  upon 
was  never,  perhaps,  as  broad  as  it  sounds,  and  in  its  practical 
application  has  been  very  much  qualified  in  the  later  decisions. 
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The  position,  as  it  now  more  generally  obtains,  is  very  well 
stated  in  34  Cyc,  p.  911,  as  follows:  "It  has  been  frequently 
asserted  that  a  mistake  of  law  is  not  a  ground  for  reformation, 
but,  in  late  years,  the  disposition  of  the  courts  seems  to  be  to 
qualify  the  proposition  by  many  exceptions,  so  that  there  is 
much  contrariety  of  opinion  as  to  *the  general  rule.  The  most 
broadly  accepted  doctrine,  however,  appears  to  be  that  a  mere 
naked  mistake  of  law,  unattended  by  any  special  circumstances, 
furnishes  no  ground  for  relief  by  reformation,  but  if  the  mis- 
take involves  fact  as  well  as  law  or  is  attended  by  special  cir- 
cumstances, equity  will  relieve  if  the  mistake  is  mutual,  so  long 
as  the  power  is  not  extended  to  the  making  of  a  new  contract 
for  the  parties."  The  cases  in  our  own  Court,  and  well-consid- 
ered decisions  elsewhere,  are  in  approval  of  the  general  rule  as 
stated.  Condor  v.  Secrest,  149  I^T.  C,  201 ;  Komegay  v.  Everett, 
99  N.  C,  29 ;  Warehouse  Co.  v.  Ozmoni,  132  TS.  C,  839 ;  Sparks 
V.  Pittman,  57  Miss.,  511. 

In  Komegay's  case  it  was  held:  "Where  it  is  admitted  or 
proved  that  an  instrument,  executed  in  pursuance  of  a  prior 
agreement,  by  which  both  parties  meant  to  abide,  is  inconsistent 
with  the  purpose  for  which  it  was  designed,  or  that  by  reason  of 
some  mistake  of  both  parties  it  fails  to  express  their  intention, 
a  court  of  equity  will  correct  it,  although  the  mistake  be  one  of 
law."  And  in  the  Mississippi  case  the  same  decision  was  made, 
as  follows : 

"The  rule  that  equity  will  not  relieve  against  mistakes  of  law 
is  not  absolute.  Relief  from  the  consequences  of  an  agreement 
formed  upon  a  misapprehension  of  the  law  will  not  for  that 
reason  alone  be  granted.  But  if  a  deed,  or  instrument,  is  exe- 
cuted, and  by  reason  of  misapprehension  of  its  legal  effect  fails 
to  effectuate  or  conform  to  the  agreement,  a  court  of  equity  will 
relieve." 

The  principle  is  not  further  dwelt  upon  for  the  reason  that  in 
the  present  case  the  mistake  is  clearly  one  of  fact  and  not  of 
law.  A  mistake  of  law  in  this  connection  simply  means  that 
made  in  the  absence  of  equitable  circumstance.  "A  mere  naked 
mistake  of  law,"  when  the  parties  have  correctly  expressed  the 
agreement  they  intended  to  make,  will  not  be  relieved  against 
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because  they  acted  in  ignorance  of  the  legal  effect  of  the  instru- 
ment they  have  executed.  Such  a  case  was  presented  in  SandLin 
r.  Ward,  94  N".  C,  490,  and  others  of  like  import ;  but  here  they 
did  not  make  the  deed  they  intended.  They  had  not  sold  the 
home  tract  and  neither  of  the  parties  agreed  or  intended  that  it 
should  be  conveyed,  and  the  mistake  made  is  none  the  less  one 
of  fact  because  the  draftsman  mistook  the  legal  effect  of  the 
terms  used  in  making  the  exception.  This  is  very  clearly  stated 
in  one  of  the  authorities  cited,  as  follows :  "There  are  certain 
principles  of  equity,  applicable  to  this  question,  which,  as  gen- 
eral principles,  we  hold  to  be  incontrovertible.  The  first  is, 
that  where  an  instrument  is  drawn  and  executed,  which  pro- 
fesses or  is  intended  to  carry  into  execution  an  agreement, 
whether  in  writing  or  by  parol,  previously  entered  into,  but 
which  by  mistake  of  the  draftsman,  either  as  to  fact  or  Ioav,  does 
not  fulfill,  or  which  violates  the  manifest  intention  of  the  parties 
to  the  agreement,  equity  will  correct  the  mistake,  so  as  to  pro- 
duce a  conformity  of  the  instrument  to  the  agreement.  The 
reason  is  obvious.  The  execution  of  agreements,  fairly  and 
legally  entered  into,  is  one  of  the  peculiar  branches  of  equity 
jurisdiction ;  and  if  the  instrument  which  is  intended  to  execute 
the  agreement  be,  from  any  cause,  insufficient  for  that  purpose, 
the  agreement  remains  as  much  unexecuted  as  if  one  of  the  par- 
ties had  refused  altogether  to  comply  with  his  engagement ;  and 
a  court  of  equity  will,  in  the  exercise  of  its  acknowledged  juris- 
diction, afford  relief  in  the  one  case  as  well  as  in  the  other,  by 
compelling  the  delinquent  party  fully  to  perform  his  agreement 
according  to  the  terms  of  it  and  to  the  manifest  intention  of  the 
parties"  {Hunt  v.  Rousmameres  Admr,,  26  TJ.  S.,  1-13),  and  is 
generally  recognized.     Springs  v,  Harven,  56  'N.  C,  96. 

It  was  further  contended  that  plaintiff's  cause  is  barred  by 
the  statute  of  limitations,  but  this,  too,  must  be  held  against  the 
appellant.  Construing  the  statute  applicable,  Revisal,  sec.  395, 
subsec.  9,  the  Court  has  decided  that  the  statute  of  three  years 
hegins  to  run  from  the  time  the  facts  constituting  the  mistake 
were  discovered  or  should  have  been,  in  the  exercise  of  ordinary 
care  {Peacock  v,  Barnes,  142  N.  C,  215),  and  the  same  opinion 
also  holds  that  a  party  will  not  be  affected  with  notice  of  a  mis- 
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take  existent  in  the  deed  as  a  matter  of  law,  but,  in  the  absence 
of  actual  knowledge  or  negligent  inattention,  the  question  as  to 
the  date  when  the  action  accrued  is  usually  one  for  the  jury, 
under  all  the  facts  and  attendant  circumstances.  Here,  accord- 
ing to  the  testimony,  the  deed  was  drawn  by  the  agent  of  the 
grantee,  and  there  was  nothing  to  attract  the  attention  of  the 
grantors  to  the  fact  that  there  had  been  a  mistaken  description 
made  in  the  deed.  So  far  as  appears,  the  home  place  had  not 
been  mentioned.  It  was  then  in  the  control  and  occupation  of 
the  grantor's  mother,  holding  the  same  as  her  dower,  and  on  her 
death,  in  1905,  plaintiffs  entered  into  possession  and  control  as 
owners,  and  nothing  has  ever  been  done  to  question  their  title. 
There  was  nothing  especial  to  arouse  their  attention  or  put  them 
on  their  guard  as  to  an  adverse  claim,  and  they  swear  as  a  fact 
that  they  had  no  notice  of  it  until  June,  1909,  about  seven 
months  before  action  commenced.  Under  a  clear  and  compre- 
hensive charge,  the  jury,  as  stated,  have  found  all  the  issues  as 
to  the  mistake  and  knowledge  on  the  part  of  appellants  and  the 
statute  of  limitations  in  plaintiff's  favor,  and  we  find  no  reason 
for  disturbing  their  verdict.  The  judgment  of  the  Superior 
Court  is,  therefore,  affirmed. 
No  error. 


JESSIE  ARCHBELL  v.  WILLIAM  J.  ARCHBELL. 

(Filed  20  March,  1912.) 

1.  Husband   and    Wife  —  Contracts  —  Deed   of   Separation  —  Public 

Policy. 

A  deed  of  separation  executed  by  the  husband  and  wife  Is  not 
against  our  public  policy,  when  properly  made  in  accordance 
with  our  statutes. 

2.  Same — Time  of  Separation. 

The  validity  of  a  deed  of  separation  between  husband  and 
wife  will  not  be  upheld  if  it  looks  to  a  separation  at  some  future 
time;  and  it  Is  effective  only  when  the  separation  has  already 
taken  place  or  is  to  immediately  follow  the  execution  of  tbe 
deed. 
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3.  Husband  and  Wife — Contracts — Deed  of  Separation — Reasonable- 

ness. 

A  deed  of  separation  between  husband  and  wife,  to  be  valid, 
must  be  made  for  an  adequate  reason,  not  for  mere  mutual  voli- 
tion or  caprice,  and  under  circumstances  of  such  character  as  to 
render  it  reasonably  necessary  to  the  health  or  happiness  of  the 
parties. 

4.  Same — Circumstances. 

An  agreement  of  separation  between  husband  and  wife  must 
be  reasonable,  just,  and  fair  to  the  wife,  having  due  regard  to  the 
condition  and  circumstances  of  the  parties  at  the  time  it  was 
made. 

5.  Husband  and  Wife — Contracts — Deed  of  Separation — Subsequent 

Relations. 

A  deed  of  separation  between  husband  and  wife  is  rescinded 
by  the  acts  of  the  parties  in  subsequently  resuming  their  conju- 
gal relations. 

6.  Husband  and   Wife  —  Contracts — Deed   of  Separation  —  Divorce, 

Action  for. 

An  agreement  of  separation  between  husband  and  wife  does 
not  affect  the  rights  of  the  parties  to  sue  for  a  divorce  for  cause 
occurrhig  either  before  or  after  it  has  been  made. 

7.  Same — Property  Rights — Evidence. 

When,  after  an  agreement  of  separation  has  been  entered  into 
between  a  husband  and  wife,  a  decree  of  divorce  has  been  ob- 
tained, the  agreement,  if  otherwise  valid  and  in  so  far  as  it 
affects  the  property  rights  Involved,  should  be  upheld  by  the 
decree. 

8.  Husband  and   Wife — Marriage   and    Divorce — Property    Rights — 

Maintenance. 

The  right  of  a  married  woman  to  support  and  maintenance  is^ 
prhnarily  a  property  right,  and  it  may  be,  and  very  usually  is, 
made  largely  dependent  on  the  amount  of  property  owned  by 
the  husband. 

9.  Husband  and   Wife  —  Contracts  —  Deed  of  Separation — Require- 

ments. 

While  it  is  not  held  to  be  against  our  public  policy  for  a  hus- 
band and  wife  to  enter  into  a  valid  contract  of  separation,  the 
identity  of  person  l)etween  husband  and  wife  in  reference  to 
their  right  to  contract  with  each  other  is  not  further  relaxed  or 
alTected  than  is  specified  and  required  by  our  Constitution  and 
statutes. 
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10.  Same — Interpretation  of  Statutes. 

Contracts  between  husband  and  wife  upon  consideration  of 
their  separation  and  living  apart  which  purport  to  release  or 
quitclaim  dower,  curtesy,  and  "all  other  rights  which  they  might 
respectively  acquire  or  may  have  acquired  in  the  property  of 
each  other,"  are,  by  Revisal,  sec.  2108,  feubjected  to  the  require- 
ments of  Kevisal,  sec.  2107,  that  in  addition  to  the  ordinary 
form  the  probate  officer  shall  certify  that  the  contract  is  not 
unreasonable  or  injurious  to  the  wife,  which  certificate  shall  be 
conclusive  until  successfully  impeached  for  fraud;  and  where, 
as  in  this  case,  the  requirements  of  the  statute  have  not  been 
met,  the  contract  of  separation  is  inoperative. 

Appeal  from  Cline,  J,,  at  December  Term,  1911,  of  Beau- 
fort. 

Civil  action  for  divorce  from  bed  and  board.  In  the  com- 
plaint the  plaintiff  by  proper  averment  alleged  cruelties  and  ill- 
treatment,  entitling  her  to  divorce  a  mesna,  etc.;  alleged  further, 
ownership  of  an  amount,  real  and  personal,  of  property  by  de- 
fendant, and  that  he  was  an  able-bodied  man,  capable  of  earning 
good  wages,  etc.  Defendant  answered,  denying  all  allegations 
of  cruelty  and  set  up  counterclaim  for  divorce  by  reason  of 
wrongful  abandonment  by  plaintiff,  and  denied  the  ownership 
of  any  real  property  whatever,  alleging  that  it  had  all  been  dis- 
posed of  and  the  proceeds  expended  in  support  of  plaintiff  and 
the  payment  of  costs  and  charges  imposed  upon  him  at  the 
instance  and  by  the  wrong  of  plaintiff;  that  his  personal  prop- 
erty was  of  insignificant  amount  and  that  he  was  a  man  sixty 
years  of  age,  who  could  only  do  ordinary  manual  labor  and  was 
incapable  of  earning  any  such  amount  as  claimed  in  the  com- 
plaint. The  answer  further  set  up  a  deed  of  separation  entered 
into  by  plaintiff  and  defendant  of  date  14  October,  1909; 
averred  full  compliance  therewith  on  part  of  defendant  and 
relied  upon  the  terms  of  same  in  bar  of  the  action  and  in  bar  of 
any  other  or  further  allowance  to  plaintiff  by  reason  of  the 
marital  relations  between  the  parties.  This  contract  and  agree- 
ment was  in  terms  as  follows : 

N'oRTH  Carolina — Columbus  Countt. 

These  articles  of  agreement  entered  into  between  W.  J.  Arcb- 
bell   of   Beaufort    County   and   Jessie   Archbell   of   Columbus 


X.C.]  SPEINTG  TEEM,  1912.  411 


Abchbell  v.  Abchbelu 


County,  this  14  October,  1909,  witnesseth:  That  whereas  the 
said  W.  J.  Archbell  and  Jessie  Archbell  were  lawfully  married 
in  Xorth  Carolina  four  years  ago,  and  for  the  past  year  have 
been  unable  to  agreeably  live  together  as  man  and  wife;  and 
whereas  it  is  mutually  agreeable  that  they  shall  each  live  sep- 
arate and  apart  from  the  other ;  now,  therefore,  for  and  in  con- 
sideration of  the  sum  of  $100  to  the  said  Jessie  Archbell  in  hand 
paid,  the  receipt  of  which  is  hereby  acknowledged,  the  said  "W. 
J.  Archbell  and  Jessie  Archbell  do  mutually  agree  to  live  sep- 
arate and  apart  from  one  another,  and  in  consideration  of  the 
sum  of  $100  to  her,  the  said  Jessie  Archbell,  paid  by  the  said 
W.  J.  Archbell,  the  said  Jessie  Archbell  agrees,  and  by  these 
presents  does  agree,  to  release  and  relinquish  all  right  of  support, 
aU  dower  right,  and  all  other  personal  and  property  rights 
which  she  might  have  acquired  against  the  person  or  property 
of  the  said  W.  J.  Archbell  by  virtue  of  the  aforesaid  marriage, 
and  does  hereby  receive  and  accept  the  aforesaid  $100  in  full 
payment  and  satisfaction  of  all  and  of  every  right  that  she 
may  hold  against  the  person  and  estate  of  the  said  W.  J.  Arch- 
bell in  consequence  of  the  aforesaid  marriage,  and  she  does  fur- 
ther agree  to  abandon  and  relinquish  and  release  the  said  "W.  J. 
Archbell  of  all  and  every  right  of  suit  that  she  might  have 
against  him  by  reason  of  an  act  of  abandonment  that  he  might 
have  committed  in  the  past,  and  further  agrees  to  release  him  of 
any  claim  she  might  have  against  him  by  reason  of  the  aforesaid 
niarriage.  And  the  said  "W.  J.  Archbell  agrees  to  release  the 
said  Jessie  Archbell  of  all  and  every  right  of  curtesy  and  all 
rights  that  he  acquired  in  any  property  that  she  might  have  or 
might  in  the  future  possess  and  all  personal  rights  that  he  might 
have  acquired  against  her  by  virtue  of  the  aforesaid  marriage. 
And  it  is  mutually  agreed  that  they  shall  each  live  separate  and 
apart  from  the  other,  independently  of  the  other  to  the  same 
extent  as  if  they  had  never  been  married,  and  each  shall  in  the 
future  contract  and  be  contracted  with  independently  of  the 
other  to  the  full  extent  as  if  they  had  never  been  married. 

In  testimony  whereof  the  said  W.  J.  Archbell  and  Jessie 
Archbell  have  hereunto  set  their  hands  and  seals  this  the  14th 
%  of  October,  1909.  Jessie  Archbell   (seal)  . 

W.  J.  Archbell  (seal). 
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And  same  was  acknowledged  before  a  justice  of  the  peace  in 
ordinary  form  of  privy  examination ;  probate  adjudged  correct 
by  Superior  Court  Clerk,  Beaufort  County,  and  duly  registered 
in  said  county  on  28  October,  1909.  On  issues  submitted  the 
jury  rendered  the  following  verdict : 

1.  Were  plaintiff  and  defendant  married,  as  alleged?  An- 
swer :    Yes. 

2.  Has  plaintiff  been  a  resident  of  the  State  two  years  before 
filing  the  complaint  ?    Answer :    Yes. 

3.  Did  defendant  in  1908  and  up  to  February,  1909,  fail  and 
refuse  to  furnish  plaintiff  and  her  child  proper  and  sufficient 
food,  clothing,  and  other  provisions,  as  alleged  ?     Answer :    Yes. 

4.  Did  defendant  on  and  shortly  after  February,  1909,  assault 
the  plaintiff  with  strops  and  other  instruments,  as  alleged? 
Answer :    Yes. 

5.  Did  the  defendant  in  the  year  1906  strike  plaintiff  with  his 
hand,  as  alleged  by  her?     Answer:    Yes. 

6.  Did  defendant  assault  and  beat  plaintiff  prior  to  May, 
1906,  as  alleged?     Answer:    Yes. 

7.  Did  defendant  shortly  after  February,  1909,  assault  plain- 
tiff on  or  near  the  bridge  with  her  child  and  whip  her,  as  alleged  ? 
Answer :    Yes. 

8.  Did  defendant  wrongfully  take  plaintiff's  infant  from  her 
and  carry  it  out  of  the  State,  as  alleged  ?     Answer :    Yes. 

9.  Did  defendant  offer  such  indignities  to  the  person  of  plain- 
tiff as  to  render  her  condition  intolerable  and  life  burdensome? 
Answer :    Yes. 

10.  Did  the  defendant  by  cruel  and  barbarous  treatment  en- 
danger the  life  of  plaintiff  ?    Answer :    Yes. 

11.  Has  the  defendant  been  a  resident  of  N'orth  Carolina  two 
years  preceding  the  filing  of  his  answer,  as  alleged?  Answer: 
Yes. 

12.  Did  the  plaintiff  abandon  the  defendant,  as  alleged  ?  An- 
swer :     No. 

13.  "Was  the  deed  of  separation  procured  through  fraud  and 
undue  influence  ?    Answer :    No. 

On  the  verdict  defendant  through  his  counsel  tendered  judg- 
ment for  divorce  a  meskka  and  denying  order  for  alimony  by 


X.  C]  SPEING  TERM,  1912.  413 

Abchbell  V,  Archbelu 

reason  of  the  contract,  etc.,  above  set  forth.  The  court  being  of 
opinion  that  the  deed  of  separation  was  void  as  a  matter  of  law, 
entered  judgment  for  divorce  and  awarding  alimony,  $15  per 
month  for  support  of  plaintijff  and  $75  to  be  paid  into  court  as 
fees  for  Ward  &  Grimes  in  conducting  present  suit,  and  defend- 
ant excepted  and  appealed. 

Ward  &  Grimes  for  'plaintiff. 

E,  A.  Daniel,  Jr,,  and  A,  D,  MacLeah  for  defendant 

HoKE^  J.,  after  stating  the  case :  In  Collins  v,  Collins,  62  N". 
C,  153,  the  Court  made  definite  decision  "that  articles  of  sep- 
aration between  husband  and  wife,  whether  entered  into  before  or 
after  separation,  were  against  law  and  public  policy  and  there- 
fore void."  Since  that  decision  was  rendered  in  1867,  our  stat- 
utes upon  "Marriage  and  Marriage  Settlements  and  Contracts 
of  Married  Women,"  ae  entitled  in  The  Code  of  1883  and  con- 
tained with  amendments  in  Revisal  1905,  ch.  51,  have  made  such 
distinct  recognition  of  deeds  of  this  character,  more  especially 
in  Revisal,  sees.  2116,  2108,  2107,  etc.,  that  we  are  constrained 
to  hold  that  public  policy  with  us  is  no  longer  peremptory  on 
this  question,  and  that  under  certain  conditions  these  deeds  are 
not  void  as  a  matter  of  law.  This  change  in  our  public  policy, 
which  has  been  not  inaptly  termed  and  held  synonymous  with  the 
"manifested  will  of  the  State"  (25  Arkansas,  p.  634),  has  been 
already  recognized  in  several  of  our  decisions,  as  in  Ellett  v. 
ElhH,  157  K  C,  161 ;  Smith  v.  King,  107  N.  C,  273 ;  Sparhs 
V.  SpwrJcs,  94  N.  C,  527.  And  while  there  are  some  differences 
in  the  matter  of  form  and  in  the  conditions  requisite  to  their 
validity  and  their  effect  when  executed,  the  general  proposition 
as  to  the  validity  of  these  deeds,  in  so  far  certainly  as  they  con- 
cern property  rights,  is  in  accord  with  that  long  established  in 
England  (Hill  v.  Hill,  I  H.  L.  Cases,  1847  and  48,  553,  and 
notes  to  Stapleton  v,  Stapleton,  White  and  Tudor's  Leading 
Cases  in  Equity,  Part  II,  vol.  2,  pp.  1675,  1697,  1698),  and 
which  has  generally  prevailed  with  the  courts  in  this  country 
{WdJcer  v.  Walker,  76  TJ.  S.,  743;  Commonwealth  v.  Thomas 
Rwhards,  131  Pa.  St.,  209 ;  CarT/  v,  Mackey,  82  Me.,  516 ;  Aspin- 
>v}dll  V.  Aspinmall,  49  N".  J.  Equity),  all  of  them,  so  far  as  ex- 
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amined,  except  in  Xew  Hampshire.    Hill  v.  Hill,  74  New  Hamp- 
shire, 288 ;  Foote  v,  Nickerson,  70  New  Hampshire,  496. 

While  our  statute,  as  stated,  recognizes  these  deeds  as  valid,  it 
makes  no  definite  regulation  as  to  their  contents  or  their  effect 
when  made,  except  in  2116,  which  provides  in  general  terms  that 
.  when  a  woman  is  living  separate  from  a  husband,  either  under  a 
;  judgment  of  divorce  or  a  deed  of  separation  executed  by  the 
\  husband  and  wife  and  registered  in  the  county  where  she  resides, 
she  shall  be  deemed  and  held  a  free  trader  with  power  to  dispose 
,   of  her  personal  and  real  estate  without  her  husband's  assent,  and 
I  the  question  being  to  a  great  extent  without  authoritative  deei- 
\  sion  in  this  State,  we  must  recur  for  guidance  to  the  general 
principles   applicable   and   to   well-considered   precedents  else- 
where as  to  the  nature  of  these  instruments  and  the  conditions 
and  circumstances  under  which  they  may  be  properly  upheld. 
From  a  consideration,  then,  of  the  authorities,  we  take  it  as 
established  that  articles  or  deeds  of  separation  are  permissible 
where  the  separation  has  already  taken  place  or  immediately 
follows ;  but  that  agreements  looking  to  a  future  separation  of 
husband  and  wife  will  not  be  sustained,  and  from  the  apparent 
weight  of  opinion  it  seems  in  making  such  agreements,  under 
the  circumstances  indicated,  the  parties  must  be  moved  to  it  by 
adequate    reasons,    and   not    from    mere    "mutual   volition  or 
•  caprice,"  under  circumstances  of  such  character  as  to  "render 
it  reasonably  necessary  to  the  health  or  happiness  of  the  one 
or  the  other,"  a  position  well  stated  in  a  case  from  Montana 
as  follows :     "An  agreement  between  husband  and  wife  provid- 
ing for  a  separation,  an  adjustment  of  their  respective  inter- 
ests in  property  and  for  the  future  support  apd  maintenance 
of  the  wife,  is  valid  only  when  it  is  to  take  effect  at  once  and 
is  immediately  complied  with,  and  when  the  marital  relations 
are  of  such  a  character  as  to  render  a  separation  necessary 
for  the  health  or  happiness  of  one  or  the  other.     Mere  willing- 
ness to  live  apart  is  not  enough,  neither  will  the  agreement  be 
enforced  when  it  is  the  result  of  mutual  caprice  or  reckless  dis- 
regard of  marital  obligations;  neither  will  such  an  agreement 
be  enforced  when  it  is  to  be  used  as  a  means  to  facilitate  a 
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diTorce."  ''Held,  accordingly,  a  demurrer  to  the  complaint 
was  properly  sustained,  where  the  complaint  alleges  the  agree- 
ment to  live  apart,  the  mutual  obligations  thereimder,  and  the 
breach  of  the  contract  by  the  husband,  but  neither  the  agree- 
ment nor  the  complaint  contains  any  statement  of  facts  showing 
the  necessity  or  cause  for  such  separation."  19  Montana,  115. 
This  case  and  the  principle  it  sustains  is  referred  to  with  ap- 
proval in  a  full  and  learned  note  to  Baum  v,  Baum,  109  Wis., 
47,  and  reported  in  83  American  St.  Reports  at  pages  854-866. 
The  note  in  question,  however,  refers  to  an  opinion  by  Sanborn, 
J.,  in  Daniel  v.  Benedict,  97  Fed.  Rep.,  367  and  369,  as  a 
"well-considered  case,"  and  in  which  a  contrary  view  is  taken, 
the  case  holding,  among  other  things,  that  the  relations  existing 
between  husband  and  wife  as  justifying  a  deed  of  this  kind  must 
be  left  to  the  determination  of  the  parties  interested,  and  that 
the  "courts  cannot  inquire  into  the  sufficiency  of  the  reasons  as 
affecting  the  validity  of  the  agreement." 

It  may  be  that  our  statutes,  2107,  2108,  hereinafter  more 
particidarly  referred  to,  resolve  this  question  in  favor  of  the 
Federal  decision,  and  the  difference  appearing  in  these  cases 
is  not  perhaps  of  the  first  importance,  as  it  will  be  a  very  rare 
occurrence  when  a  deed  of  the  kind  is  made  without  adequate 
reason  moving  the  parties — a  condition  assuredly  present  in 
the  case  before  us. 

It  is  further  established  that  if  the  parties  resume  the  con- 
jugal relations  the  agreement  will  be  rescinded.  This  has  been 
directly  held  with  us  in  Smith  v.  King,  107  ^.  C,  273,  and  is 
in  accord  with  the  weight  of  authority.  Zerminer  v.  Settle, 
124  N".  Y.,  37 ;  Tiffany  on  Persons  and  Domestic  Relations,  168. 
Again  it  is  held,  "That  such  an  agreement  must  be  reasonable, 
just  and  fair  to  the  wife,  having  due  regard  to  the  conditions 
and  circumstances  of  the  parties  at  the  time  when  made." 
Garver  v.  Miller,  16  Ohio  State,  528 ;  Hutton  v.  Button,  3  Pa. 
St.,  100.  The  authorities  also  hold  that  these  agreements,  even 
when  valid,  do  not  affect  the  right  of  the  parties  to  sue  for  a 
divorce  for  causes  occurring  either  before  or  after  they  are 
entered.  Bailey  v.  Bailey,  127  N,  C,  474;  notes  to  Baum  v, 
Baum,  83  Am.  St.,  873.     And  while  the  American  courts  hold 
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that  deeds  of  separation  are  so  far  imperfect  obligations  that 
they  will  not  be  specifically  enforced  in  that  feature  which 
contemplates  or  provides  for  the  separation  of  the  parties  (As- 
pinwall  V.  Aspinwall,  49  'N,  J.  Eq.,  supra) ,  when  a  suit  for 
divorce  is  entered  and  the  same  is  obtained,  the  agreement,  if 
otherwise  valid  and  in  so  far  as  it  affects  the  property  rights 
involved,  should  be  respected  by  the  decree.     Galusha  v,  Gor 
lusha,  116  N".  Y.,  635.     On  the  record,  therefore,  we  could  not, 
as  formerly,  declare  the  deed  void  in  law  as  against  the  present 
public  policy  of  the  State,  and  if  the  matter  were  presented  only 
in  that  aspect,  we  would  feel  constrained  to  uphold  the  deed,  or 
in  any  event  remand  the  case  for  a  fuller  finding  as  to  whether 
the  instrument  in  question  was  a  fair  and  just  arrangement. 
We  are  of  opinion,  however,  that  the  judgment  of  the  lower 
court  should  be  sustained  for  the  reason  on  which  his  Honor, 
no  doubt,  acted,  that  the  deed  in  question  is  not  executed  in  the 
form  and  manner  required  by  our  law  to  make  it  a  binding 
agreement.     On  the  matter  of  form,  a  large  number  of  the 
States  upholding  these  deeds  have  heretofore  maintained  that 
the  interposition  of  a  trustee  was  necessary,  as  in  Stevenson 
V,  Stenenson,  41   Miss.,   119.     This  was  based  partly  on  the 
principle  of  the  absolute  identity  of  person  in  the  case  of  hus- 
band and  wife,  which  prevented  their  making  contracts  directly 
between  them,  a  principle  approved  and  acted  on  in  the  Eng- 
lish courts  and  which  prevailed  to  a  great  extent  in  North 
Carolina  prior  to  the  Constitution  of  1868.     Barhee  v.  Arm- 
stead,  32  'N,  C,  530.    A  number  of  courts,  however,  have  always 
maintained  a  contrary  view,  as  in  Jones  v,  Clifton,  101  U.  S., 
225;  Randall  v.  Randall,   37   Mich.,   573;   Commonwealth  v. 
Richards,  131  Pa.,  supra,  etc.;  and  in  this  respect  also  a  change 
has  been  wrought  in  our  law  and  public  policy,  not  only  as 
manifested  by  the  general  provisions  of  the   Constitution  of 
1868   and  subsequent  statutes,   but   more   directly  by  express 
legislative  enactment.     Revisal   1905,   sees.   2107,   2108,  2116. 
Section  2107  providing  that  no  contract  between  husband  and 
wife  made  during  coverture  shall  be  valid  to  affect  or  charge 
any  part  of  the  wife's  real  estate  or  the  accruing  income  thereof 
for  a  longer  time  than  three  years,  etc.,  or  to  impair  or  change 
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the  body  or  capital  of  her  present  estate,  unless  in  writing,  etc., 
tlie  wife's  privy  examination  taken,  with  an  additional  certifi- 
cate of  the  examining  officer  that  the  "same  is  not  unreasonable 
or  injurious  to  her,"  etc.  Section  2108  provides  that  contracts 
between  husband  and  wife  not  forbidden  by  the  preceding  sec- 
tion and  not  inconsistent  with  public  policy  are-  valid  and  sub- 
ject to  preceding  section.  Any  married  person  may  release  or 
quitclaim  dower,  tenancy  by  the  curtesy,  and  all  other  rights 
which  they  may  respectively  acquire  or  have  acquired  by  mar- 
riage in  the  property  of  the  other,  and  such  releases  may  be 
pleaded  in  bar  of  any  action  or  proceeding  for  the  recovery  of 
the  right  so  released.  While  the  presence  of  a  trustee  is  clearly 
dispensed  with  by  these  enactments,  it  will  be  noted  that  by  sec- 
tion 2107,  in  order  to  bind  the^wife  by  contract  with  the  hus- 
band which  may  affect  or  charge  her  real  estate,  etc.,  for  a 
longer  period  than  three  years  orJ;o  impair  or  change  the  body 
or  capital  of^^her_gersQnal,.£atater-Uia-COi^^  be  in  writ- 

ing, her  privy  examination  taken  and,  in  addition  to  the  ordi- 
nary form,  the^  must,  be_ the  additi^pal  certificate  that  the 
same  is  not  unreasonable  or  injurious  to  her,  the  section  con- 
eluding  as  follows:  "Tho  eop^tfcate  of  the  officer  shall  state 
his  conclusions.,  and  jhall  be  conclusive  of  the  facts  therein 
stated.  But  the  same  may  be  impeached  for  fraud  as  other 
jndgments  may  be."  Section  2108  in  express  terms  subjects  to 
requirements  of  2107  contracts  between  husband  and  wife  which 
purport  to  release  or  quitclaim  dower,  curtesy,  and  "all  other 
rights  which  they  might  respectively  acquire  or  may  have 
acquired  in  the  property  of  each  other."  While  we  have  held 
that  an  allowance  by  way  of  alimony  may  be  predicated  in  some 
instances  on  the  capacity  of  the  husband  to  labor  (Muse  v, 
^use,  84  N".  C,  35),  this  right  of  a  married  woman  to  support 
and  maintenance  is  primarily  a  property  right,  or  may  be  and 
very  usually  is  made  very  largely  dependent  on  amount  of 
property  owned  by  the  husband.  Taylor  v.  Taylor,  93  N".  C, 
418;  Nelson  on  Divorce  and  Separation,  sees.  908-909.  Our 
decisions  are  to  the  effect  that  the  identity  of  person  between 
husband  and  wife  in  reference  to  their  right  to  contract  with 
each  other  is  not  further  relaxed  or  affected  than  is  specified 
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and  required  by  the  Constitution  and  statutes  (Armstrong  v. 
Best,  112  ]Sr.  C,  59 ;  Sims  v.  Ray,  96  N.  C,  87),  and  this  section 
2108  by  correct  interpretation  clearly  contemplates  that  a  deed 
of  the  kind  presented  here,  "surrendering  dower  an<U^ll  per- 
sonal and  property  rights  which  she  may  have  acquired-ftgainst 
the  person  and  property  of  her  husband,"  shall  only  Jie  upheld 
when  it  complies  with  the  forms  established  and  required  by 
section  2107.  On  this  ground,  therefore,  the  ruling  ,of^he 
lower  court  holding  that  the  instrument  is  void  and  of*«e-  effect 
on  the  rights  of  these  partieSvis  affirmed. 
No  error. 


L.  G.  DANIELS  et  al.  v.  ROANOKE  RAILROAD  AND  LUMBER 

COMPANY. 

(Filed  20  March,  1912.) 

1.  Trespass — Possession — Pleadings — Damages — Freehold. 

In  an  action  for  damages  for  trespass  on  lands  possession 
must  be  alleged  and  shown;  but  when  the  damages  claimed  are 
to  the  freehold,  the  land  itself,  the  plaintiff  must  show  his  title 
at  the  time  of  the  injury  complained  of. 

2.  Same — Deeds  and  Conveyances. 

Damages  for  cutting  timber  under  the  size,  and  not  of  the 
kind  conveyed  to  the  defendant  in  a  timber  deed,  and  those 
caused  by  his  negligently  setting  fire  thereto,  are  not  recoverable 
by  the  plaintiff  if  they  accrue  subsequently  to  his  conveying  the 
freehold,  or  the  land  itself;  but  it  is  otherwise  as  to  any  he 
may  have  sustained  prior  to  that  time,  for  such  damages  are  per- 
sonal to  the  owner  of  the  property  and  do  not  pass  to  his  grantee 
of  the  land. 

3.  Corporations^ — Pleadings — Corporate   Existence — Evidence. 

While  ordinarily  the  right  to  question  the  exercise  of  corporate 
powers  is  with  the  State,  and  cannot  be  raised  collaterally,  a 
denial  in  the  answer  of  plaintiff's  corporate  existence  requires 
proof  on  plaintiff*8  part  that  it  is  a  corporation. 

4.  Same — Estoppel. 

When  plaintiff's  corporate  existence  is  denied  by  the  answer 
suflBcient  affirmative  proof  may  be  furnished  by  the  introduc- 
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tlon  of  the  charter  and  evidence  of  Its  acceptance,  by  the  exercise 
of  corporate  powers  for  a  long  time  without  objection,  by  estop- 
pel, etc. 

5.  Same. 

When  denied  by  the  answer,  the  corporate  existence  of  a  plain- 
tiff corporation  may  be  established  by  the  recognition  thereof 
by  one  of  the  defendants  in  haying  conveyed  the  lands,  the  sub- 
ject of  the  controversy,  to  the  plaintiff  as  a  corporation,  and, 
by  tbe  other  defendant  claiming  title  under  the  plaintiff's  deed,  as 
a  corporation,  by  way  of  estoppel. 

6.  Same — Partnership. 

When  the  plaintiff,  purporting  to  be  a  corporation,  takes  title 
to  lands  from  one  defendant  as  a  corporation  and  as  a  corpora- 
tion conveys  it  to  another  defendant,  the  estoppel  which  would 
bind  the  defendants  in  the  action  concerning  the  lands  conveyed 
would  also  bind  the  partnership,  plaintiffs,  if  in  point  of  fact  a 
partnership  and  not  a  corjwration,  as  it  purported  to  be. 

7.  Same — Deeds  and  Conveyances. 

It  is  no  defense  to  an  action  to  recover  damages  to  the  free- 
hold that  the  plaintiff's  corporate  existence  was  denied  and  not 
sufficiently  established,  and  therefore  a  conveyance  of  the  locus 
in  quo  to  it  as  a  corporation  did  not  pass  title,  for,  in  the  absence 
of  objection  by  defendant  that  the  Individuals  composing  the 
partnership  were  not  parties,  the  plaintiff  may  maintain  its 
action  in  the  partnership  name. 

8.  Damages — Several    Plaintiffs — Apportionment — Right   of   Defend- 

ant 

It  being  established  in  this  case  that  one  of  the  parties  plain- 
tiff may  recover  damages  to  the  freehold  of  the  defendant  for 
trespass  before  the  execution  of  his  deed  to  the  other  plaintiff, 
it  is  Held,  the  defendant  had  no  voice  in  the  apportionment  of 
the  damages  between  the  plaintiffs. 

9«  Deeds  and  Conveyances — Timber   Deeds — Interpretation — Exclu- 
sion of  Certain  Timber. 

The  expression  in  a  deed  to  timber,  that  the  grantee  "shall 
have  the  further  right  to  take  and  use  such  of  the  dead  down 
timber,  etc.,  including  small  gum,  etc.,  as  may  be  necessary  for 
the  purpose  of  constructing  and  maintaining  and  operating  the 
said  roads  and  railroads,  etc.,"  is  Held  in  this  case  to  exclude 
the  use  of  cedar,  which  was  growing  upon  the  lands,  by  the 
use  of  the  words  "including  small  gum." 


>/ 


420  EST  THE  SUPREME  COUET.  [158 

Daniexs  v.  R.  R. 

10.  Damages  by  Fire — Evidence — Harmlees  Error. 

In  this  action  for  damages  alleged  to  have  been  caused  by  the 
negligent  burning  off  of  plaintiff's  lands,  the  testimony  objected 
to  was  competent  as  tending  to  show  that  the  fire  was  caused 
by  defendant's  actj  and  while  the  answer  of  a  witness  to  a  ques- 
tion asked  by  plaintiff,  that  the  smokestack  to  defendant's  en- 
gine was  "in  bad  condition,"  was  objectionable,  it  is  not  held  for 
reversible  error,  as  elsewhere  he  was  required  to  state  what  be 
meant  by  his  use  of  the  words  "bad  condition." 

Appeal  from  Ferguson,  J,,  at  August  Special  Term,  1911,  of 
Pamlico. 

This  action  is  brought  by  L.  G.  Daniels  and  the  Atlantic 
Coast  Forest  Preserve  and  Improvement  Company  to  recover 
damages  alleged  to  have  been  caused  by  the  negligence  of  the 
defendant  in  setting  out  fire,  damages  for  cutting  timber  under 
the  size  permitted  by  a  deed  imder  which  the  defendant  claims, 
and  for  cutting  cedar  which  the  plaintiffs  claim  is  not  conveyed 
by  said  deed. 

The  summons  was  issued  on  18  August,  1909. 

On  22  May,  1906,  the  plaintiff  Daniels  executed  a  deed  to  the 
defendant  lumber  company  conveying  "all  of  the  timber  trees 
of  every  description  on  the  land  described  (except  cedar  and 
gum)  now  standing  or  growing  or  which  may  be  standing  or 
growing  during  the  ensuing  term  of  six  years  from  and  after 
1  January,  1907,  and  which  when  cut  will  measure  as  much  as 
or  more  than  10  inches  in  diameter  at  the  base,  that  is  to  say, 
18  inches  above  the  ground,"  on  the  land  described  therein ;  and 
this  deed  further  conveyed  to  the  defendant  "all  the  rights,  privi- 
leges, and  jeasements  which  ordinarily  are  incident  to  and  neces- 
sary for  the  removing  of  the  timber  conveyed,  or  to  the  cutting, 
rafting,  and  removing  of  same,"  and  also  conveyed  to  defendant 
the  right  to  use  such  dead  trees  and  down  timber,  earth,  under- 
brush, and  timber  under  the  size  mentioned  therein  conveyed, 
including  small  gun;i  upon  said  land,  as  may  be  necessary  for 
the  purpose  of  constructing,  maintaining,  and  operating  said 
roads  and  railroads,  and  for  operating  any  locomotive  or  other 
machinery,  and  for  all  other  purposes  necessary  and  incident  to 
the  cutting,  rafting,  and  removal  of  said  timber. 
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On  17  December,  1908,  the  said  L.  G.  Daniels  conveyed  the 
land  described  in  the  complaint,  subject  to  the  timber  rights  of 
said  lumber  company,  to  Albin  Daniels,  and  on  the  next  day, 
18  December,  1908,  the  said  Albin  Dailiels  executed  a  deed,  con- 
veying said  land,  subject  to  said  timber  rights,  to  the  plaintiff 
the  Atlantic  Coast  Forest  Preserve  and  Improvement  Company, 
and  on  1  April,  1910,  said  company  undertook  to  execute  a  deed 
reconveying  said  land,  subject  to  said  timber  rights,  to  the  plain- 
tiff L.  G.  Daniels. 

In  the  deed  executed  by  Albin  Daniels,  the  plaintiff  improve- 
ment company  is  described  as  a  corporation  imder  the  laws  of 
Massachusetts,  and  in  the  deed  of  1  April,  1910,  the  said  com- 
pany is  also  described  as  a  corporation  of  Boston,  Mass. 

Objection  was  made  to  the  introduction  of  the  last-named 
deed,  upon  the  ground  of  defective  probate,  and  the  attestation 
clause,  the  execution,  and  probate  are  as  follows : 

In  testimony  whereof  the  said  party  of  the  first  part  hath 
caused  these  presents  to  be  executed  in  its  name  by  its  president 
and  attested  by  its  secretary  and  its  corporate  seal  to  be  here- 
unto affixed  the  day  and  year  first  above  written. 

Atlantic  Coast  Forest  Preserve  and 
Improvement  Company, 

By  Alvah  G.  Sleeper,  President. 

Claude  H.  Daniels,  Clerk, 
Witness  to  signature : 

Moses  H.  Libby, 
Nellie  Orton. 
(Notarial  Seal.) 

Commonwealth  of  Massachusetts. 
(Notarial  Seal.) 

Suffolk — ss.  Boston,  April  1,  1910. 

There  personally  appeared  the  above-named  Alvah  G.  Sleeper 
and  acknowledged  the  foregoing  instrument  to  be  his  free  act 
and  deed,  before  me.  Walter  E.  Brownell, 

Notary  Public, 
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State  of  Minnesota — County  of  St.  Louis — ss. 

This  is  to  certify  that  on  the  30th  day  of  April,  1910,  hefore 
me  personally  came  C.  H.  Daniels,  clerk,- with  whom  I  am  per- 
sonally acquainted,  who,  being  by  me  duly  sworn,  says:  That 
Alvah  6.  Sleeper  is  the  president  of  the  Atlantic  Coast  Forest 
Preserve  and  Improvement  Company,  the  corporation  described 
in  and  which  executed  the  foregoing  instrument;  that  he  knows 
the  common  seal  of  said  corporation ;  that  the  seal  affixed  to  the 
foregoing  instrument  is  said  common  seal,  and  the  name  of  the 
corporation  was  subscribed  thereto  by  the  said  president,  and 
that  said  president  and  clerk  subscribed  their  names  thereto,  and 
said  common  seal  was  affixed,  all  by  order  of  the  board  of  direct- 
ors of  said  corporation,  and  that  the  said  instrument  is  the  act 
and  deed  of  said  corporation. 

Witness  my  hand  and  seal  the  day  and  year  above  written. 

^N'ellib  Obton^   [seal] 
Notary  Piiblic, 

My  commission  expires  the  day,  A.  D.  1910. 
Notary  Public,  St.  Louis  County,  Minn. 
My  commission  expires  28  August,  1912. 

State  of  Minnesota — County  of  St.  Louis — ss. 

North  Carolina — Pamlico  County. 

The  foregoing  certificate  of  Walter  E.  Brownell,  notary  pubUc 
of  the  State  of  Massachusetts,  and  the  certificates  of  Nellie 
Orton,  notary  public  of  St.  Louis  County,  State  of  Minnesota, 
are  adjudged  to  be  correct.  Let  the  instrument  with  the  certifi- 
cates be  registered. 

Witness  my  hand,  this  the  5th  day  of  August,  1910. 

Geo.  T.  Farnell,  C.  S.  C. 

There  was  evidence  on  the  trial  that,  at  the  time  of  the  execu- 
tion to  the  defendant  lumber  company  of  the  deed  of  22  May, 
1906,  from  125  to  150  acres  of  the  land  had  cedar  on  it;  that 
soon  thereafter  said  defendant  took  possession  of  said  land  and 
began  cutting  and  removing  timber,  which  it  continued  for  sev- 
eral years,  and  that  at  the  conclusion  of  its  operations  very  little 
cedar  was  on  the  land. 
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There  was  also  evidence  of  two  fires,  one  in  September,  1909, 
and  the  other  in  October  of  the  same  year,  which  injured  the 
property  of  the  plaintiff,  and  also  that  the  defendant  had  cut 
timber  under  the  size  allowed  by  its  deed. 

The  defendant  offered  evidence  to  the  contrary,  but  it  is  not 
necessary  to  state  the  evidence  of  either  party  more  fully,  as  the 
motion  of  the  defendant  to  nonsuit  is  not  upon  the  ground  that 
there  is  no  evidence  to  support  the  findings  of  the  jury,  except 
as  to  the  first  issue,  and  the  evidence  on  that  issue  has  been 
stated. 

At  the  conclusioii  of  the  evidence  the  defendant  moved  for 
judgment  of  nonsuit,  upon  the  following  grounds,  as  shown  by 
the  brief  of  the  defendant : 

"That  the  plaintiffs  have  offered  evidence  showing  the  con- 
veyance of  title  to  the  timber  to  the  defendant  by  plaintiff  L.  G. 
Daniels,  and  have  further  offered  in  evidence  a  deed  from  L.  G. 
Daniels  to  Albin  Daniels,  prior  to  the  date  of  the  alleged  tres- 
pass, and  that  there  is  no  right  of  L.  G.  Daniels  to  recover  for 
any  trespass  that  may  have  been  committed  (if  any)  in  any 
Tiew  of  the  case  between  the  date  of  the  deed  to  Albin  Daniels 
and  date  of  the  deed  from  Atlantic  Coast  Forest  Preserve  and 
Improvement  Company  to  L.  G.  Daniels,  to  wit,  between  17 
December,  1908,  and  1  April,  1910.  That  the  conveyance  having 
been  made  prior  to  the  alleged  trespass,  divested  him  of  all  right 
of  action  during  the  time  the  title  rested  in  Albin  Daniels  and 
the  other  date.  The  trespass  having  been  committed  between 
December,  1908,  and  April,  1910,  upon  all  the  evidence,  then 
there  was  no  right  of  action  in  the  Atlantic  Coast  Fprest  Pre- 
serve and  Improvement  Company,  they  having  made  a  convey- 
ance to  L.  G.  Daniels  of  the  land  without  reserving  any  rights 
of  action,  and  there  being  no  evidence  as  to  their  corporate 
existence  (the  corporate  existence  being  alleged  in  the  complaint 
and  denied  in  the  answer),  then  there  is  no  right  of  recovery 
in  the  Atlantic  Coast  Forest  Preserve  and  Improvement  Com- 
pany. If  there  were  evidence  of  trespass  prior  to  December, 
1908,  then  L.  G.  Daniels,  having  conveyed  fee-simple  title,  with- 
out reserving  to  himself  the  rights  of  action  for  alleged  trespass, 
he  would  not  be  entitled  to  maintain  his  action  for  recovery  of 
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damages  thereafter,"  and  that  no  actual  possession  of  the  land 
had  been  shown  in  either  of  the  plaintiffs.  The  motion  was 
denied,  and  defendant  excepted. 

The  defendant  requested  that  the  following  instructions  be 
given  to  the  jury : 

1.  If  the  jury  shall  find  from  the  evidence  that  any  cedar  was 
cut  or  used  by  defendants,  the  court  charges  you  that  under  the 
provisions  of  said  deed  they  had  the  right  to  use  such  cedar 
under  the  size  of  10  inches  in  diameter  at  the  stump,  18  inches 
above  the  ground,  and  such  dead  and  down  cedar,  along  with 
other  undersized  timber  as  was  necessary  in  the  construction  of 
its  roads,  engines,  and  machinery  on  said  land. 

2.  That  the  defendants  had  the  right  to  cut  out  such  cedar 
trees  as  were  in  its  roadways,  and  plaintiffs  are  not  entitled  to 
recover  anything  for  cedar  so  cut  and  moved  out  of  the  rights 
of  way  in  the  construction  and  operation  of  its  road  upon  said 
land. 

The  first  was  refused,  and  the  defendant  excepted,  and  the 
second  was  substantially  given. 

There  are  three  exceptions  to  evidence,  which  will  be  re- 
ferred to. 

The  issues  and  the  answers  thereto  are  as  follows : 

1.  Is  plaintiff  Atlantic  Coast  Forest  Preserve  and  Improve- 
ment Company  a  corporation?    Answer:  Yes. 

2.  Did  defendants  wrongfully  and  negligently  set  fire  to  and 
bum  plaintiffs'  land,  timber,  and  trees,  as  alleged  in  the  com- 
plaint?   Answer:  Yes. 

3.  If  so',  what  damages  are  plaintiffs  entitled  to  recover  there- 
for?   Answer:  $1,500. 

4.  Did  defendants  wrongfully  and  negligently  cut  and  destroy 
plaintiffs'  cedar  trees  and  cedar  timber,  as  alleged?  Answer: 
Yes. 

5.  If  so,  what  damages  are  plaintiffs  entitled  to  recover  bj 
reason  thereof  ?    Answer :  $500. 

6.  Did  defendants  wrongfully  and  negligently  cut  and  destroy 
plaintiffs'  timber  and  trees  other  than  cedar,  not  conveyed  ia 
said  deed,  as  alleged?    Answer:  No. 
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7.  If  BO,  what  damages  are  plaintiffs  entitled  to  recover  by 
reason  thereof  ?    Answer. 

Judgment  for  the  plaintiffs,  and  defendant  excepted  and 
appealed. 

Simmons  &  TFard,  K,  L,  Gihbs,  and  T,  D,  Warren  for  plain- 

Moore  &  Dunn  and  Small,  McLean  &  McMullan  for  defends 
anis. 

Allen^  J.  No  objection  is  made  by  answer  or  demurrer  that 
there  is  a  misjoinder  of  parties  or  causes  of  action,  and  no  ex- 
ception presents  the  question  of  the  right  of  the  plaintiffs  to 
recover  for  trespasses  committed  after  the  commencement  of  the 
action.  We  do  not  intimate  that  such  objections  would  have 
been  sustained,  and  refer  to  them  only  for  the  purpose  of  ex- 
cluding the  idea  that  they  were  relied  on,  and  are  embraced  in 
the  motion  for  judgment  of  nonsuit. 

The  defendant  says,  upon  the  facts  admitted,  that  neither  of 
the  plaintiffs  is  entitled  to  maintain  this  action ;  that  the  plain- 
tiff L.  G.  Daniels  cannot  do  so  as  to  trespasses  committed  prior 
to  17  December,  1908,  because  on  that  day  he  conveyed  the  land 
to  Albin  Daniels,  without  reserving  the  right  of  action,  nor  as 
to  trespasses  after  that  date,  because  he  had  parted  with  his 
title  to  the  land ;  and  that  the  plaintiff  improvement  company 
has  no  right  to  sue,  because  its  corporate  existence  is  denied  in 
the  answer,  and  no  evidence  has  been  introduced  to  establish  its 
incorporation,  and  further,  if  a  corporation,  having  executed  a 
deed  of  date  1  April,  1910,  conveying  the  land  without  reserving 
its  right  of  action,  it  now  has  no  right  to  sue. 

We  will  consider  these  questions  in  their  order,  and  first  as 
to  the  right  of  the  plaintiff  Daniels,  and  this  depends  on  the 
effect  of  his  deed  to  Albin  Daniels. 

The  plaintiffs  do  not  allege  as  a  cause  of  action  an  injury  to 
their  possession,  which  woidd  be  sufficient  to  maintain  an  action 
for  trespass  (Frisbee  v.  Marshall,  122  N.  C,  760),  but  they  seek 
to  recover  damages  for  injury  to  the  freehold — the  land  itself — 
wd  it  therefore  was  necessary  to  show  title  at  the  time  of  the 
iJiJury  complained  of.     If  so,  the  plaintiff  Daniels  could  not 
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recover  damages  accruing  after  the  execution  of  his  deed  of  17 
December,  1908 ;  but  we  do  not  think  this  deed,  which  purports 
only  to  convey  the  land,  has  the  effect  of  transferring  to  the 
grantee  his  right  of  action  for  damages  accruing  prior  to  its 
execution.  Liverman  v.  R,  R,,  114  N.  C,  696;  Drake  v.  Howell, 
133  K  C,  168. 

In  the  last  case  cited  the  plaintiff  sought  to  recover  damages 
for  cutting  timber  on  certain  land,  and  the  Court,  among  other 
things,  said:  "There  is  an  allegation  in  the  pleadings  that  the 
plaintiffs  have  acquired  the  title  to  the  Britt  tract  since  this 
action  was  commenced;  but  this,  if  true,  cannot  help  them,  as 
a  conveyance  of  title  to  the  land  after  the  defendants  had  com- 
mitted the  alleged  trespass  would  not  pass  the  right  to  the  dam- 
ages claimed  by.  the  plaintiffs.  Such  damages  are  personal  to 
the  owner  of  the  property  and  do  not  pass  to  his  grantees.  Liver- 
man  V.  R.  R.,  114  N.  C,  692." 

The  right  of  the  improvement  company  to  sue  depends  upon 
the  solution  of  other  questions. 

The  defendant  denies  that  this  plaintiff  is  a  corporation,  and 
it  says  if  there  is  no  evidence  of  its  corporate  existence,  that  the 
deed  of  Albin  Daniels  to  the  improvement  company  has  no 
effect,  and  that  therefore  the  title  remained  in  Albin  Daniels, 
and  that  there  can  be  np  recovery  of  damages  for  acts  com- 
mitted after  17  December,  1908,  the  date  of  the  deed,  as  Albin 
Daniels  is  not  a  party  plaintiff;  and  it  contends  further  that 
the  failure  to  prove  that  the  company  is  a  corporation  incapaci- 
tates it  to  sue. 

We  must  then  inquire: 

1.  Is  there  evidence  that  the  improvement  company  is  a 
corporation  ? 

2.  If  not,  how  does  this  affect  the  title  to  the  land  and  the 
right  to  sue? 

Ordinarily,  the  right  to  question  the  exercise  of  corporate 
powers  is  with  the  State  and  cannot  be  raised  collaterally,  but 
it  has  been  held  in  this  State  that  a  denial  of  corporate  exist- 
ence in  an  answer  requires  some  proof  on  the  part  of  the  plain- 
tiff. 


^.C]  SPRING  TEEM,  1912.  427 

Daniels  v.  R.  R. 

This  may  be  furnished  by  the  introduction  of  a  charter  and 
efridence  of  its  acceptance;  by  evidence  of  the  exercise  of  the 
powers  of  a  corporation  for  a  long  time  without  objection;  by 
estoppel,  and  in  other  ways,  and  we  are  inclined  to  the  opinion 
that  the  fact  that  all  of  the  parties  claim  under  L.  G.  Daniels ; 
that  Albin  Daniels,  in  his  deed  of  18  December,  1908,  described 
the  improvement  company  .as  a  corporation;  that  the  improve- 
ment company  executed  the  deed  of  1  April,  1910,  as  a  corpora- 
tion, and  that  during  the  whole  of  this  period  the  defendant 
was  in  the  use  and  occupation  of  the  land,  is  evidence  of  the 
fact ;  but  if  this  is  not  so,  the  defendant  is  in  no  way  prejudiced 
by  the  failure  of  strict  proof.  Albin  Daniels  held  the  title  to 
the  land  one  day,  and  there  is  no  evidence  of  a  trespass  on  that 
daj.  He  conveyed  to  the  improvement  company  as  a  corpora- 
tion, and  the  improvement  company  as  a  corporation  conveyed 
to  the  plaintiff  L.  G.  Daniels.  It  follows  that  Albin  Daniels 
and  L.  G.  Daniels  are  estopjped  to  deny  the  corporate  existence 
ofthe  company"  and  if  it  is  in  fact  a  partnership,  the  estoppel 
would  extend  to  its  members,  who  have  permitted  it  to  be  held 
out  as  a  corporation,  and  to  receive  and  execute  deeds,  and  to 
institute  actions  as  such.  If  so,  all  the  parties  who  could  make 
any  claim  against  the  defendant,  covering  the  time  when  the 
trespasses  are  alleged  to  have  been  committed,  are  bound  by  the 
estoppel,  and  neither  can  deny  that  the  improvement  company 
is  a  corporation ;  and  it  is  not,  therefore,  important  to  the  de- 
fendant whether,  as  matter  of  fact,  it  is  a  corporation. 

If,  however,  material  to  the  decision  of  this  case,  and  it 
appeared  that  the  improvement  company  was  a  partnership  and 
not  a  corporation,  it  would  not  necessarily  follow  that  the  action 
could  not  be  maintained  by  it. 

A  deed  to  a  partnership  by  the  partnership  name  is  not  void 
{Murray  v.  Blackledge,  71  N".  C,  492;  Simmons  v,  Allison,  118 
Jf.  C,  776;  Oralis  v.  Insurance  Co,,  125  N".  C,  394),  and  a 
judgment  in  favor  of  a  partnership,  without  giving  the  names 
of  the  partners,  is  valid.  Wall  v,  Jarrett,  25  N".  C,  42 ;  Lash  v. 
Arnold,  53  N.  C,  206. 

These  last  cases  were  cited  with  approval  in  Heath  v,  Morgan, 
117  N.  C,  507,  in  which  it  was  held  that  the  action  could  not 
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be  maintained  in  the  partnership  name,  because  objection  to  the 
absence  of  the  individuals  as  parties  was  taken  by  demurrer. 
Kochs  Co.  V.  Jackson,  156  N.  C,  326. 
f  In  this  case  the  defendant  does  no  more  than  deny  that  the 
improvement  company  is  a  corporation,  and  if  this  is  true,  it 
may  maintain  the  action  in  its  partnership  name,  in  the  absence 

Lof  objection  by  the  defendant  that  the  individuals  composing  the 
partnership,  are  not  parties. 
We  are,  therefore,  of  opinion  that  the  plaintiff  L.  6.  Daniels 
may  recover  damages  for  trespass  committed  prior  to  17  Decem- 
ber, 1908,  the  date  of  his  deed,  and  that  the  improvement  com- 
pany may  recover  for  trespasses  after  that  time,  and  also,  as 
his  Honor  held,  that  the  defendant  has  no  voice  in  the  appor- 
tionment of  the  damages  between  them.  Hocutt  v.  R,  R.,  124 
K  C,  217. 

We  think  his  Honor  construed  the  deed  correctly  as  to  the 
right  to  cut  cedar,  and  that  he  properly  refused  to  give  the  in- 
struction requested. 

The  deed  of  the  plaintiff  Daniels  to  the  defendant  expressly 
excepts  cedar  and  gum  from  the  conveyance,  and  in  the  clause 
allowing  the  use  of  timber  under  the  size  conveyed  provides: 
"And  it  is  also  stipulated  and  agreed  that  the  party  of  the  second 
part  shall  have  the  further  right  to  take  and  use  such  of  the 
dead  and  down  timber,  earth,  and  underbrush  and  timber  under 
the  size  herein  conveyed,  incltidmg  small  gum,  upon  said  lands, 
as  may  be  necessary  for  the  purpose  of  constructing  and  main- 
taining and  operating  the  said  roads  and  railroads,  and  for 
operating  any  locomotives  or  other  machinery,  and  for  all  other 
purposes  necessary  or  incident  to  the  cutting,  rafting,  or  removal 
of  said  timber." 

The  mention  of  small  gum  in  this  clause,  and  the  failure  to 
refer  to  the  cedar,  excludes  the  idea  that  it  was  intended  to 
extend  the  rights  of  the  defendant  as  to  the  cedar. 

His  Honor  instructed  the  jury  that  the  defendant  had  the 
right  to  cut  cedar  when  necessary  to  construct  its  roads  or  to 
move  its  machinery. 
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There  are  three  exceptions  to  evidence : 

1.  To  the  evidence  of  a  witness  for  the  plaintiffs,  Edmund 
Jones:  Q.  Along  about  the  time  those  fires  took  place,  what 
was  the  condition  of  the  engine  as  to  emitting  sparks  ?  A.  It 
was  in  bad  condition. 

2.  To  the  evidence  of  a  witness  for  the  plaintiffs,  William 
Potter:  Q.  Tell  what  you  saw  before  this  time  and  afterwards 
as  to  the  engine  emitting  sparks.  A.  If  we  stopped  near  the 
engine  it  would  catch  our  clothes  and  we  would  have  to  move 
out  of  the  way. 

3.  To  the  introduction  of  the  deed  of  1  April,  1910,  from  the 
improvement  company  to  L.  G.  Daniels. 

The  form  of  the  answer  of  the  witness  Jones  may  be  objec- 
tionable, but  it  is  but  another  way  of  saying  that  the  engine 
emitted  a  considerable  quantity  of  sparks,  and  would  not  justify 
a  reversal  of  the  judgment,  and  his  entire  examination  shows 
that  he  was  required  to  state  what  he  meant  by  "bad  condition." 

The  evidence  of  both  witnesses  was  material  to  the  claim  that 
the  defendant  set  out  fire  on  the  land,  and  competent. 

It  is  not  necessary  to  consider  the  objection  to  the  introduc- 
tion of  the  deed  from  the  improvement  company  to  L.  G.  Dan- 
iels, as  both  are  parties  plaintiff. 

The  record  is  voluminous,  but  we  have  examined  it  and  the 
briefs  with  care,  and  find 

No  error. 


J.  H.  HUDSON  ET  AU,  Sureties,  v.  A.  W.  AMAN  et  al. 

(Filed  20  March,  1912.) 

Principal  and   Surety — Joint   Action — Severance — Practice — Appeal 
and  Error. 

When  sureties  on  a  sheriff's  bond  have  been  compelled  to  pay 
in  unequal  amounts  for  the  defalcation  of  the  sheriff,  and  a  de- 
murrer to  the  cause  of  action  against  the  county  has  been  sus- 
tawBd.  leaving  the  defaulting  sheriff  the  only  party  defendant: 
SembJe,  the  cause  might  well  have  proceeded  in  joint  action, 
that  the  ultimate  right  of  the  parties  should  be  finally  deter- 
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mined,  and  Held,  in  this  case,  that  as  no  claim  for  adjustment 
among  the  sureties  is  made  and  the  plaintiffs  have  not  appealed, 
the  order  of  severance  made  In  the  trial  court  is  upheld,  and 
the  plaintiffs  allowed  to  proceed  In  separate  actions  for  the 
amount  each  may  have  paid. 

Appeal  from  G.  W.  Ward,  J,,  at  Fall  Term,  1911,  of  Samp- 
son. 

Civil  action,  heard  on  demurrer  to  complaint.  There  was 
demurrer  by  A.  W.  Aman,  the  present  defendant,  for  misjoinder 
of  both  parties  plaintiff  and  causes  of  action.  The  court  in  its 
discretion  ordered  a  severance,  and  defendant  Aman  excepted 
and  appealed,  assigning  for  error  the  failure  and  refusal  to  dis- 
miss the  action  for  misjoinder. 

Faison  &  Wright  for  plaintiff. 
H,  A,  Orady  for  defendani. 

« 

Hoke,  J.  The  action  was  originally  instituted  by  plaintiffs, 
sureties  on  the  official  bond  of  A.  W.  Aman,  as  Sheriff  and  Tax 
Collector  of  Sampson  County,  against  the  defendants,  county 
commissioners  of  said  coimty.  Pending  the  action  said  A.  W. 
Aman  was  duly  made  party  defendant.  The  complaint  in  effect 
alleged  that  plaintiffs,  with  others,  were  sureties  on  the  bond 
of  A.  W.  Aman  as  Tax  Collector  of  Sampson  County  in  the  sum 
of  $38,500,  and  that  said  Aman  had  failed  to  comply  with  the 
Conditions  of  said  bond,  had  misappropriated  and  squandered 
the  taxes,  and  by  reason  of  his  said  default  the  plaintiffs,  his 
sureties,  had  been  compelled  to  pay  to  the  county  the  sum  of 
$418.50  each,  and  one  of  them,  J.  H.  Turlington,  had  so  paid 
an  additional  $94.  That  the  commissioners  of  the  county  had 
turned  over  the  current  tax  lists  to  said  Aman,  before  requiring 
proper  settlement  of  him  on  former  lists  and  when  they  well 
knew  or  had  every  reason  to  believe  he  was  already  in  default, 
and  by  reason  of  this  breach  of  statutory  duty  had  caused  in- 
creased loss  and  damage  to  plaintiffs,  his  sureties. 

To  this  complaint  the  county  commissioners  demurred.  Their 
demurrer  having  been  overruled  in  the  court  below,  on  ^appeal 
to  this  Court  it  was  held  that  no  cause  of  action  had  been  stated 
against  them  in  plaintiff's  favor.    See  Hudson  v.  McArthur,  152 
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X.  C,  445.  This  opinion  having  heen  certified  down,  the  action 
was  dismissed  as  to  said  commissioners,  and  thereupon  defend- 
ant Aman  demurred  to  the  complaint,  as  stated,  for  misjoinder 
of  parties  plaintiflF  and  causes  of  action. 

At  common  law,  sureties  who  paid  the  debt  of  their  principal 
could  sustain  an  action  in  exoneration  of  the  loss.  The  action 
lay  in  assumpsit,  and  was  ordinarily  several  and  not  joint. 
Boggs  r.  Cureton,  10  Pa.,  211 ;  Peabody  v.  Chapman,  20  N".  H., 
418.  Even  at  law,  however,  when  the  payment  was  joint  or  was 
made  out  of  a  joint  fund,  the  sureties  were  permitted  to  join 
in  a  suit  for  reimbursements,  and  this  very  generally  obtained 
when  a  judgment  had  been  recovered  and  was  paid  by  the  sure- 
ties jointly.  WeeJcs  v.  Parsons,  176  Mass.,  570 ;  Clapp  v.  Rice, 
15  Gray,  557 ;  JRizer  v.  C alien,  27  Kansas,  339  ;•  Day  v.  Swann, 
13  Me.,  165 ;  Prescott  v.  Newell,  39  Vt.,  82.  And  in  courts  of 
equity,  when  an  adjustment  of  conflicting  claims  became  neces- 
sary and  a  surety  brought  suit  for  contributions  against  cosure- 
ties, it  was  usually  required  to  make  the  principal  and  all  solvent 
sureties,  resident  within  the  State,  parties  plaintiff  or  defendant, 
that  a  full  determination  of  interests  involved  could  be  had  in 
one  and  the  same  suit.  Raney  v,  Ya/rborough,  37  N".  C,  249 ; 
Adams  v.  Hayes,  120  K  C,  383. 

The  cause  having  been  dismissed  against  the  county  commis- 
sioners, the  action  as  it  now  stands  presents  a  claim  by  sureties 
who  have  paid  the  debt  of  their  principal  and  by  fair  inference 
have  been  compelled  to  pay  it  by  suit,  and  it  further  appearing 
that  these  payments  have  been  in  unequal  amounts,  it  would 
seem  that  the  cause  might  well  have  proceeded  in  a  joint  action, 
that  the  ultimate  rights  of  the  parties  should  be  finally  deter- 
mined. Inasmuch,  however,  as  no  claim  for  adjustment  is  de- 
manded and  parties  plaintiff  have  not  appealed,  we  see  no  good 
reason  why  the  order  of  severance  should  not  stand  and  the  par- 
ties allowed  to  proceed  in  separate  actions  for  the  amount  each 
has  paid,  and  in  no  event  could  the  action  have  been  properly 
dismissed.  Street  v.  Tuck,  84  N.  C,  605 ;  Hodges  v.  R,  R.,  105 
X.  C,  170.  We  find  no  reversible  error,  and  the  judgment  of 
the  Superior  Court  ordering  a  severance  of  the  actions  is 

Affirmed. 
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V.  SEDBURY  V.  R.  N.  DUFFY,  A.  C.  BURNETT,  D.  H.  GREEN, 

AND  H.  T.  PRATT. 

(Filed  27  March,  1912.) 

1.  Bills  and   Notes — Guarantors  of   Payment — Loan — Usury — Inters 

pretatlon  of  Statutes. 

When  the  transaction  is  free  from  fraud  and  unlawful  imporf- 
tion,  a  purchaser  may  buy  a  note  at  any  price  they  may  agree 
upon;  but  if  the  purchaser  requires  the  indorsement  of  the 
seller,  the  transaction,  as  between  the  immediate  parties  thereto, 
is  in  effect  a  loan,  and  will  be  so  considered  within  the  mean- 
ing and  purport  of  our  usury  laws. 

2.  Same.  3 

The  purchaser  at  $^$200  of  a  promissory  note  given  for  $5,000, 
upon  which  $1,000  had  been  paid,  required  an  Indorsement  by 
the  payee  and  another  guaranteeing  payment.  In  an  action 
upon  the  note  our  statute  as  to  usury  was  pleaded  by  the  guar- 
antors of  ^payment:  Held,  as  between  the  purchaser  and  guar- 
antors of  payment,  the  transaction  is  regarded  as  a  loan,  upon 
which  a  usurious  charge  of  $200  was  made  in  addition  to  the 
legal  rate  of  Interest. 

3.  Bills    and    Notes — Unqualified    Indorsers— Usury — Interpretation 

of  Statutes. 

The  provisions  made  as  to  warranties  which  prevail  in  case 
of  unqualified  Indorsements  by  Revlsal,  sec.  2215,  refer  to  lawful 
transactions,  and  do  not  relate  to  transactions  coming  within  the 
meaning  of  our  usury  laws. 

Brown,  J.,  concurring. 

Appeal  from  Whedbee,  J.,  at  November  Term,  1911,  of 
Craven. 

Civil  action  to  recover  the  balance  due  on  a  note. 

It  appeared  that  on  3  March,  1909,  defendants  R.  X.  Duffy 
and  A.  C.  Burnett  executed  their  note  to  D.  H.  Green  for  $5,000; 
that  there  had  been  a  payment  thereon  of  $1,000  and  the  remain- 
der, or  $4,000,  was  due  at  the  time  of  suit  brought;  that  some 
time  prior  to  institution  of  action  D.  H.  Green  sold  the  note  to 
plaintiff  for  $3,200  and  the  purchaser  required  the  indorsement 
of  the  payee,  Green,  and  H.  T.  Pratt  as  guarantee  of  payment. 
The  indorsers  having  pleaded  that  as  to  them  this  was  an  usu- 
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rionfl  transaction,  issues  were  submitted.  The  court  charged  the 
jury  if  they  believed  the  evidence  to  answer  the  issue  as  to 
usury  ^^o"  There  was  judgment  for  full  amount  due  on  note 
and  interest,  against  all  of  the  parties  served  with  process,  and 
the  indorsers,  Green  and  Pratt,  excepted  and  appealed. 

D,  E,  Henderson  and  K.  C.  Sedbury  for  plaintiff, 
Simmons  &  Ward  for  defendants  Green  and  Pratt. 

Hoke,  J.,  after  stating  the  case :  It  has  been  repeatedly  held, 
in  this  State,  that  while  one  may  buy  a  note  from  another,  at 
any  price  that  may  be  agreed  upon,  the  bargain  being  free  from 
fraud  or  unlawful  imposition,  if  the  purchaser  requires  the 
indorsement  of  the  seller  as  a  guaranty  of  payment,  the  trans- 
action, as  between  the  immediate  parties  thereto,  is  in  effect  a 
loan,  and  will  be  so  considered,  within  the  meaning  and  purport 
of  our  laws  against  usury.  Bynum  v.  Rogers,  49  N.  C,  399 ; 
Bdlinger  v.  Edwards,  39  N.  C,  449 ;  McElwee  v.  Collins,  20 
N.  C,  209.  In  the  McElmee  case  it  was  held:  ."Where  an  in- 
dorsee takes  a  bill  or  note  with  the  indorsement  or  guaranty  of 
the  indorser,  and  advances  therefor  less  than  the  real  value  of 
the  bill  or  note,  the  transaction  is,  in  effect,  a  loan  between  the 
indorsee  and  indorser,  and  is  usurious  as  between  those  parties.'' 
In  Bollinger's  case.  Chief  Justice  Ruffin,  delivering  the  opinion, 
said:  "Now,  that  is  a  case  of  plain  usury,  and  the  contracts 
of  Edwards  touching  it  are  void  by  the  statute.  The  bill,  indeed, 
does  not  enter  into  the  particulars  of  the  contract,  but  the  plain- 
tiff is  content  to  state,  in  general,  that  Lane  'purchased'  Boy- 
kin's  bond,  and  it  is  laid  down  that  a  purchase  of  a  negotiable 
security  for  less  than  the  real  value  is  valid.  But  that  is  subject 
to  this  qualification,  that  it  must  be  merely  a  purchase  of  the 
secnrity  and  at  the  risk  of  the  purchaser,  and  therefore  if  the 
person  who  claims  to  be  such  purchaser  holds  the  person  to 
whom  the  money  is  advanced  responsible  for  the  payment  of 
the  debt,  it  is  not  in  law  and  fact  a  purchase  of  the  security,  but 
a  loan  of  money  upon  the  security ;  and  if  the  sum  advanced 
be  less  than  the  amount  of  it,  deducting  the  legal  interest  for 
the  time  until  maturity,  the  loan  is  usurious.  Collier  v,  NeviM, 
14  N.  C,  30 ;  McElmee  v.  Collins,  20  K  C,  209.  The  latter 
ease  expressly  and  correctly  lays  down  the  rule  that  the  ordinary 
158—28 
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case  of  discounting  a  note,  with  an  indorsement  or  guaranty  of 
the  receiver  of  the  usury,  is  a  lending  within  the  statute." 

The  principle  is  established  by  statute  in  reference  to  the  dis- 
counting of  notes  by  National  banks.  Page  on  Contracts,  sec. 
477,  citing  Gloversvilh  Bank  v.  Johnston,  104  U.  S.,  271,  and 
is  enforced  in  other  jurisdictions  by  courts  of  recognized  author- 
ity. Whitworth  v.  Taney,  26  Va.,  383;  CovAes  v.  McVichar, 
3  Wis.,  725. 

In  the  Wisconsin  case  cited  the  Court  said:     "The  indorse- 
ment or  guaranty  of  a  bill  or  note,  by  which  the  party  renders 
himself  liable  for  its  payment,  is  incompatible  with  a  simple 
sale.    It  is  a  contract  essentially  different  from  that  jof  bargain 
and  sale.    And  herein  is  the  distinction  clearly  perceptible  and 
well  established.    The  simple  sale  of  a  note  or  bill  for  less  than 
its  face  is  not  in  itself  usurious.     But  if  the  vendor  indorses, 
or  guarantees,  or  otherwise  becomes  liable  for  the  payment  of 
the  bill  or  note,  the  transaction  is  usurious.     The  bill  or  note 
may  be  of  doul>tful  character,  and  its  value  a  fair  subject  of 
calculation;  but  when  the  vendor  indorses  it,  or  guarantees  its 
payment,  and  thereby  makes  himself  liable,  he  then  fixes  its 
value  (as  between  him  and  the  vendee)  at  its  face,  and  there  is  no 
room  for  difference  of  opinion,  or  the  exercise  of  skill  and  judg- 
ment.    If  the  transaction  between  the  plaintiffs  and  defendant 
was  a  mere  sale  of  the  notes,  for  their  market  or  estimated  value, 
why  seek  to  hold  the  defendant  liable  on  his  contract  of  indorse- 
ment ?    The  only  purpose  which  the  indorsement  could  serve  in 
such  a  transaction  would  be  to  pass  the  legal  title  to  the  plain- 
tiffs.    If  the  contract  was  merely  one  of  bargain  and  sale,  the 
passing  of  title  was  all  that  was  requisite.    If  it  was  not  one 
of  mere  bargain  and  sale,  but  a  contract  of  indorsement,  its  legal 
effect  was  to  create  a  different  relation  between  the  parties  than 
that  of  vendor  and  vendee,  viz.,  that  of  drawer  and  payee  of  a 
bill  of  exchange,  and  hence  the  amount  of  consideration  received, 
and  the  amount  stipulated  to  be  paid  or  secured,  are  such  that 
mere  computation  brings  the  transaction  within  the  usury  act 
of  1851." 

A  proper  consideration  of  these  and  other  authorities  sustain- 
ing the  position  will  show  that  a  discount  of  the  kind  in  ques- 
tion does  not  render  the  note  usurious  nor  affect  the  rights  and 
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obligations  otherwise  arising  on  the  instrument.  It  is  only  as 
between  the  immediate  parties  that  the  transaction  is  regarded 
as  a  loan  of  money  and  to  be  so  considered  and  dealt  with. 
Cowles  V.  McYickcur,  supra.  The  principle  is  not  changed  nor 
affected  by  our  statute  on  negotiable  instruments,  section  2215, 
making  provision  as  to  the  warranties  which  prevail  in  case  of 
an  unqualified  indorsement  of  commercial  paper.  By  correct 
interpretation  these  warranties  refer  to  lawful  transactions  and 
the  statute  in  no  wise  intended  to  withdraw  contracts  of  that 
nature  from  the  effect  and  operation  of  our  laws  against  usury. 
Eaton  and  Gilbert  Commer.  Paper,  sec.  85.  Under  our  authori- 
ties, therefore,  the  court  below  was  in  error  in  holding  that  as 
to  indorsees  the  transaction  was  free  from  usury,  and  we  would 
remand  the  case  for  further  hearing  but  for  an  agreement  be- 
tween  the  parties  that  if  the  Court  should  hold  the  transaction 
Dsurious,  judgment  should  be  entered  against  the  indorsers  for 
the  amoimt  received  by  them,  with  interest.  This  will  be  certi- 
fied, that  judgment  shall  be  entered  against  the  principal  of  the 
Bote  who  was  served  with  process  for  amount  due  on  the  face 
of  the  note,  with  interest,  and  against  the  indorsers  for  $3,200, 
with  interest  thereon  at  6  per  cent  from  the  time  this  amount 
was  received  by  them. 
Error. 

Brown,  J.,  concurring :  I  concur  in  the  disposition  made  of 
this  appeal.  But  I  think  as  between  the  indorser  of  the  note 
and  the  purchaser,  the  transaction  is  not  technical  usury. 

A  owns  a  note  for  $1,000,  signed  by  B,  due  twelve  months 
after  date.    C  purchases  it  for  $800,  and  A  indorses  it. 

C  is  entitled  to  collect  the  face  of  the  note  from  B,  but  as 
between  A  and  C  the  transaction  is  held  to  be  a  loan  of  $800, 
which  legitimately  bears  interest  from  the  date  of  the  indorse- 
ment. 

I  think  it  a  misnomer  to  call  the  transaction  usurious,  unless 
it  can  be  shown  that  A  agreed  specifically  to  pay  the  $1,000  at 
the  time  he  indorsed  it  in  order  to  obtain  the  $800  from  C. 

The  law  fixes  A's  liability  at  $800  and  interest,  and  in  the 
absence  of  proof  of  an  agreement  upon  his  part  to  pay  more, 
there  is  no  evidence  of  intent  to  charge,  or  pay  usurious  interest. 
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MARTIN  &  GARRETT,  Agents,  v.  GEORGE  M.  MASK. 

(Filed  27  March,  1912.) 

1.  Principal   and    Agent — Parties — ^''Real    Party  In    Interest" — Bills 

and  Notes — Rentals. 

An  agent  for  the  collection  of  rents  is  not  the  "real  party  in 
interest,"  within  the  meaning  of  Revisal,  sec.  400,  so  as  to  main- 
tain an  action  in  his  name  for  the  benefit  of  his  principal;  hot 
when  he  has  taken  a  rental  note  with  the  consent  of  his  principal, 
made  payable  to  himself  as  agent,  he  may,  under  Revisal,  sec. 
401,  maintain  an  action  for  its  collection  in  his  own  name. 

2.  Same — Interpretation  of  Statutes. 

Revisal,  sec.  404,  permitting  "a  trustee  of  an  express  trust" 
to  maintain  an  action  in  his  own  name,  by  its  explanation  of 
such  a  trustee,  that  he  "shall  be  construed  to  include  a  person 
with  whom,  or  In  whose  name  a  contract  is  made  for  tlie  benefit 
of  another,"  extends  the  meaning  of  the  statute  so  as  to  include 
an  agent  who  sues  upon  a  note  to  him,  as  an  agent,  with  the 
consent  and  for  the  benefit  of  his  principal. 

3.  Same — Authority  Given. 

An  agent  has  no  right  to  require  that  a  debtor  to  his  principal 
make  a  note  payable  to  himself,  as  agent,  for  the  principaFs  ben- 
efit, without  authority  therefor;  but  he  may  do  so  and  maintain 
an  action  thereon.  In  his  own  name,  as  agent,  if  the  note  is  taken 
with  authority  from  the  principal.  Revisal,  sec.  404.  That  this 
does  not  extend  to  assignments  of  claims  for  collection,  pointed 
out  and  discussed  by  Allen,  J. 

4.  Same — Motion  to  Dismiss — Evidence. 

A  motion  to  dismiss  an  action  on  a  note  made  to  an  agent,  on 
the  ground  that  the  agent  was  not  the  real  party  in  Interest, 
made  before  the  introduction  of  evidence,  is  properly  overruled, 
as  the  plaintiff  would  be  entitled  to  show  that  he  had  the  author- 
ity from  his  principal  to  have  had  the  note  payable  to  himself 
as  such,  for  the  benefit  of  the  principal ;  though  in  this  case  It 
should  have  been  allowed  if  it  had  been  made  after  the  close  of 
the  evidence,  as  there  was  nothing  to  prove  the  required  author- 
ity.   Revisal,  sec.  404. 


5.  Principal  and  Agent — Bills  and  Notes — Production  of  Note — Evi- 
dence, Prima  Facie — Issues — Interpretation  of  Statutes. 

In  an  action  by  an  agent  upon  a  note  made  payable  to  himself 
as  such  for  the  benefit  of  his  principal,  the  doctrine  that  the  pro- 
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duction  of  the  paper  is  prima  facie  evidence  of  ownership  has 
no  application,  the  question  being  whether  lie  has  shown  title 
sufficient  to  enable  him  to  sue  as  agent    Revisal,  sec.  404. 

6.  Bills  and   Notes  —  Contracts  —  Parol   Evidence — Consideration — 
Credits — Rentals. 

In  an  action  to  recover  upon  a  note  given  for  rent,  the  defendant 
offered  evidence  tending  to  show  by  parol  a  separate  and  distinct 
contract  made  at  the  signing  of  the  note,  whereby  he  was  only 
obligated  to  pay  it  if  he  continued  to  reside  in  the  house  for  the 
period  of  time  covered  by  the  note,  which  was  uncertain,  owing 
to  his  occupation  or  business;  and  that  accordingly  he  surren- 
dered the  possession  before  the  said  period,  which  the  plaintiff 
received  and  rented  to  other  parties:  Held,  competent,  (a)  as  a 
parol  agreement,  which  was  a  part  of  the  rental  contract;  (6) 
if  believed,  it  proved  a  total  want  of  consideration  for  the  note 
sued  on;  (c)  if  it  did  not  avoid  the  payment  of  the  note,  it  was 
competent  to  show  that  the  defendant  was  entitled  to  have  the 
rents  subsequently  received  by  the  plaintiflC  credited  thereon. 

Appeal  from  Peebles,  J.,  at  November  Term,  1911,  of 
Wayne. 

This  action  was  commenced  by  Martin  &  Garrett,  agents,  be- 
fore a  justice  of  the  peace,  to  recover  the  sum  of  $166.65,  and 
interest  on  $166.65  from  14  December,  1910,  due  by  five  notes 
for  $33.33  each,  given  for  rent  of  house  No.  307  Third  Street, 
Angusta,  6a.,  said  notes  being  due  1  March,  1911;  1  April, 
1911;  1  May,  1911;  1  June,  1911,  and  1  July,  1911. 

The  form  of  the  notes  was  as  follows : 

$33.33.  Augusta,  Ga.,  14  December,  1910. 

After  date  the  imdersigned  promises  to  pay  to  the  order  of 
Martin  &  Garrett,  agents,  thirty-three  and  33-100  dollars  at  any 
Wk  in  the  city  of  Augusta,  Ga.,  for  value  received  in  rent,  with 
interest  from  maturity  at  the  rate  of  8  per  cent  per  annum, 
^th  all  costs  of  collection,  including  10  per  cent  attorney's 
fees.  And  each  of  us,  whether  maker  or  indorser,  hereby  sev- 
erally waives  and  renoimces  for  himself  and  family  any  and 
all  homestead  or  exemption  rights  he  may  have  under  or  by 
virtne  of  the  Constitution  or  laws  of  the  State  of  Georgia  or  of 
any  State  or  of  the  United  States,  as  against  this  note  or  any 
poiewal  thereof.  Geo.  M.  Mask  [l.  s.]  . 

Kent  of  house  No.  307  Third  Street. 


438  m  THE  SUPEEME  COURT.  [158 

Mabtut  v.  Mask. 

On  the  left  end  of  the  said  note  were  the  following  words  and 
figures : 

Mabtin  &  Qabrett, 

Reed  Estate  and  Renting  Agents, 

137  Eighth  Street,  Ground  Floor.  Dyer  Building. 

The  defendant  denied  any  liability  to  the  plaintiflFs. 

Judgment  was  rendered  by  the  justice  in  favor  of  the  defend- 
ant, and  the  plaintiff  appealed. 

In  the  Superior  Court  the  defendant  jnoved  to  dismiss  the 
action  on  the  ground  that  it  appeared  upon  the  face  of  the  sum- 
mons and  also  from  the  notes  that  the  plaintiffs  were  agents, 
and  that  the  action  should  have  be«i  brought  in  the  name  of 
their  principal,  the  real  party  in  interest. 

The  motion  was  denied,  and  the  defendant  excepted. 

The  defendant  offered  to  prove  that  he  was,  at  the  time  of 
making  siaid  contract,  the  agent  of  the  Metropolitan  Life  Insur- 
ance Company,  and  he  did  not  know  how  long  he  would  reside 
in  the  city  of  Augusta,  his  residence  there  being  entirely  de- 
pendent upon  his  employment  by  the  company  at  that  point; 
and  in  consequence  thereof  there  was  a  separate  and  distinct 
contract  made  with  the  plaintiffs  at  the  time  of  the  signing  of 
the  said  notes,  by  which  it  was  agreed  and  imderstood  that  the 
defendant  would  pay  said  notes  which  were  given  for  the  house 
in  which  he  was  to  reside  and  did  reside  during  his  stay  in  Au- 
gusta, but  that  if  he  was  required  to  leave  the  city  of  Augusta, 
that  he  was  to  pay  no  other  note,  and  that  he  would  surrender 
the  possession  of  the  house  to  the  plaintiffs.  That,  in  accord- 
ance with  the  contract,  the  defendant  did  pay  to  the  plaintiffs 
the  rent  on  said  house  during  his  stay  in  Augusta.  That  under 
instructions  from  his  employer,  he  left  Augusta  during  the 
month  of  January,  1911,  and  paid  the  plaintiff  the  note  that  was 
due  1  February,  1911,  for  the  rent  of  said  house  for  the  month 
of  January,  1911,  and  delivered  the  possession  of  said  houw 
and  lot  to  the  plaintiffs,  and  that  the  plaintiffs  took  possession 
of  and  rented  said  house  out  to  other  parties.  That  by  reason 
of  said  contract  the  said  notes  sued  on,  all  being  given  for  the 
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pent  of  the  house  for  months  subsequent  to  1  February,  1911, 
were  not  to  be  paid,  and  the  defendant  was  under  no  obligation 
on  said  notes  to  the  plaintiffs  or  their  principal. 

This  evidence  was  excluded,  and  the  defendant  excepted. 

There  was  judgment  in  favor  of  the  plaintiffs,  and  defendant 
excepted  and  appealed. 

Werdworth  W.  Peirce  for  plaintijfs. 
George  E,  Hood  for  defendant, 

Allen,  J.     The  record  presents  two  questions : 

1.  Was  it  error  to  refuse  to  dismiss  the  action  because  the 
plaintiffs  are  named  as  agents,  and  sue  on  notes  payable  to  them 
as  agents? 

2.  Was  it  error  to  exclude  the  evidence;  offered  by  the  de- 
fendant ? 

1.  The  first  question  must  be  solved  by  adopting  a  correct 
interpretation  of  section  400  of  the  Eevisal,  providing  that 
"Eveiy  action  must  be  prosecuted  in  the  name  of  the  real  party 
in  interest,  except  as  otherwise  provided,"  and  Eevisal,  sec.  404 : 
"An  executor  or  administrator,  a  trustee  of  an  express  trust,  or 
a  person  expressly  authorized  by  statute,  may  sue  without  join- 
ing with  him  the  person  for  whose  benefit  the  action  is  prose- 
cuted. A  trustee  of  an  express  trust,  within  the  meaning  of 
this  action,  shall  be  construed  to  include  a  person  with  whom,  or 
in  whose  name,  a  contract  is  made  for  the  benefit  of  another." 

It  is  clear  that  the  plaintiffs,  being  agents,  are  not  the  real 
parties  in  interest,  under  section  400,  and  in  order  to  maintain 
their  action  it  must  appear  that  they  are  trustees  of  an  express 
trust,  under  section  404,  and  within  that  term  are  included 
those  in  whose  name  a  contract  is  made  for  the  benefit  of  an- 
other. 

The  clearest  and  most  comprehensive  discussion  of  the  lan- 
guage used  in  this  section  we  have  been  able  to  find  is  in  Pom- 
ero/s  Code  Eemedies,  sec.  99  e^  seq,,  from  whicfh  we  quote  at 
length: 

"The  only  difficidties  of  interpretation  presented  by  this  sec- 
tion are  the  determining  with  exactness  what  persons  are 
embraced  within  the  three  classes  described  as  'trustees  of  an 
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express  trust/  'persons  with  whom  or  in  whose  name  a  contract 
is  made  for  the  benefit  of  another/  and  'persons  expressly  author- 
ized by  statute  to  sue.'     It  is  plain  that  there  are  substantially 
three  classes.     The  second  and  better  form  of  the  provision 
actually  separates  them,  and  does  not  represent  one  as  a  subdi- 
vision of  the  other.     The  first  form  in  terms  speaks  of  'the 
person  with  whom  or  in  whose  name  a  contract  is  made  for  the 
benefit  of  another/  as  an  instance  or  individual  of  the  wider  and 
more  inclusive  group,  'trustees  of  an  express  agent.'     It  should 
be  carefully  noted,  however,  that  these  two  expressions  are  not 
stated  to  be  synonymous;  the  former  is  not  given  as  a  definition 
of  the  latter.     The  section  does  not  read,  'a  trustee  of  an  express 
trust  shall  be  construed  to  mean  a  person  with  whom  or  in 
whose  name  a  contract  is  made  for  the  benefit  of  another*;  but 
simply  that  the  latter  shall  be  regkrded  as  one  species  of  the 
genus.     There  is  here  no  limitation,  but  rather  an  extension,  of 
the  meaning,  and  the  clause,  of  course,  recognizes  other  kinds  of 
trustees  besides  the  party  to  the  special  form  of  contract,  who  is 
not  very  happily  termed  a  'trustee.'     We  must  find  the  true 
legal  definition  of  'trustees  of  an  express  trust,'  and  add  to  this 
the  'persons  with  whom  or  in  whose  name  contracts  are  made 
for  the  benefit  of  others' ;  the  combined  result  will  be  the  entire 
class  intended  by  the  Legislature.     .     .     .     An  express  trust 
assumes  an  intention  of  the  parties  to  create  that  relation  or 
position,  and  a  direct  act  of  the  parties  by  which  it  is  created  in 
accordance  with  such  intention,  outside  of  the  mere  operation 
of  the  law.     ...     It  primarily  assumes  three  parties;  the 
one  who  by  proper  language  creates,  grants,  confers,  or  declares 
the  trust ;  the  second,  who  is  the  recipient  of  the  authority  thus 
conferred;  and  the  third,  for  whose  benefit  the  authority  is 
received  and  held.     It  is  true  that  in  many  instances  the  first- 
named  parties  are  actually  but  one  person;  that  is,  the  same 
individual  declares,  confers,  receives,  and  holds  the  authority 
for  the  benefit  of  another;  but  the  theory  of  the  transaction  is 
preserved  imaltered,  for  the  single  person  who  creates  and  holds 
the  authority  acts  in  a  double  capacity  and  thus  takes  the  place 
of  two  persons.     ...     In  the  light  of  this  analysis  of  the 
expression  as  a  term  of  legal  import,  it  is  plain  that  'a  person 
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with  whom  or  in  whose  name  a  contract  is  made  for  the  benefit 
of  another'  is  not  necessarily  a  trustee.  He  may  be;  and 
whether  he  is  or  is  not  must  depend  entirely  upon  the  nature 
and  subject-matter  of  the  contract  itself.  The  contract  may  be 
of  such  a  kind,  stipulating  concerning  property  in  such  a  man- 
ner  that  the  contracting  party  will  be  made  a  trustee.  On  the 
other  hand,  it  may  be  of  such  a  kind,  having  no  reference  per- 
haps to  property,  or  stipulating  for  personal  acts  alone,  that  the 
contracting  party  will  not  be  a  trustee  in  any  proper  sense  of 
the  word,  but  will  be  at  most  an  agent  of  the  person  beneficially 
interested.  There  are  numerous  instances,  therefore,  in  which 
an  agent,  who  enters  into  an  agreement  for  either  a  known  or 
for  an  unknown  principal,  is  permitted,  in  accordance  with  the 
particular  clause  imder  consideration,  to  sue  in  his  own  name." 

**In  a  case  where  a  contract  in  the  nature  of  a  lease  was 
effected  by  a  person  describing  himself  in  the  instrument  as 
agent  of  the  owners,  but  who  had  no  interest  whatever  in  the 
premises  leased,  and  did  not  execute  the  instrument,  and  to 
whom  no  promise  was  made  as  the  lessor,  it  was  held  that  he 
could  not  maintain  an  action  for  the  rent  or  for  possession  of 
the  land  forfeited  by  nonpayment  of  the  rent.  He  could  not 
sne  as  the  'person  with  whom,  or  in  whose  name,  a  contract  is 
made  for  the  benefit  of  another,'  because  no  promise  at  all  was 
made  to  him,  and  he  was  not  'a  trustee  of  an  express  trust.' 
*One  who  contracts  merely  as  the  agent  of  another,  and  has  no 
peTsonal  interest  in  the  contract,  is  not  the  trustee  of  an  express 
trust  within  the  meaning  of  the  statute,  and  cannot,  under  The 
Code,  sue  upon  such  contract  in  his  own  name.'  Of  course,  this 
last  expression  must  be  taken  in  connection  with  the  facts  of 
the  case,  namely,  that  no  promise  was  made  to  the  plaintiff 
individually." 

**It  is  fully  established  by  numerous  decisions  that  when  a 
contract  is  entered  into  expressly  with  an  agent  in  his  own  name, 
the  promise  being  made  directly  to  him,  although  it  is  known 
that  he  is  acting  for  a  principal,  and  even  although  the  principal 
and  his  beneficial  interest  in  the  agreement  are  fully  disclosed 
and  stipulated  for  in  the  very  instrument  itself,  the  agent  in 
Buch  case  is  described  by  the  language  of  the  statute,  and  may 
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maintain  an  action  upon  the  contract  in  his  own  name,  without 
joining  the  person  thus  beneficially  interested." 

"The  rule  is  the  same,  and  even  more  emphatically  so,  if  the 
principal  or  beneficiary  is,  at  the  time  of  the  contract^  unknown 
or  undisclosed,  or  not  mentioned  in  the  instrument.  When  a 
contract,  even  in  writing,  is  made  with  and  by  an  agent,  and  no 
mention  is  made  of  any  principal  or  beneficiary,  but  the  other 
contracting  party  supposes  he  is  dealing  with  the  former  on  his 
own  private  account,  but  in  fact  such  person  is  an  agent  for  an 
undisclosed  principal  and  enters  into  the  agreement  in  the  course 
of  his  agency,  actually  effecting  the  contract  on  behalf  of  that 
superior  behind  him,  the  rule  is  well  settled  that  the  one  who 
was  thus  a  direct  party  to  the  agreement — the  actual  agent — 
may  bring  an  action  upon  it  in  his  own  name,  or  the  principal 
may  sue  in  his  name." 

We  deduce  from  this  construction  of  the  statute  the  principle 
that  an  agent,  as  such,,  has  no  right  to  require  that  promises  to 
pay  be  made  to  him,  and  when  contracts  are  so  made,  and  noth- 
ing else  appears,  he  cannot  maintain  an  action  as  agent  to  en* 
force  them,  and  that  he  may  maintain  such  action  if  the  promise 
is  made  to  him  as  agent  by  the  authority  of  the  principal  and 
for  his  benefit. 

Note  that  we  speak  of  contracts  made  payable  to  the  agent 
with  the  consent  of  the  principal,  and  that  we  have  no  reference 
to  the  assignment  of  a  claim  for  the  purpose  of  collection,  in 
which  case  the  assignee  cdnnot  sue  in  his  own  name.  Abrams 
V.  Cureton,  74  K  C,  527;  Boyhin  v.  Bank,  118  N.  C,  568; 
Morefield  v,  Harris,  126  K  C,  628. 

Many  illustrations  of  the  principle  may  be  found  in  our  re- 
ports. 

It  has  been  held  that  an  action  cannot  be  maintained  by  the 
administrator  of  a  deceased  guardian  on  a  note  payable  to  the 
guardian  (Alexander  v.  Wriston,  81  N.  C,  194) ;  by  an  agent 
for  collection  {Boyhin  v.  Bank,  118  N".  C,  568)  ;  by  an  assignee 
of  a  note,  assigned  for  the  purpose  of  collection  (Ahrams  v. 
Cureton,  74  K  C,  527 ;  Morefield  v.  Harris,  126  N.  C,  628) ; 
by  an  attorney,  who,  pending  a  motion  for  a  receiver,  had  been 
ordered  to  collect  certain  insurance.     (Boyd  v.  Insurance  Co., 
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111  N.  C,  374) ;  by  a  contractor,  authorized  to  collect  the 
amounts  due  to  those  who  had  furnished  materials  (Perry  v. 
Swanner,  150  N.  C,  141) ;  by  an  agent,  who  sold  guano  on  a 
del  credere  commission,  but  to  whom  the  claim  sued  on  was  not 
made  payable  (Chapmcun  v.  McLawhorn,  150  'N.  C,  166). 

On  the  other  hand,  it  has  been  held  that  an  action  may  be 
maintained  by  one  to  whom  &  note  is  handed,  with  authority  to 
collect  and  pay  a  debt  due  him  (Willey  v.  Gatling,  70  N.  C, 
421);  by  an  attorney  to  whom  a  claim  was  transferred  with 
authority  to  collect  and  apply  to  claims  held  by  him  for  collec- 
tion {Wynne  v.  Heck,  92  N.  C,  414) ;  by  the  cashier  of  a  bank 
to  collect  collaterals  deposited  to  secure  a  note  payable  to  him 
as  cashier  {Jenkin-s  v.  Wilkinson,  113  N.  C,  533)  ;  and  it  is  said 
in  Winders  v.  Hill,  141  N.  C,  703,  that  if  the  contract  is  in  the 
name  of  one,  but  really  for  the  benefit  of  another,  that  the  per- 
son in  whose  name  it  is  made  is  to  be  regarded  as  the  trustee  of 
an  express  trust,  whether  the  name  of  the  beneficiary  is  disclosed 
or  not. 

Applying  these  principles,  we  are  of  opinion  that  one  cannot 
maintain  an  action  in  his  own  name  when  nothing  appears  ex- 
cept that  he  is  agent,  and  that  this  designation  is  not  ex  vi  termini 
included  within  the  meaning  of  the  words  of  the  statute,  "trus- 
tee of  an  express  trust,"  or  "a  person  with  whom  a  contract  is 
made  for  the  benefit  of  another,"  but  that  if  it  is  made  to  appear 
that  the  contract  was  made  payable  ta  the  agent  with  the  con- 
sent of  the  principal  and  for  his  benefit,  he  may  do  so,  and  that 
the  burden  is  on  the  agent  to  prove  these  facts. 

It  follows,  therefore,  that  his  Honor  properly  denied  the  mo- 
tion to  dismiss  the  action,  upon  the  ground  that  the  plaintiflFs 
were  named  as  agents  in  the  summons,  because  the  motion  was 
made  before  the  introduction  of  evidence;  but  if  it  had  been 
renewed  at  the  conclusion  of  the  evidence,  it  could  have  been 
aUowed,  as  the  plaintiff  failed  to  prove  that  the  note  was  made 
payable  to  them  by  the  authority  of  their  principal  and  for  his 
benefit. 

This  is  the  proper  course,  as  indicated  in  Perry  v,  Swanner, 
150  X.  C.,  142,  in  which  Justice  Brown  says :     "It  is  not  a  ques- 
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tion  of  parties,  as  we  understand  the  matter,  that  is  raised  by 
the  motion  to  nonsuit,  but  a  question  as  to  whether  or  no  the 
plaintiff  has  made  out  a  cause  of  action  upon  which  he  person- 
ally can  recover." 

We  are  not  inadvertent  to  the  line  of  authorities  holding  that 
the  production  of  a  negotiable  paper  is  prima  facie  evidence  of 
ownership,  but  they  are  not  applicable  here,  because  the  plain- 
tiffs do  not  claim  to  be  the  owners  except  as  agents,  and  the  ques- 
tion involved  is  whether  they  have  shown  a  title  to  sue  as  agents. 

2.  The  evidence  offered  by  the  defendant  was,  in  our  opinion, 
clearly  competent,  and  for  several  reasons : 

(1)  It  tended  to  prove  a  separate  parol  agreement  entered  into 
at  the  time  of  the  execution  of  the  notes,  which  was  to  be  a 
part  of  the  contract,  and  which  is  not  distinguishable  in  prin- 
ciple from  agreements  admitted  in  evidence  imder  the  authority 
of  several  cases  in  our  reports. 

In  Brasmell  v.  Pope,  82  N.  C,  57,  it  was  held  competent  to 
prove  that  notes  given  for  money  were  to  be  surrendered  upon 
the  maker  signing  a  judgment  and  a  certain  mortgage  as  security 
for  the  money. 

In  Penmngton  v.  Alexander,  111  N.  C,  427,  that  "The  maker 
of  a  promissory  note  or  other  similar  instrument,  if  sued  by  the 
payee,  may  show  as  between  them  a  collateral  agreement,  putting 
the  payment  upon  a  contingency." 

In  Evans  v.  Freeman,  142  N.  C,  61,  that  the  maker  of  a  note 
for  the  purchase  money  of  a  stock-feeder  coidd  prove  by  parol 
that  at  the  time  the  note  was  given  it  was  agreed  that  it  should 
be  paid  only  out  of  the  sales  of  the  stock-feeder,  and  in  Ker- 
nodle  V.  WUliam^^  153  N".  C,  475,  that  it  was  competent  to  prove 
a  parol  agreement  that  the  children  shoidd  pay  only  so  much  ot 
notes  given  their  father  as  was  necessary  to  pay  his  debts,  and 
that  the  balance  should  be  accounted  for  as  an  advancement 

(2)  The  evidence,  if  believed,  proved  a  total  failure  of  con- 
sideration as  to  the  notes  sued  on.  Carrington  v.  Wajf,  112 
N.  C,  119. 

(3)  If  the  defendant  could  not  avoid  the  payment  of  the  notes, 
it  was  competent  to  prove  that  he  surrendered  the  house  for  the 
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rent  of  which  the  notes  were  given,  and  that  the  plaintiffs 
accepted  it,  for  the  purpose  of  charging  the  plaintiffs  with  the 
rents. 

For  the  error  pointed  out,  a  new  trial  is  ordered. 

Xew  trial. 


D.  M.  IPOCK  V.  ATLANTIC  AND  NORTH  CAROLINA  RAILROAD 
COMPANY  AND  NORFOLK  SOUTHERN  RAILROAD  COMPANY 

(Filed  27  March,  1912.) 

1.  Contracts — ^Voidable — Insane  Persons — Defenses. 

Executed  contracts  of  an  insane  person,  before  office  found, 
t.  e.,  when  such  condition  has  not  been  formally  ascertained  and 
declared,  are  not  void,  but  voidable,  usually  at  his  election  or 
of  the  person  appointed  to  act  in  his  behalf,  unless  it  is  made  to 
appear  that  the  party  contracting  with  him  has  acted  without 
knowledge  of  the  insanity  or  notice  of  such  facts  in  reference 
thereto  as  would  put  a  reasonably  prudent  man  upon  inquiry; 
and  that  no  unfair  advantage  was  taken,  and  that  the  considera- 
tion passed  cannot  be  restored  or  adequate  compensation  made 
therefor. 

2.  Same — Burden  of  Proof. 

While  one  who  seelss  to  avoid  a  contract  on  the  ground  of 
insanity  has  the  burden  of  proving  his  position,  when  it  is  estab- 
lished that  the  contract  has  been  made  with  a  person  mentally 
incapable  of  making  a  contract,  the  burden  is  so  far  shifted  that 
the  agreement  will  be  set  aside  unless  the  sane  party  brings 
himself  within  the  requirements  necessary  to  uphold  it  as  a 
binding  one. 

3.  Same — Release — Damages — Evidence. 

When  in  defense  to  an  action  for  damages  it  is  shown  that 
the  plaintiff  has  accepted  a  voucher  which  by  its  terms  purports 
to  be  a  full  release  for  a  grossly  inadequate  consideration,  that 
the  injury  was  inflicted  by  a  blow  on  the  head  resulting  from 
defendant's  negligence  from  which  partial  paralysis  followed, 
and  under  these  conditions,  known  to  a  great  extent  by  the  de- 
fendant, the  voucher  was  obtained,  it  is  sufficient  to  set  aside 
the  voucher  as  a  bar  to  the  plaintiff's  recovery. 
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4.  Same — Judgments — Credits. 

When  a  voucher  is  set  up  as  a  defense  in  bar  to  plaintiffs 
recovery  in  bis  action  for  damages  for  a  personal  injury  negli- 
gently inflicted  on  bim,  and  it  appears  tbat  it  sbould  be  disre- 
garded as  such,  but  without  reason  to  conclude  that  the  defend- 
ant bad  any  design  or  purpose  to  circumvent  him,  the  action,  in 
this  regard,  is  in  the  nature  of  an  equitable  proceeding  to  set 
aside  the  voucher  or  avoid  the  effect  of  the  payment  received 
thereon,  and  in  the  absence  of  positive,  as  distinguished  from 
constructive  fraud,  is  subject  to  the  maxim  that  he  who  seeks 
equity  must  do  equity,  and,  consequently,  the  amount  received 
on  the  voucher  will  be  held  as  a  credit  upon  a  Judgment  which 
has  ascertained  the  full  amount  of  the  damages  suffered. 

Appeal  from  Whedbee,  J,,  at  November  Term,  1911,  of 
Craven. 

Civil  action  to  recover  damages  for  personal  injuries  caused 
by  alleged  negligence  on  tbe  part  of  defendant  companies. 

There  was  evidence,  on  part  of  plaintiff,  tending  to  show  that 
he  was  an  employee,  as  section  boss  of  the  defendant  companies 
and,  on  24  August,  1908,  he  was  seriously  and  permanently 
injured  by  the  derailment  of  a  hand-car  he  was  then  using  in 
the  course  of  the  employment ;  the  derailment  being  caused  by  a 
defective  wheel,  attributable  to  negligence  of  defendants. 

The  defendants  denied  the  negligence  and  set  up,  by  way  of 
defense,  a  voucher,  issued  in  plaintiff's  favor,  on  24  October, 
1908,  for  $150,  purporting  to  be  in  "full  settlement  of  all  claims 
against  the  railroad  companies  on  accoimt  of  the  injuries;  in- 
dorsed by  plaintiff,  making  his  mark,  and  the  proceeds  of  which 
were  shown  to  have  been  received  and  spent  for  plaintiff's 
benefit. 

Plaintiff  made  formal  reply,  alleging  that,  at  the  time  the 
voucher  was  issued  and  indorsed  and  at  time  of  proceeds  received 
and  used,  owing  to  his  injuries,  he  was  incapable,  mentally,  of 
making  any  binding  contract  affecting  his  interests,  and  was 
utterly  unable  to  understand  or  appreciate  the  character  of  the 
transaction  or  its  effect  upon  his  rights,  and  offered  evidence  in 
support  of  his  allegation.  On  issues  submitted,  the  jury  ren- 
dered the  following  verdict : 
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1.  Did  the  plaintiff  indorse  the  voucher  or  release  introduced 
in  evidence  and  marked  Exhibit  A  ?  Answer :  Yes,  by  consent 
of  plaihtiff. 

2.  Was  the  plaintiff,  by  reason  of  bodily  pain,  mental  anguidi, 
or  mental  incapacity,  unable  to  comprehend  the  effect  of  such 
release  indorsed  by  him,  and  was  such  release  signed  and  in- 
dorsed by  him  without  knowledge  that  the  same  was  a  release  for 
his  injury?     Answer:    Yes. 

3.  Did  the  plaintiff  draw  the  money  upon  said  voucher  from 
the  bank  without  knowledge  that  it  was  in  full  payment  and 
release  by  him  for  all  injuries  sustained?     Answer:     Yes. 

4.  Was  the  plaintiff  injured  by  the  negligence  of  the  defend- 
ant, as  alleged  ?     Answer :    Yes. 

5.  If  so,  what  damages  has  plaintiff  sustained  thereby?  An- 
swer :    $1,500. 

Judgment  on  the  verdict  for  $1,500,  and  defendants  excepted 
and  appealed. 

Z).  L.  Ward  and  Guion  &  Guion  for  plairitiff, 
L.  J.  Moore  for  defendant, 

Hoke,  J.,  after  stating  the  case :  There  was  ample  evidence 
to  support  the  verdict  on  the  issues  as  to  defendants'  negligence 
and  the  amount  of  damages  awarded,  the  testimony  of  plaintiff 
tending  to  show  that,  on  the  derailment  he  received  a  blow  on  the 
back  of  the  head,  from  one  of  the  handles  of  the  car,  rendering 
him  unconscious  at  the  time,  causing  partial  paralysis  of  his 
limbs  and  seriously  affecting  his  mental  capacity  for  several 
months  after  the  occurrence;  one  of  the  physicians  testifying, 
further,  that  in  some  of  the  effects  the  injuries  were  likely  to  be 
permanent ;  and  it  was  chiefly  urged,  against  the  validity  of  the 
recovery,  that  plaintiff's  demand  was  barred  by  reason  of  the 
terms  and  effect  of  the  voucher  issued  in  his  favor,  and  the  use 
of  the  proceeds  by  him  or  for  his  benefit. 

On  this  question,  and  in  view  of  the  facts  in  reference  to  plain- 
tiffs mental  condition,  established  by  the  verdict  on  the  first  and 
second  issues,  it  is  held  with  us  that  the  executed  contracts  of  an 
insane  person  and'  before  office  found,  before  such  condition  has 
been  formally  ascertained  and  declared,  are  voidable  and  not 
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void,  and  it  is  also  recognized  that  such  contracts  are  usually 
voidable  at  the  election  of  the  lunatic  or  person  properly  ap- 
pointed to  act  in  his  behalf,  unless  it  is  made  to  appear  that  the 
other  party  to  the  agreement  acted  without  knowledge  of  the 
insanity  or  notice  of  such  facts  in  reference  thereto  as  would  put 
a  reasonably  prudent  person  upon  inquiry;  that  no  unfair  ad- 
vantage was  taken  and  the  consideration  passed  cannot  be  re 
stored  or  adequate  compensation  made  therefor.  West  v,  R,  R., 
154  K  C,  24,  and  5.  c,  151  K  C,  231;  Godwin  v.  Parker,  152 
N".  C,  67^ ;  Sprinkle  v.  Wellborn,  140  N".  C,  163 ;  Odom  v,  Ridr 
dick,  104  K  C,  515;  Riggan  v.  Green,  80  K  C,  236;  Gribhen 
V.  Maxwell,  34  Kan.,  8 ;  Eaton  v,  Eaton,  37  K  J.  L.,  108 ;  Flack 
V,  Gottscholk,  88  Md.,  368;  Hostler  v.  Beard,  54  Ohio  St.,  398; 
Clark  on  Contracts,  pp.  178  and  183. 

The  general  rule  which  prevails  under  ordinary  conditions  in 
such  cases  is  very  well  stated  in  Clark  on  Contracts  as  follows: 
"As  a  rule,  a  contract  entered  into  by  an  insane  person  or  per- 
son non  compos  mentis  is  voidable  at  his  option,  but  the  rule  is 
subject  to  exceptions  as  follows : 

"2.  In  most,  but  not  all,  jurisdictions  where  the  sane  party 
acted  fairly  and  in  good  faith,  without  actual  or  constructive 
knowledge  of  the  other's  insanity,  and  the  contract  has  been  so 
far  executed  that  he  cannot  be  placed  in  statu  quo."     .     .    *. 

From  the  form  in  which  this  rule  is  here  given,  and  the  au- 
thorities applicable,  we  hold  it  to  be  the  correct  principle  that, 
while  one  who  seeks  to  avoid  a  contract  on  the  ground  of  insanity 
has  the  burden  of  proving  his  position,  when  it  is  established 
that  the  contract  has  been  made  with  a  person  mentally  incapa- 
ble of  making  a  contract  the  burden  is  so  far  shifted  that  the 
agreement  will  be  set  aside  unless  the  sane  party,  by  proper 
proof,  brings  his  case  within  the  rule,  as  stated,  to  wit,  that  he 
acted  in  ignorance  of  conditions  that  no  unfair  advantage  was 
taken ;  that  the  insane  person  is  not  able  to  restore  the  considera- 
tion or  make  adequate  compensation  therefor.  Sprinkle  v. 
Wellborn,  supra;  Hostler  v.  Beard,  supra;  Bigelow  on  Finance, 
p.  377 ;  Eaton's  Equity,  p.  317. 
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In  the  Ohio  case,  just  cited,  it  was  held,  as  appears  from  the 
digest  of  the  case  in  56  Amer.  Decisions:  "Plaintiff  suing 
upon  a  negotiable  instrument  or  other  contract  made  by  an 
insane  person  must  assume  the  burden  of  proving  that  it  was 
given  for  necessaries  or  during  a  lucid  interval,  or  while  the 
insane  person  was  apparently  of  sound  mind  and  not  known  to 
be  otherwise,  and  for  property  purchased  by  him  imder  a  fair 
and  bona  fide  contract,  and  which  he  has  received  and  fully  en- 
joyed, so  that  the  parties  can  no  longer  be  put  in  statu  quo/' 

This  being  the  correct  principle,  on  the  facts  established  by 
the  verdict  and  admission  of  the  parties,  that  the  plaintiff,  at 
the  time,  was  mentally  incapable  of  making  the  contract  or 
understanding  its  full  effect  and  meaning,  and,  under  such  con- 
ditions, a  contract  was  obtained,  on  consideration  of  $150,  pur- 
porting to  be  in  full  settlement  for  an  injury  amounting  to 
$1,500,  the  right  of  plaintiff  to  recover  is  undoubted.  We  are 
not  inadvertent  to  a  verdict  very  similar,  appearing  in  the  West 
case,  151  N^.  C,  231,  and  to  some  expressions  in  the  opinion 
having  a  tendency  to  declare  that  the  facts  therein  established 
are  insufficient  to  support  the  judgment ;  but  a  judge's  opinion, 
as  a  rule,  must  be  considered  in  reference  to  the  facts  of  the  case 
before  him,  and  a  careful  perusal  of  the  facts  and  the  opinion  in 
that  well-sustained  case  will  disclose  that  recovery  was  denied 
because  there  were  no  facts  in  evidence  sufficient  to  show  mental 
incapacity  on  part  of  plaintiff,  or  that  defendant  had  any  knowl- 
edge or  notice  of  mental  weakness  which  would  disable  plaintiff 
from  taking  proper  and  intelligent  care  for  his  own  interest,  or 
that  any  unfair  advantage  was  taken  of  plaintiff,  under  facts 
and  conditions  as  they  reasonably  appeared  to  both  parties  when 
the  adjustment  and  payment  was  made,  and  this  is  the  time  by 
which  the  fairness  of  the  transaction  must  be  tested.  See  same 
case,  154  N".  C,  pp.  29  and  30. 

When  the  $1,511.61  was  paid  plaintiff  in  that  case  he  was  ap- 
parently in  perfect  possession  of  his  mental  faculties  and  with 
full  prospects  of  permanent  recovery,  and  under  all  the  circum- 
stances of  the  case,  as  they  then  appeared,  the  amount  given  him 
was  a  fair  and  full  allowance  for  the  injuries  received.  It 
turned  out  that,  unknown  to  defendant  or  plaintiff,  his  injuries 
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were  progressive  in  their  ill  effects,  and  that  the  amount  paid 
him  was  insufficient  as  compensation;  but  this  should  not  be 
allowed  to  affect  bona  fides  of  the  settlement,  which,  as  stated, 
must  be  determined  under  conditions  as  they  then  were  or  as 
they  reasonably  appeared.  The  nonsuit  was  ordered  in  the 
West  case,  therefore,  not  on  the  ground  that  the  verdict  was 
insufficient,  but  that  the  facts  in  evidence  were  not  sufficient  to 
support  the  verdict. 

But  no  such  conditions  are  present  in  the  case  before  us, 
where  it  appears  that  plaintiff  was  injured  by  a  blow  on  the 
back  of  his  head,  which  rendered  him  imconscious,  at  the  time; 
that  it  was  followed  by  partial  paralysis ;  that  he  acted  through- 
out with  the  aid  of  others,  and  that  the  attendant  conditions  were 
to  a  great  extent  known  to  defendant's  agents  who  looked  after 
the  adjustment.  While  it  is  not  established,  nor  is  there  suf- 
ficient reason  to  conclude  thaf  these  agents  had  any  design  or 
purpose  to  circumvent  plaintiff,  there  were  sufficient  facts  ob- 
servable to  notify  them  that  $150  was  not  a  fair  compensation 
for  the  injuries,  and  that  it  was  not  improbable  that  plaintiff's 
mental  capacity  was  affected.  We  hold,  therefore,  that  plain- 
tiff's right  to  recover,  in  the  present  case,  must  be  sustained,  but 
on  the  facts  established  and  admitted  that  the  $1,500  awarded 
as  the  full  value  of  the  plaintiff's  injury  should  be  credited  with 
the  $150  received  by  him  or  used  for  his  benefit. 

Although  the  authorities  are  to  the  effect  that  the  contract, 
under  the  circumstances  of  the  present  case,  is  voidable  at  the 
option  of  the  plaintiff,  and  it  is  not  regarded  as  essential  that 
plaintiff  should  restore  the  consideration,  when  it  appears  that 
he  is  unable  to  do  so,  the  action  in  this  aspect  of  the  case  is  in 
the  nature  of  an  equitable  proceeding  to  set  aside  the  voucher  or 
avoid  the  effect  of  the  payment  had,  pursuant  to  an  adjustment 
between  the  parties,  and,  in  the  absence  certainly  of  positive 
as  distinguished  from  constructive  fraud,  is  in  no  wise  exempt 
from  the  wholesome  maxim  that  he  who  seeks  equity  must  do 
equity.  This  principle  was  fully  recognized  with  us  in  the  well- 
considered  case  of  Odom  v.  Riddick,  104  IT.  C,  523,  and  the  rul- 
ing is  in  accord  with  authoritative  decisions  here  and  elsewhere. 
Creelcmore  r.  Baxter,  121  N".  C,  31 ;  Cobum  v.  Raymond,  76 
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Conn.,  484 ;  Rea  v.  Bishop,  41  Neb.,  202 ;  Rickets  v,  Jolief,  62 
Miss.,  440. 

In  the  present  case  it  appears  that  the  $150  has  been  paid 
plaintiff  on  account  of  this  injury,  and  same  has  been  used  by 
him  or  applied  for  his  benefit,  and  the  amount  of  the  recovery 
being  under  the  control  of  the  Court,  it  is  in  accord  with  good 
reason  and  well-considered  precedent  that  the  amoimt  awarded 
as  danoages  for  the  injuries  received  by  plaintiff  should  be  re- 
duced by  the  sum  received  and  used  by  him. 

The  judgment  will  be  reduced  by  crediting  the  $150  and,  so 
modified,  the  recovery  is  affirmed. 

Modified  and  affirmed. 


BOLLING  WHITFIELD  et  al.  v.  McD.  BOYD  et  als. 

(Filed  27  March,  1912.) 

1.  Ejectment — Rentals,  etc. — Limitation  of  Actions. 

This  action  to  recover  possession  of  lands  known  as  "the  Home- 
stead," alleging  want  of  title  in  the  defendant,  and  for  the  recov- 
ery of  rents,  is  held,  in  effect,  a  proceeding  In  ejectment,  wherein 
the  provisions  of  Revlsal,  654,  apply,  that  "the  defendant  shall 
not  be  liable  for  such  annual  value  for  any  longer  time  than  three 
years  before  the  suit,  or  for  damages  for  any  such  waste  or 
other  Injury  done  before  said  three  years,  unless  when  he  claims 
for  Improvements  as  aforesaid." 

2.  Same — Betternnents. 

In  an  action  in  ejectment,  the  defendant  claiming  for  improve- 
ments put  upon  the  land  is  entitled  to  have  the  betterments 
placed  by  him  in  good  faith  and  without  notice,  assessed  not  to 
exceed  the  amount  actually  expended  by  him,  with  Interest 
thereon,  and  not  to  exceed  the  Increased  value  of  the  premises  at 
the  time  of  the  assessment  which  has  been  caused  thereby ;  and  if 
the  betterments  exceed  in  value  the  rental  and  damages  for 
waste,  the  rents  and  profits  accruing  prior  to  the  three  years 
may  be  assessed  so  far  as  to  balance  the  improvements,  but  no 
further.  Revlsal,  sees.  653,  654,  655,  656,  657,  658.  Reid  v.  Extim, 
^  N.  C,  430,  cited  and  distinguished. 
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3.  Same — Married  Women — Homestead. 

When  a  married  woman  has  brought  her  action  In  the  nature 
of  ejectment  and  claims  rents  and  damages  for  its  wrongful  de- 
tention, and  the  defendant  holding  under  color  of  title  believed 
by  him  to  be  good  has  made  permanent  improvements,  the  stat- 
utes regulating  the  adjustments  to  be  made  under  such  circum- 
stances apply  (Revisal,  653,  and  other  sections)  ;  and  the  plain- 
tiff has  no  claim  of  homestead  in  preference  to  the  defendant's 
lien.  Revisal,  sec.  408,  permitting  a  feme  covert  to  sue  without 
Joining  her  husband ;  chapter  78,  Lraws  of  189D,  repealing  the 
exemption  of  married  women  from  the  statute  of  limitations, 
and  the  effect  of  the  Constitution  of  1868,  discussed  in  its  appli- 
cation to  this  subject  by  Clark,  C.  J. 

Petition  to  rehear. 

Watson,  Buxton  &  Watson  for  plaintiffs. 
Manly,  Hendren  &  Womack  for  defendants. 

Clark,  C.  J.  This  is  a  petition  to  rehear  this  case,  which 
was  decided  at  Spring  Tel*m,  1911.  The  only  point  sought  to 
be  presented  is  the  ruling  of  the  referee,  which  was  approved 
by  the  judge  below,  that  the  petitioner,  McD.  Boyd,  was  liable 
for  rents  for  more  than  three  years  next  preceding  the  com- 
mencement of  the  action. 

In  the  original  action  the  plaintiffs  sought,  among  other 
things,  to  recover  of  McD.  Boyd  a  tract  of  land  known  as  the 
"Homestead,^'  alleging  want  of  title  in  him.  The  referee  found 
that  McD.  Boyd  had  title  to  all  the  interests  in  said  land,  except 
that  Marietta  C.  Sheek  was  entitled  to  recover  one-fifth  interest 
in  said  land  with  one-fifth  of  the  rents  after  the  death  of  Eliza- 
beth C.  Sheek  in  1879,  down  to  the  hearing  in  1906,  at  the  rate 
of  $80  per  year,  making  a  total  of  $2,080,  besides  interest  on  each 
installment  as  it  yearly  fell  due.  The  defendant  Boyd  excepted, 
but  the  referee  was  affirmed  by  the  Superior  Court,  and  on 
appeal  here  the  judgment  was  affirmed  by  a  per  curia/ni  order, 
the  Court  being  evenly  divided. 

Boyd  duly  entered  of  record  notice  of  his  claim  to  have  the 
value  of  his  betterments  assessed  in  this  action.  We  are  of 
opinion  that  this  action,  so  far  as  recovery  of  this  tract  of  land 
is  concerned,  was  in  effect  a  proceeding  in  ejectment.    Eevisal, 
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654,  provides  that  in  such  cases  "The  defendant  shall  not  be 
Kable  for  such  annual  value  for  any  longer  time  than  three 
years  before  the  suit,  or  for  damages  for  any  such  waste  or 
other  injury  done  before  said  three  years,  unless  when  he  claims 
for  improvements  as  aforesaid. 
The  statutes  applicable  are : 

1.  Eevisal,  652,  provides  that  when  the  court  is  satisfied  of 
the  probable  truth  of  an  allegation  that  the  defendant  while 
holding  the  premises  under  a  color  of  title,  believed  by  him  to 
be  good,  made  permanent  improvements  thereon,  he  shall  be 
allowed  for  the  same  over  and  above  the  value  and  occupation 
of  the  land.  The  court  shall  suspend  judgment  and  impanel  the 
jury  to  assess  the  damages  of  the  plaintiff  and  the  allowance  to 
the  defendant  for  such  improvements. 

2.  Bevisal,  653.  The  jury  in  such  case  shall  assess  against 
the  defendant  the  clear  annual  value  of  the  premises  exclusive 
of  the  use  of  the  improvements  by  him,  i.  e.,  the  rents  should 
be  assessed  upon  the  basis  of  the  property  without  such  better- 
ments. 

3.  Eevisal,  654.  The  defendant  shall  not  be  liable  for  such 
annual  value  or  for  waste  and  damage  for  a  longer  time  than 
three  years  before  suit,  with  the  exception  of  the  provision  in 
the  next  two  sections. 

4.  Eevisal,  655.  The  jury  shall  estimate  in  favor  of  the  de- 
fendant the  value  of  the  improvements  made  by  him  before 
notice  in  writing  of  the  title  imder  which  the  plaintiff  claims, 
not  exceeding  the  amount  actually  expended  in  making  them, 
and  not  exceeding  the  amount  to  which  the  value  of  the  prem- 
ifles  is  actually  increased  thereby  at  the  time  of  the  assessment. 

5.  Eevisal,  656.  If  the  assessment  for  improvements  exceed 
the  damages  assessed  by  the  jury  against  the  defendant  for  said 
three  years,  the  jury  shall  then  estimate  against  him  the  rents 
and  profits  and  damages  for  waste  and  injury  so  far  as  may  be 
necessary  to  balance  his  claim  for  improvements.  But  the  de- 
fendants shall  not  be  liable  for  the  excess  of  such  rents  and 
profits  and  damages  if  any  beyond  the  value  of  improvements. 
Barker  v.  Owen,  93  N.  C,  202,  citing  Merritt  u.  Scott,  81  K  C, 
385,  and  Wharton  v.  Moore,  84  N.  C,  479,  are  exactly  in  point. 
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JReed  v.  Exum,  84  N".  C,  430,  is  not  in  point,  because  there  the 
deed  was  set  aside  because  procured  by  duress,  and  the  defend- 
ant not  being  a  bona  fide  holder,  was  not  entitled  to  the  equity 
of  reimbursement  out  of  the  rents  not  barred  by  the  statute  of 
limitations  before  applying  to  payment  for  betterments  the  rents 
that  are  thus  barred,  as  is  provided  for  by  Eevisal,  656. 

Sections  657  and  658  provide  that  the  judgment  shall  be  for 
the  difference,  if  any,  found  in  accordance  with  the  above  rules, 
and  that  any  balance  due  the  defendant  shall  be  a  lien  upon  the 
land  recovered  by  the  plaintiff. 

Applying  the  above  rules,  the  plaintiff  was  entitled  to  recover 
in  no  event  to  exceed  the  $80  per  year  for  three  years  preceding 
action  begun,  with  interest  on  each  installment.  The  defendant 
was  entitled  to  have  the  betterments  placed  by  him  upon  the 
land  in  good  faith  and  without  notice  assessed,  not  to  exceed 
the  amount  actually  expended  by  him,  with  interest  thereon, 
and  not  to  exceed  the  increased  value  of  the  premises  at  the 
time  of  the  assessment  which  has  been  caused  thereby.  If  said 
betterments  exceed  in  value  the  three  years  rental,  and  damages 
for  waste,  the  rents  and  profits  accruing  prior  to  the  three  years 
may  be  assessed  so  far  as  is  necessary  to  balance  the  improve- 
ments, but  no  further.  The  defendant  McD.  Boyd  is  not  liable 
for  rents  and  profits  and  damages  prior  to  said  three  years, 
should  they  •exceed  the  value  of  the  improvements,  but  if  the 
value  added  to  the  land  by  him  exceeds  the  rents  and  profits  and 
damages,  he  is  entitled  to  recover  the  pro  rata  part,  one-fifth 
thereof,  due  by  the  plaintiff.  Marietta  C.  Sheek.    Eevisal,  652. 

The  statute  of  betterments  is  a  statutory  expression  of  the 
equitable  principle  that  when  one,  under  title  of  color  believed 
by  him  to  be  good,  makes  permanent  improvements  upon  land, 
he  shall  be  entitled  to  make  use  of  the  value  thus  added  to  the 
land  by  him,  not  to  exceed  the  amount  actually  expended  by 
him,  after  deducting  for  rents  and  profits  and  damages  for  in- 
jury to  such  premises  for  not  exceeding  three  years  prior  to  the 
action.  There  is  no  exception  in  the  statute  in  favor  of  married 
women,  and  there  should  have  been  none.  The  exception  of 
married  women  from  the  statute  of  limitations  was  repealed  in 
1899,  chapter  78,  and  indeed  had  no  logical  place  in  our  laws 
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after  the  enactment  in  1868,  that  she  could  bring  suit  in  her 
own  name  without  joining  her  husband.  Kevisal,  408.  That 
exception  was  to  protect  a  married  woman  from  being  barred 
when  she  delayed  to  bring  action,  but  it  had  no  application  to 
a  cause  like  the  present  where  she  has  brought  her  action  and 
there  is  to  be  an  equitable  adjustment  of  benefits  accruing  to  her 
on  account  of  betterments  placed  on  the  property  by  the  defend- 
ant and  the  rents  and  damages  incurred  by  him.  Indeed,  the 
plaintiff  could  not  claim  a  homestead  in  priority  to  the  defend- 
ant's hen  for  betterments.    Barker  v,  Owen,  93  N.  C,  199. 

The  judgment  heretofore  entered  is  modified  accordingly. 
The  other  defendants  did  not  file  a  petition  to  rehear,  and  though 
one  of  them  has  filed  a  brief,  it  cannot  be  considered. 

Petition  allowed. 

Brown,  J.,  did  not  sit. 


VIRGINIA-CAROLINA  CHEMICAL  COMPANY  v.  O.  I.  FLOYD 

ET  AL. 

(Filed  3  April,  1912.) 

1>  Contracts — Vendor  and   Vendee — Retaining  Title — l^isappropria- 
tion  of  Funds. 

By  a  contract  for  the  sale  of  fertilizer  which  generally  pro- 
vides that  the  fertilizer,  with  notes.  Hens,  bills  of  sale,  etc.,  aris- 
ing from  sales,  etc.,  thereof,  shall  be  kept  separate  for  the  use 
and  benefit  of  the  vendor,  subject  to  his  order,  the  fertilizer,  etc., 
remain  the  property  of  the  vendor,  converting  his  vendee  Into  a 
trustee  of  the  notes,  etc.,  taken  for  its  sale  to  others,  who  holds 
them  for  the  benefit  of  the  owner  of  the  fertilizer,  together  with 
money  derived  from  the  sales,  or  collections  on  the  notes  given 
therefor. 

2.  Same — Corporations — Officers — Principal  and  Agent — Parties. 
When  a  corporation  has  entered  ioto  a  contract  for  the  sale  of 
fertilizers  under  which  the  proceeds  of  sales,  moneys  collected  on 
notes,  etc.,  are  to  be  the  property  of  the  one  furnishing  the  fer- 
tilizer, an  action  against  certain  of  its  officers  brought  by  the 
owner  of  the  fertilizers  and  notes,  alleging  In  the  complaint  that 
the  defendants,   with  knowledge  of  the  facts,   misapplied   and 
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misappropriated  the  moneys  derived  from  the  sales  or  collections 
on  notes  given  therefor,  sets  forth  a  good  cause  of  action  and  is 
not  demurrable;  and  when  alleging  a  Joint  wrong,  it  is  not  a 
misjoinder  of  parties. 

3.  Same — Bankruptcy — ^Trustees. 

Where  a  complaint  alleges  for  its  cause  of  action  that  cer- 
tain oflacers  of  a  corporation  knowingly  misapplied  and  misap- 
propriated funds  belonging  to  the  plaintiff  in  their  management 
of  the  corporation,  without  alleging  that  the  defendants  con- 
verted the  money  to  their  own  use,  the  inference  is  that  the 
corporation  received  the  benefit  of  the  funds  alleged  to  have 
been  misappropriated,  and  therefore  the  corporation  is  not  a 
necessary  party  defendant,  nor  its  trustee  in  bankruptcy,  and 
a  demurrer  upon  these  grounds  will  not  be  sustained. 

4.  Same — Independent  Liability. 

The  fact  that  a  debtor  corporation  is  in  bankruptcy  does  not 
prevent  a  creditor  from  suing  certain  of  its  oflScers  for  misap- 
plication and  misappropriation  of  the  plaintiff's  money  for  the 
benefit  of  the  corporation ;  as  the  bankrupt  courts  have  only  the 
administration  of  the  bankrupt's  assets  in  charge,  not  that  of 
the  plaintiff,  and  the  liability  of  the  oflacers  is  independent 
thereof. 

5.  Pleadings — Parties — Misjoinder — Joint  Cause — Debtor  and  Cred- 

itor. 

A  complaint  is  not  objectionable  for  a  misjoinder  of  parties 
which  alleges  a  Joint  wrong  as  to  two  of  the  defendants  in  mis- 
applying and  misappropriating  the  moneys  of  the  plaintiff,  and 
seeks  to  set  aside  a  deed  made  by  one  of  them  to  his  wife  with 
the  Intent  of  delaying  and  defrauding  his  creditors,  inclusive  of 
the  plaintiff's  demand. 

Appeal  from  Carter,  J,,  at  Fall  Term,  19ll,  of  Robeson. 

The  plaintiff  is  the  Virginia-Carolina  Chemical  Company, 
and  the  defendants  are  O.  I.  Floyd,  A.  N.  Mitchell  and  wife, 
Elizabeth  A.  Mitchell. 

The  complaint  filed  by  the  plaintiff  is  as  follows : 

First.  That  it  is  a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  New  Jersey,  and 
having  offices  in  the  city  of  Richmond,  in  the  State  of  Virginia, 
and  the  city  of  Durham,  State  of  North  Carolina. 
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Second.  That  Floyd  Bros.  &  Mitchell,  Inc.,  was  at  the  time 
hereinafter  referred  to,  and  is  now  a  corporation  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  North  Carolina,  and 
having  its  principal  place  of  business  in  the  town  of  Fairmont, 
in  the  county  of  Robeson  and  State  aforesaid ;  that  the  defend- 
ant 0.  I.  Floyd  was  the  secretary  and  treasurer  of  said  corpo- 
ration, and  the  defendant  A.  N.  Mitchell  was  the  president  of 
said  corporation,  and  these  two  defendants  were  largely  in  con- 
trol of  the  business  of  Floyd  Bros.  &  Mitchell,  Inc. 

Third.  That  on  16  January,  1908,  the  said  Floyd  Bros.  & 
Mitchell,  Inc.,  entered  into  a  contract  with  the  plaintiflF  com- 
pany, wherein  and  whereby  it  undertook  to  act  as  selling  agent 
for  commercial  fertilizers  of  the  plaintiff  company  under  and 
by  virtue  of  contract,  a  copy  of  which  is  hereto  attached ;  and 
in  pursuance  of  and  according  to  the  terms  of  said  contract  the 
plaintiff  shipped  to  the  said  Floyd  Bros.  &  Mitchell,  Inc.,  during 
the  year  1908,  commercial  fertilizers  under  said  contract  of  the 
value  of  $7,262.56,  the  purchase  price,  and  the  said  Floyd  Bros. 
k  Mitchell,  Inc.,  sold  on  behalf  of  the  plaintiff,  for  cash  and 
on  credit,  a  large  portion  of  the  said  fertilizers,  and  paid  over 
to  the  plaintiff  on  such  account  the  sum  of  $3,850.30.  The 
sixth  paragraph  of  said  contract  is  as  follows:  "(6)  That  until 
sold  or  settled  for  by  the  customer,  the  fertilizer  contracted  for 
under  this  agreement  shall  remain  the  property  of  the  company, 
and  when  sold,  all  the  proceeds  of  the  sale  of  such  fertilizer, 
including  cash,  notes,  liens,  bills  of  sale,  open  accounts  and  col- 
lections therefrom,  whenever  in  possession,  shall  be  kept  separate 
and  be  held  by  the  customer  for  the  use  and  benefit  of  the  com- 
pany and  subject  to  its  order,  and  the  same,  together  with  any 
tmsold  fertilizer  taken  under  this  agreement,  shall  be  the  prop- 
erty of  the  company  until  the  entire  indebtedness  of  the  cus- 
tomer arising  under  this  agreement  has  been  paid." 

Fourth.  That  on March,  1909,  upon  petition  of  certain 

creditors,  said  Floyd  Bros.  &  Mitchell,  Inc.,  was  adjudicated  an 
involuntary  bankrupt,  and  plaintiff  is  informed,  believes,  and 
all^s  that  the  assets  upon  distribution  will  not  be  sufficient  to 
pay  more  than  a  small  per  cent  of  claims  proven  against  the 
aaid  bankrupt  company. 
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Fifth.  That  plaintiflF  is  informed,  believes,  and  alleges  that  a 
certain  amount  of  money,  for  which  the  bankrupt  sold  the  goods 
of  the  plaintiff,  was  collected  by  it,  amounting  to  the  sum  of 
$872.61,  and  that  the  defendants,  O.  I.  Floyd  and  A.  N.  Mitchell, 
knew  that  the  said  sum  of  money  was  the  property  of  this  plain- 
tiff, and  that  it  was  the  duty  of  Floyd  Bros.  &  Mitchell,  Inc., 
its  officers,  agents,  and  employees,  to  pay  over  to  said  plaintiff 
said  sum,  and  that  in  violation  of  said  duty  O.  I.  Floyd  and 
A.  N.  Mitchell  misappropriated  and  misapplied  said  sum  of 
money  to  other  purposes,  in  violation  of  the  trust  imposed  upon 
each  of  them  by  said  contract  and  thereby  perpetrated  a  fraud 
on  this  plaintiff,  wherein  they  became  personally  responsible  to 
the  plaintiff  for  said  breach  of  trust,  as  plaintiff  is  informed, 
believes,  and  alleges. 

Sixth.  That  on. .  .January,  1909,  the  defendants,  O.  I.  Floyd 
and  A.  N.  Mitchell,  in  breach  of  the  trust  imposed  by  the  said 
contract  between  Floyd  Bros.  &  Mitchell,  Inc.,  and  this  plaintiff, 
misapplied  and  misappropriated  certain  notes  which  had  been 
taken  by  their  company  for  goods  of  the  plaintiff  sold  by  them 
as  agent  under,  said  contract,  as  they  and  each  of  them  well 
knew,  to  the  amount  of  $760.70,  and  thereby  committed  a  breach 
of  trust  and  fraud  upon  this  plaintiff,  for  which  they  and  ^^^ 
of  them  are  personally  responsible,  as  plaintiff  is  advised. 

Seventh.  That  the  defendant  Elizabeth  A.  Mitchell  is  the 

wife  of  the  defendant  A.  N.  Mitchell,  and  that  on ,  1908, 

the  defendant  A.  N.  Mitchell  was  the  owner  of  certain  real 
estate  in  the  county  of  Robeson,  State  aforesaid,  described  in 
the  eleven  certain  deeds  hereto  attached  and  made  a  part  of  this 
complaint. 

Eighth.  Plaintiff  is  informed,  believes,  and  alleges  that  the 
defendant  A.  N.  Mitchell  transferred  to  his  wife,  the  defendant 
Elizabeth  A.  Mitchell,  all  of  the  property  set  out  in  the  deeds 
hereinbefore  referred  to;  and  that  at  the  time  of  said  convey- 
ance the  defendant  A.  N.  Mitchell  was  deeply  indebted  to  vari- 
ous and  sundry  parties,  and  that  said  deeds  were  made  volun- 
tarily, and  without  reserving  property  sufficient  to  pay  all  of 
his  debts,  and  that  said  deeds  were  made  for  the  purpose  of 
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hindering,  delaying,  and  defrauding  his  creditors,  including  this 
plaintiff,  as  plaintiff  is  informed,  believes,  and  alleges,  and  are 
null  and  void. 
The  defendants  demurred  to  the  complaint : 

(1)  For  that  the  Superior  Court  had  no  jurisdiction,  on 
account  of  the  pendency  of  the  proceeding  in  bankruptcy  against 
the  corporation. 

(2)  For  that  the  corporation  is  not  a  party. 

(3)  For  that  the  trustee  in  bankruptcy  is  not  a  party. 

(4)  For  that  there  is  a  misjoinder  of  parties  and  causes  of 
action. 

(5)  For  that  the  complaint  does  not  state  a  cause  of  action. 
The  demurrer  was  sustained,  and  the  plaintiff  excepted  and 

appealed. 

Rountree  &  Carr  and  R.  G,  Grady  for  plaintiff, 
Mclntyre,  Lawrence  &  Proctor  and  McLean,  Varser  &  Mc- 
Lean for  defendant. 

Allen,  J.  The  demurrer  admits  the  allegations  of  the  com- 
plaint, and  it  is  well  to  see,  in  the  first  instance,  if  a  cause  of 
action  is  stated  by  the  plaintiff. 

If  not,  the  action  must  be  dismissed,  and  it  will  not  be  neces- 
sary to  consider  the  other  grounds  of  demurrer,  and,  on  the 
other  hand,  if  the  complaint  states  a  cause  of  action,  an  exam- 
ination and  analysis  of  it  will  aid  in  passing  on  the  effect  of  the 
proceeding  in  bankruptcy  and  the  necessity  for  the  presence  of 
the  corporation  or  the  trustee  in  bankruptcy  as  a  party. 

Contracts  almost  identical  with  the  one  alleged  to  have  been 
entered  into  between  the  corporation,  Floyd  Bros.  &  Mitchell, 
and  the  plaintiff,  have  been  considered  in  several  decisions  of 
our  Court,  and  it  has  been  held  in  each  that  the  proceeds  of 
sales  of  fertilizers  made  thereunder,  whether  in  money  or  notes, 
are  the  property  of  the  person  originally  furnishing  the  ferti- 
lizer for  sale.  Chemical  Co.  v.  Johnson,  98  X.  C,  123;  Hoff- 
mn  V.  Kramer,  123  N.  C,  566;  Lance  v.  Butler,  135  X.  C, 
422. 

And  it  is  also  held  that  such  a  contract  makes  the  person  with 
whom  it  is  made  a  trustee  of  the  notes  taken  from  the  purchasers 
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of  fertilizer,  and  of  the  money  derived  from  sales,  or  collected 
on  notes,  for  the  benefit  of  the  CH'iginal  owner  of  the  fertilizers. 
Gxumo  Co,  V,  Bryan,  118  N.  C,  579 ;  Chemical  Co,  v.  McNair, 
139  K  C,  335. 

The  complaint  alleges  that  the  defendant  O.  I.  Floyd  was  the 
secretary  and  treasurer  of  the  corporation  which  made  the  con- 
tract with  the  plaintiff,  and  that  the  defendant  A.  N.  Mitchell 
was  its  president,  and  that  these  two  were  largely  in  control  of 
its  business;  that  money  was  collected  and  notes  taken  under 
said  contract,  which  are  the  property  of  the  plaintiff,  and  that 
said  defendants,  knowing  these  facts,  misapplied  and  misappro- 
priated said  money  and  notes. 

The  demurrer  admits  these  allegations,  and  it  cannot  be  ques- 
tioned, assuming  them  to  be  true,  that  the  defendants  are  liable 
to  the  plaintiff,  if,  as  officers  of  the  corporation,  they,  with 
knowledge,  received  property  belonging  to  the  plaintiff,  and 
which  they  held  in  trust  for  it,  and  misappropriated  it ;  and  as 
the  complaint  alleges  a  joint  wrong,  it  is  not  a  misjoinder  to 
sue  both  defendants  in  the  same  action.  Howell  v.  Fuller,  151 
N.  C,  317. 

Note  that  the  cause  of  action  is  for  misappropriation  of  prop- 
erty belonging  to  the  plaintiff,  and  not  of  property  of  the  cor- 
poration, Floyd  Bros.  &  Mitchell,  and  in  this  is  the  distinction 
between  the  cases  relied  on  by  the  defendants  and  this. 

In  Coble  v.  Beall,  130  IsT.  C,  533,  a  stockholder  sued  the  direct- 
ors of  a  bank  for  fraudulent  and  wrongful  mismanagement  oj 
the  property  of  the  bank,  and  in  Latta  v.  Electric  Co,,  146  N.  C, 
309,  the  action  was  for  the  fraudulent  disposition  of  property 
of  the  corporation  by  its  officers;  and  it  was  held  in  each  that 
the  action  should  have  been  brought  by  a  receiver,  if  one  had 
been  appointed,  and  if  not,  by  the  corporation,  and  the  citations 
from  Loveland  on  Bankruptcy,  sees.  23  and  158,  are  to  the  same 
effect. 

Thompson  on  Cor.,  vol.  3,  sec.  4132,  marks  the  line  between 
the  two  classes  of  cases :  "The  grounds  on  which  the  directors 
of  corporations  may  make  themselves  liable  to  strangers  have 
been  already  indicated.  They  stand  toward  the  outsider  in  the 
same  relation  in  which  any  other  agents  stand  toward  the  gen- 
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eral  public.  For  a  breach  of  duty  to  their  principal,  redress 
can  only  be  had  by  that  principal,  the  corporation,  or  by  the 
shareholders,  if  the  corporation  refuses  to  sue,  as  elsewhere 
pointed  out.  But  for  any  breach  of  duty  toward  a  stranger  to 
the  company,  such  stranger  may  have  redress  against  them, 
either  at  law  or  in  equity,  according  to  the  nature  of  the  injury ; 
and  it  will  be  no  defense  that  their  principal  is  also  liable." 

It  appears,  therefore,  that  the  cause  of  action  is  against  Floyd 
and  Mitchell  for  misappropriating  property  which  they  knew 
belonged  to  the  plaintiff.  The  complaint  does  not  allege  that  the 
defendants  converted  the  property  to  their  own  use,  and  the  only 
other  reasonable  inference  is  that  they  used  it  for  the  benefit  of 
their  corporation. 

If  so,  neither  the  corporation  nor  the  receiver  could  sue  them, 
as  the  corporation  had  received  and  used  the  property,  and  if 
they  converted  the  property  to  their  own  use,  their  liability  to 
the  plaintiff  would  be  primary,  and  payment  by  them  would 
exonerate  thfe  corporation. 

We  are,  therefore,  of  opinion  that  neither  the  corporation  nor 
the  trustee  is  a  necessary  party,  and  that  the  pendency  of  the 
proceeding  in  bankruptcy  does  not  prevent  the  prosecution  of 
this  action,  as  in  that  proceeding  the  assets  of  the  insolvent  cor- 
poration are  to  be  administered,  and  not  the  property  of  the 
phintiff. 

The  question  remaining  to  be  considered  is  that  of  misjoinder 
of  parties  and  causes  of  action,  which  is  not  free  from  difficulty, 
but  we  think  the  authorities  authorize  the  prosecution  of  the 
action  as  now  constituted. 

The  cause  of  action  is  the  recovery  of  the  value  of  the  prop- 
erty misappropriated,  and  one  of  the  remedies  sought  to  be 
enforced  is  the  setting  aside  of  certain  deeds  alleged  to  have  been 
executed  fraudulently  by  one  of  the  defendants. 

It  has  been  held  proper  to  join  a  cause  of  action  on  a  note,  a 
cause  of  action  to  set  aside  a  deed  made  by  a  bank,  and  one 
against  the  stockholders  to  hold  them  personally  liable  (Glenn 
V.  Bank,  72  N.  C,  626) ;  to  join  a  cause  of  action  against  a 
sheriff,  Wyatt,  to  compel  the  execution  of  a  deed,  with  one 
against  Edwards,  who  was  in  possession,  to  recover  the  land 
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(McMillan  v.  Edwards,  75  NT.  C,  82)  ;  to  join  a  cause  of  action 
to  have  one  defendant  declared  a  trustee  of  land  with  another 
against  other  defendants  to  recover  judgment  on  a  money  de- 
mand, and  with  still  another  for  possession  of  the  land  (Youn^ 
V,  Young,  81  N,  C,  91) ;  to  join  a  cause  of  action  on  a  note 
with  a  cause  of  action  against  three  defendants,  to  each  one  of 
whom  it  was  alleged  the  debtor  had  executed  a  fraudulent  deed 
(Bank  v.  Harris,  84  N.  C,  206)  ;  and  these  cases  are  cited  and 
approved  in  Outland  v,  Outland,  113  N.  C,  75;  see,  also,  Benton 
V.  Collins,  118  X.  C,  196;  Fisher  v.  Trust  Co.,  138  X.  C,  224. 
The  language  used  by  Justice  Ashe  in  Heggie  v.  Hill,  95 
N.  C,  306,  in  discussing  misjoinder  of  parties  and  causes  of 
action  is  apposite  to  the  facts  presented  here.    He  says:    "The 
rule  in  such  a  case  as  existing  prior  to  The  Code  was  thus 
announced  by  Ruffin,  C,  J.,  in  Bedsole  v,  Monroe,  40  N.  C,  313 : 
'If  the  grounds  of  the  bill  be  not  entirely  distinct  and  wholly 
unconnected ;  if  they  arise  out  of  one  and  the  same  transaction, 
or  series  of  transactions,  forming  one  course  of  dealing,  and  all 
tending  to  one  end — if  one  unconnected  story  can  be  told  of  the 
whole,  the  objection  cannot  apply.'     And  it  has  been  held  not 
to  apply,  *when  there  has  been  a  general  right  in  the  plaintiff, 
covering  the  whole  case,  although  the  rights  of  the  defendants 
may  have  been  distinct.'     Whaly  v.  Dawson,  2  Sch.  and  Lef., 
370,  and  Dimmock  v.  Nixby,  20  Pick.,  368.    Nor  will  it  apply 
when  one  general  right  is  claimed  by  the  plaintiff,  though  the 
individuals  made  defendants  have  separate  and  distinct  rights; 
and  in  such  a  case  they  may  all  be  charged  in  the  same  bill,  and 
a  demurrer  for  that  cause  will  not  be  sustained.     Parish  v. 
Shan,  38  IN".  C,  607.    And  to  the  same  effect  is  Watson  v.  Cox, 
36  N.  C,  389;  and  in  Obin  v.  Piatt,  3  How.  (U.  S.),  411,  it  is 
held  that,  'When  the  interests  of  different  parties  are  so  com- 
plicated in  different  transactions  that  entire  justice  could  not 
be  conveniently  done  without  uniting  the  whole,  the  bill  is  not 
multifarious.'    And  in  Alabama  it  has  been  held  that  the  objec- 
tion of  multifariousness  is  confined  to  cases  where  the  cause  of 
action  against  each  defendant  is  entirely  distinct  and  separate 
in  its  subject-matter  from  that  of  his  codefendants.     Kennedy 
V.  Kennedy,  2  Ala.,  571.     .     .     .     But  iii  addition  to  these 
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authorities,  we  refer  to  what  Mr.  Bliss,  in  his  work  on  Code 
Pleading,  sec.  110,  has  laid  down  as  the  rule  of  practice  in  such 
cases.  Speaking  of  the  improper  union  of  defendants  under 
this  section  of  the  The  Code,  he  says :  ^hen  several  persons, 
although  unconnected  with  each  other,  are  made  defendants,  a 
demurrer  will  not  lie  if  they  have  a  common  interest  centering 
in  the  point  in  issue  in  the  cause.'  " 

The  same  principle  as  to  multifariousness  is  thus  stated  by 
the  Siy)reme  Court  of  Massachusetts,  in  Long  v.  Prescott,  144 
Mass.,  505:  "The  plaintiff  has  a  demand  growing  out  of  an 
assignment  by  which  every  defendant  was  affected,  and  their 
various  interests  are  so  blended  that  it  would  be  impossible  to 
separate  the  investigation  of  them  with  convenience.  It  is  not 
indispensable  that  all  the  parties  should  have  an  interest  in  all 
ihe  matters  contained  in  the  suit ;  it  is  sufficient  if  each  party 
has  an  interest  in  some  matters  in  the  suit,  and  that  they  are 
connected  with  the  others.  Even  if  one  is  a  necessary  party  to 
some  portion  only  of  the  case,  the  bill  is  not  therefore  neces- 
sarily multifarious." 

Being,  therefore,  of  opinion  that  the  complaint  states  a  cause 
of  action  of  which  the  court  has  jurisdiction,  and  that  neither 
the  corporation  nor  the  trustee  in  bankruptcy  is  a  necessary 
party,  and  that  there  is  no  misjoinder,  we  must  hold  that  the 
demurrer  ought  to  have  been  overruled. 

Reversed. 


R.  W.  PHEENY^ AND  Wife  v.  JOHNSON  HUGHES. 

(Filed  3  April,  1912.) 

Deeds  and  Conveyances—- Boundaries  —  Constructive  Possession — 
Limitation  of  Actions. 

When  both  parties  claim  lands  from  a  common  source  of  title, 
and  one  of  them  has  shown  actual  possession  on  the  west  side  of 
a  certain  creels  under  a  deed  which  includes  in  its  boundaries  the 
locus  in  quo  lying  on  the  east  side  of  the  creek,  also  within  the 
description  of  the  deed  of  the  adverse  party,  but  of  which  neither 
party  has  had  actual  possession,  the  constructive  possession  of 
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the  former  will  extend  to  the  eastern  boundaries  of  his  deed,  and 
will  ripen  title  to  the  lands  therein  embraced  after  the  lapse  of 
the  statutory  period  of  time. 

Appeal  by  defendant  from  Ferguson,  J.,  at  September  Term, 
1911,  of  Moore. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
by  Mr.  Chief  Justice  Clark. 

H.  F.  Seawell  for  plaintiff. 

R.  L.  Bums  and  C.  M.  Muse  for  defendant 

Clark,  C.  J.  This  is  an  action  by  plaintiffs  to  quiet  their 
title  to  a  48-acre  tract  of  land.  They  claim  title  under  a  deed 
by  G.  C.  Graves,  mortgagee,  14  December,  1898,  which  recites 
the  execution  of  a  mortgage  to  him  by  Richardson,  sale  there- 
under and  purchase  by  the  plaintiffs.  The  loss  of  the  mortgage 
was  shown.  Title  out  of  the  State  was  shown  by  possession 
under  the  Richardsons  since  1857.  The  defendant  claims  under 
a  deed  from  G.  C.  Graves,  9  June,  1908,  and  a  conveyance  of 
931/^  acres,  14  June,  1898.  Both  parties  claim  under  G.  C. 
Graves  and  within  the  Richardson  boundaries  of  a  175-acre 
tract  acquired  by  the  Richardsons  in  1857.  N'either  party 
showed  actual  possession  of  that  part  of  the  ■48-acre  tract  which 
lies  east  of  the  creek  and  which  is  also  within  the  bounds  of  the 
defendant's  deed. 

The  judge  properly  refused  the  motion  to  nonsuit  and  charged 
that  the  plaintiffs  having  shown  color  of  title  and  actual  posses- 
sion within  the  bounds  thereof  for  seven  years,  were  entitled  to 
recover  unless  the  defendant  had  shown  possession  by  Graves  or 
himself  for  seven  years  subsequent  to  the  date  of  the  deed  from 
Graves  to  the  plaintiffs. 

This  is  not  the  case  where  there  is  a  lappage  under  distinct 
lines  of  title  and  no  one  is  in  actual  possession  thereof.  In  such 
case,  each  party  having  constructive  possession  under  his  deed 
up  to  the  boundaries  thereof,  the  law  carries  the  possession  to 
the  party  having  the  oldest  title.  But  here  the  plaintiffs'  entire 
tract  was  within  the  limits  of  the  Richardson  boundary,  and  the 
plaintiffs  having  actual  possession  on  said  tract  west  of  the 
creek,  their  constructive  possession  extended  to  the  boundary  of 
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said  tract  on  the  east  side  of  the  creek.  Having  been  exposed 
for  more  than  seven  years  to  action,  they  have  acquired  title  by 
possession  under,  their  color  for  the  entire  tract  covered  by  their 
deed.  Currie  v.  Gilchrist,  147  'N,  C,  649 ;  Simmons  v.  Box  Co., 
153  N.  C,  261. 

The  motion  for  nonsuit  was  properly  denied.  It  is  unneces- 
sary to  consider  the  other  exceptions. 

Xo  error. 


J.  H.  WISSLER  ET  AL.  V.  YADKIN  RIVER  POWER  COMPANY. 

(Filed  3  April,  1912.) 

1.  Eminent  Domain  —  Electric  Companies  —  Condemnation — Public 
Uses — Interpretation  of  Statutes. 

A  corporation  engaged  in  manufacturing  or  producing  elec- 
tricity for  the  purpose  of  distribution  and  sale  to  its  users,  and 
for  the  operation  of  railways  and  other  purposes,  may  exercise 
the  power  of  eminent  domain  and  condemn  lands  for  the  erection 
of  poles,  the  establishment  of  offices,  and  other  appropriate  pur- 
poses, under  authority  of  the  Revisal,  sees.  1571-1577,  upon  mak- 
ing a  Just  compensation  therefor;  and  such  is  not  a  taking  of 
private  property  for  a  private  use. 

^  Eminent  Domain — Electric  Companies — Condemnation — Constitu- 
tional Law. 

The  provisions  of  sections  1571-1577,  empowering  electric  power 
or  lighting  companies,  etc.,  to  condemn  lands  for  the  erection  of 
poles,  establishment  of  offices,  and  other  appropriate  purposes, 
are  constitutional  and  valid. 

Appeal  from  order  of  Ferguson,  J,,  heard  at  chambers,  21 
September,  1911,  from  Lee. 

Motion  for  injunction  to  enjoin  the  defendant  from  entering 
upon  the  lands  of  the  plaintiff.  The  injunction  was  denied,  and 
the  plaintiff  appealed. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court  by 
-Mr.  Justice  Brown, 

A.  C.  Davis,  Ay  code  &  Winston,  and  A,  A,  F.  Seaxvell  for  the 
^ointijf, 
Mclver  &  Williams  for  the  defendant, 

15S-n30 
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Brown,  J.  The  defendant  by  proper  proceedings  has  con- 
demned the  right  of  way  across  the  plaintiff's  land  for  the  erec- 
tion of  its  electric  light  poles  and  other  appropriate  purposes, 
and  has  paid  into  court  damages  assessed,  and  is  now  in  the 
enjoyment  of  the  easement. 

The  groimd  upon  which  the  application  for  the  injunction 
order  is  based  is  that  the  use  to  which  the  property  condemned 
is  to  be  put  is  private  use,  and  not  a  public  one.  It  is  not  denied 
that  under  the  general  law  of  the  State  under  which  the  defend- 
ant has  been  incorporated  it  has  been  invested  with  the  power 
of  eminent  domain,  but  it  is  contended  by  the  plaintiff  that  inas- 
much as  the  use  is  a  private  one,  no  such  power  can  be  lawfully 
conferred. 

It  is  admitted  that  under  the  provisions  of  chapter  32,  sees. 
1571-1577,  electric  companies,  such  as  telegraph,  telephone,  elec- 
tric power,  or  lighting  companies,  are  invested  with  the  power 
to  condemn  property  for  the  erection  of  poles,  the  establishment 
of  offices,  and  other  appropriate  purposes  upon  making  a  just 
compensation  therefor. 

We  find  upon  examination  of  the  defendant's  charter  that  it 
undertakes  to  manufacture,  produce,  sell,  furnish,  and  distribute 
electricity  for  the  operation  of  street  railways,  of  all  kinds  and 
descriptions,  and  to  sell  electricity  to  the  public,  and  to  supply 
electricity  in  any  form  and  for  any  purpose  whatever. 

The  phrase  "eminent  domain"  has  been  so  frequently  defined 
that  it  needs  no  further  definition  at  our  hands.  It  originated 
in  the  writings  of  an  eminent  publicist,  Grotius,  in  1625,  who 
says :  "The  property  of  subjects  is  under  the  eminent  domain 
of  the  State,  so  that  the  State,  or  he  who  acts  for  it,  may  use  and 
even  alienate  and  destroy  such  property,  not  only  in  case  of  ex- 
treme necessity,  in  which  even  private  persons  have  a  right  over 
the  property  of  others,  but  for  ends  of  public  utility,  to  which 
ends  those  who  founded  civil  society  must  be  supposed  to  have 
intended  that  private  ends  should  give  way."  Grotius  De  Jure 
Belli  et  Pacis,  Lib.,  3,  C.  20. 

This  power  of  eminent  domain  is  conferred  upon  col-porations 
affected  with  public  use,  not  so  much  for  the  benefit  of  the  cor- 
porations themselves,  but  for  the  use  and  benefit  of  the  people  at 
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large.  What  are  public  utilities  has  been  pretty  well  settled  by 
the  courts,  but  with  the  advance  of  science  and  the  arts  the 
scope  of  such  utilities  must  necessarily  be  constantly  increased. 

That  the  power  of  condemnation  could  be  lawfully  conferred 
upon  railroad  companies,  telephone  and  telegraph  companies, 
haalong  since  been  settled  by  repeated  decisions,  as  the  owner 
or  manager  of  such  industries  becomes  voluntarily  the  agent  or 
servant  of  the  public.  The  vast  growth  in  the  knowledge 
acquired  concerning  the  uses  of  electricity  has  made  it  possible 
to  extend  that  subtle  but  powerful  agent  to  many  fori^is  of 
industry,  and  to  divide  its  efficacy  into  many  desired  portions, 
and  to  freely  transmit  it  to  almost  any  point  for  use.  To  make 
this  agency  useful  to  man  requires  capital  for  its  extension,  as 
well  as  the  power  to  extend  its  operations  even  against  the  will 
of  an  individual. 

In  commenting  upon  the  wonderful  growth  of  operations 
conducted  by  electrical  power,  Mr.  Lewis  says:  "All  of  these 
considerations  tend  to  show  that  the  use  of  land  for  collecting, 
storing,  and  distributing  electricity,  for  the  purpose  of  supply- 
ing power  and  heat  to  all  who  may  desire  it,  is  a  public  use, 
similar  in  character  to  the  use  of  land  for  collecting,  storing, 
and  distributing  water  for  public  needs — a  use  that  is  so  mani- 
festly public  that  it  is  seldom  questioned,  and  never  denied." 
1  Lewis  on  Eminent  Domain,  sec.  268 ;  L,  and  P,  Co,  v.  Hobbs, 
72  X.  H.,  531;  Jones  v.  Electric  Co,,  125  Ga.,  618;  Goddard  v. 
Railway  Co,,  104  111.  App.,  533;  Palmer  v.  Electric  Co.,  158 
^.  Y.,  231. 

In  a  recent  case  in  'New  York  it  has  been  held  that  the  fur- 
nishing of  electricity  for  the  use  of  the  inhabitants,  or  for 
illuminating  purposes,  and  for  the  use  of  surface  railroads,  con- 
stitute public  use  within  the  definition  of  that  term  as  used  with 
reference  to  the  right  of  eminent  domain.  In  re  Niagara  L, 
^  0,  Power  Co,,  97  IST.  Y.  Sup.,  853;  Prince  v,  Crocker,  166 
ifass.,  347.  Joyce  on  Electric  Law  declares  that  the  supplying 
of  electricity  to  the  citizens  of  a  town,  or  to  the  public  generally, 
^  a  public  use,  citing  many  cases  which,  upon  examination, 
sustain  the  text.     1  Joyce,  sec.  276. 
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In  vol.  15,  Cjc,  page  600,  it  is  said:  "The  exercise  of  the 
right  of  eminent  domain  for  the  purpose  of  erecting  and  main- 
taining electric  light  plants  for  public  and  private  lighting  is 
not  for  a  private  use."  And  this  Court,  as  late  as  154  N.  C, 
131,  in  Turner  v.  Power  Co,,  expressly  holds  that  "Corporations 
engaged  in  furnishing  electric  power  and  lights  to  its  patrons 
in  the  exercise  of  chartered  rights  and  privileges  conferred  by 
the  lawmaking  power,  in  part  for  the  public  benefit,  are  quasi- 
public  corporations." 

Nichols  on  Eminent  Domain,  sec.  277,  says  in  substance  that 
the  furnishing  of  any  kind  of  artificial  light,  as  well  as  power, 
by  gas  or  electricity,  for  the  use  of  the  public  is  public  purpose, 
in  aid  of  which  the  power  of  eminent  domain  may  be  lawfully 
invoked. 

The  authorities  all  seem  to  be  uniform  on  this  subject,  and 
to  multiply  them  is  easy,  but  useless.  The  judgment  of  the 
Superior  Court  is 

Affirmed. 


XEILL  BLACK  v.  CONSOLIDATED  RAILWAY  AND  POWER 
COMPANY  AND  W.  D.  MCNEILL,  Receiver. 

(Filed  3  April,  1912.) 

Courts  —  Regularity   of   Proceedings  —  Presumptions  —  Receivers — 
Permission  of  Courts  to  Sue — Interpretation  of  Statutes. 

When  it  appears  from  the  record  that  an  action  has  l>een  insti- 
tuted  against  a  corporation,  and  after  several  months  a  receiver 
of  the  defendant  has,  upon  motion,  l)een  made  a  party  defendant, 
without  anything  to  show  when  the  receivership  was  granted, 
the  Judgment  of  the  lower  court  in  overruling  a  demurrer  to  the 
complaint,  upon  the  grounds  that  it  is  not  alleged  that  permis- 
sion to  sue  the  receiver  had  heen  obtained  from  the  court,  nor 
that  the  claim  had  l>een  filed,  etc.,  will  be  sustained,  every  pre- 
sumption being  in  favor  of  the  regularity  of  the  proceedings  in 
the  Superior  Court,  and  that  its  judgment  was  authorized  by  law. 
The  statutory  powers  and  duties  of  receivers  of  Insolvent  cor- 
porations relative  to  the  courts*  discretion  for  "good  cause 
shown"  to  allow  suits  against  them,  discussed  by  Allen,  J. 
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Appeal  from  Whedbee,  J,,  at  October  Term,  1911,  of  Cum- 

BEBLAND. 

This  action  was  commenced  on  22  July,  1909,  against  the 
Consolidated  Railway  and  Power  Company,  successor  to  Little 
River  Power  and.  Transportation  Company,  and  is  to  recover 
judgment  for  the  value  of  certain  material  which  the  plaintiff 
alleges  he  furnished  the  defendants  for  the  purpose  of  building 
a  power-house  and  repairing  a  dam,  and  to  enforce  a  lien 
therefor. 

The  complaint  was  filed  on  10  August,  1909,  and  no  answer 
was  filed  by  the  defendant. 

At  May  Term,  1910,  of  the  Superior  Court  of  Cumberland 
County,  an  order  was  made  in  said  action,  giving  permission  to 
make  W.  D.  McNeill,  receiver  of  the  Consolidated  Railway  and 
Power  Company,  a  party  defendant,  and  summons  was  duly 
served  on  him  in  May^  1910. 

On  9  September,  1910,  the  plaintiff  filed  an  amended  com- 
plaint, alleging  the  appointment  of  McNeill,  receiver,  the  service 
of  the  summons  on  him,  and  adopting  the  allegations  of  the 
original  complaint. 

At  May  Term,  1911,  of  said  court  said  receiver  filed  a  de- 
murrer to  the  complaint  upon  the  following  grounds : 

First.  That  said  complaints  do  not  state  a  cause  of  action, 
for  that,  as  appears  on  the  face  thereof,  the  property  which  the 
plaintiff  seeks  to  subject  to  the  payment  of  his  alleged  debt  is 
in  the  hands  of  a  duly  appointed  and  acting  receiver. 

Second.  That  said  complaints  fail  to  state  a  cause  of  action, 
in  that  it  appears  upon  the  face  thereof  that  said  action  is  an 
attempt  upon  the  part  of  the  plaintiff  to  interfere  with  property 
in  the  hands  of  a  duly  appointed  and  acting  receiver. 

Third.  That  said  complaints  do  not  state  a  cause  of  action, 
for  the  reason  that  it  does  not  appear  upon  the  face  thereof 
that  plaintiff  obtained  permission  of  the  court  appointing  the 
receiver  to  make  him  a  party  defendant  herein. 

Fourth.  That  said  complaints  do  not  state  a  cause  of  action, 
because  the  plaintiff  fails  to  allege  therein  that  he  obtained  per- 
mission of  the  court  appointing  said  receiver  in  the  cause  or 
action  in  which  he  was  appointed  to  make  him  a  party  defend- 
ant herein. 
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Fifth.  That  said  complaints  do  not  state  a  cause  of  action, 
for  the  reason  that  plaintiff  fails  to  allege  therein  that  he  ob- 
tained, before  the  institution  of  this  action  and  in  the  cause  in 
which  the  receiver  was  appointed,  the  permission  of  the  court  to 
sue  the  receiver. 

Sixth.  That  said  complaints  do  not  state  a  cause  of  action, 
in  that  there  is  no  allegation  that  plaintiff  has  ever  presented 
his  claim  in  writing  to  the  receiver  of  the  defendant  company, 
or  that  said  receiver  ever  passed  on  same  and  reported  his  find- 
ing thereon  to  any  term  of  Superior  Court,  or  that  the  plaintiff 
has  ever  excepted  to  a  finding  and  report  on  said  claim  by  the 
receiver  and  demanded  a  jury  trial  thereon. 

Seventh.  That  said  complaints  do  not  state  a  cause  of  action, 
for  the  reason  that  it  does  not  appear  therein  that  the  lumber 
alleged  to  have  been  furnished  was  furnished  to  the  receiver  in 
or  for  the  operation  of  the  property  in  his  hands  as  receiver. 

Eighth.  That  said  complaints  do  not  state  a  cause  of  action, 
because  there  is  no  allegation  therein  that  the  lumber  allied 
to  have  been  furnished  by  plaintiff  was  furnished  with  the  un- 
derstanding between  plaintiff  and  defendant  company  that  same 
wa3  to  be  used  in  building  or  repairing  buildings  on  the  pur- 
chaser's land  or  otherwise  improving  the  same. 

The  demurrer  was  overruled,  and  the  receiver  excepted  and 
appealed. 

Xo  counsel  for  plain fijf, 

R.  W.  Herring  and  Sinclair  <£•  Dye  for  defendant. 

Allen,  J.  Every  presumption  is  in  favor  of  the  regularity 
of  the  proceedings  in  the  Superior  Court,  and  that  the  judgment 
rendered  is  one  authorized  by  law,  and  as  there  is  nothing  in 
the  record  to  show  the  date  of  the  appointment  of  the  receiver, 
or  to  indicate  that  he  was  not  appointed  after  the  commence- 
ment of  the  action,  we  must  assume  that  the  action  was  com- 
menced when  there  was  no  receiver — if  necessary  to  sustain  the 
judgment. 

The  dates  of  the  several  steps  taken  in  the  action  would  also 
seem  to  justify  us  in  doincr  so.  The  action  was  commenced 
against  the  corporation  in  July,  1909,  and  no  answer  was  filed 
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suggesting  a  reason  for  not  proceeding  against  it,  and  the  appli- 
cation to  make  the  receiver  a  party  was  not  until  May,  1910 — a 
period  of  ten  months  having  elapsed  after  the  commencement 
of  the  action,  during  which  the  receiver  could  have  been  ap- 
pointed. 

As  it  does  not  appear  that  the  corporation  was  in  the  hands 
of  a  receiver  at  the  institution  of  the  action,  the  demurrer  was 
properly  overruled,  the  plaintiff  having  the  right  upon  these 
facts  to  proceed  against  the  corporation,  and  it  being  competent 
to  make  the  receiver  a  party  defendant.  High  on  Receivers,  sec. 
258. 

It  was  not  only  within  the  power  of  the  court  to  direct  that 
the  receiver  be  made  a  party,  but  it  was  proper  to  do  so  in  view 
of  the  fact  that  the  Revisal,  sec.  1224,  vests  in  him  the  title  to 
all  the  property  of  the  corporation,  and  it  is  made  his  duty 
under  section  1227  et  seq,  of  the  Revisal  to  investigate  all 
claims  against  the  corporation  for  the  purpose  of  protecting 
creditors  and  stockholders. 

If  the  fact  was  otherwise,  and  it  appeared  that  the  receiver 
had  been  appointed  prior  to  the  commencement  of  the  action, 
we  would  hold  that  the  action  could  not  be  maintained  on  the 
allegations  of  the  complaint  as  they  now  are. 

The  Revisal,  sec.  1219  et  seq,,  regulating  the  appointment  of 
receivers  of  insolvent  corporations,  clearly  contemplates  the 
settlement  of  all  questions  involving  claims  against  the  corpora- 
tion in  one  action,  and  while  we  do  not  think  it  withdraws  from 
the  court  of  equity  the  power  to  permit  a  separate  action  to  be 
prosecuted,  this  should  not  be  done  until  the  receiver  has  at 
least  had  the  opportunity  to  pass  on  the  claim. 

By  section  1227  the  receiver  is  given  power  "to  send  for  per- 
sons and  papers,  and  to  examine  any  persons,  including  the 
creditors  and  claimants,  and  the  president,  directors,  and  other 
officers  and  agents  of  the  corporation,  on  oath  or  affirmation 
(which  oath  or  affirmation  the  receiver  may  administer),  re- 
specting its  affairs  and  transactions,  'and  its  estate,  money, 
goods,  chattels,  credits,  notes,  bills,  and  also  respecting  its  deb^s, 
obligations,  contracts,  and  liabilities,  and  the  claims  against  it ; 
and  if  any  person  shall  refuse  to  be  sworn  or  affirmed,  or  to 
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make  answers  to  such  questions  as  may  be  put  to  him,  or  refuse 
to  declare  the  whole  truth  touching  the  subject-matter  of  the 
said  examination,  the  court  may,  on  report  of  the  receiver, 
commit  such  person  as  for  contempt." 

By  section  1228  it  is  provided  that  "The  court  may  limit  the 
time  within  which  creditors  shall  present  and  make  proof  to 
such  receiver  of  their  respective  claims  against  the  corporation, 
and  may  bar  all  creditors  and  claimants  failing  to  do  so  within 
the  time  limited  from  participating  in  the  distribution  of  the 
assets  of  the  corporation.  The  court  may  also  prescribe  what 
notice,  by  publication  or  otherwise,  shall  be  given  to  creditors 
of  such  limitation  of  time,"  and  by  sections  1229  and  1230: 
"Every  claim  against  an  insolvent  corporation  shall  be  presented 
to  the  receiver  in  writing;  and  the  claimant,  if  required,  shall 
submit  himself  to  such  examination  in  relation  to  the  claim  as 
the  receiver  shall  direct,  and  shall  produce  such  books  and 
papers  relating  to  the  claim  as  shall  be  required;  and  the  re- 
ceiver shall  have  power  to  examine,  under  oath  or  affirmation, 
all  witnesses  produced  before  him  touching  the  claims,  atid  shall 
pass  upon  and  allow  or  disallow  the  claims  or  any  part  thereof, 
and  notify  the  claimants  of  his  determination.  It  shall  be  the 
duty  of  such  receiver  to  report  to  the  term  of  the  Superior  Court 
subsequent  to  any  finding  by  him  as  to  any  claim  against  the 
corporation,  and  exceptions  thereto  may  be  filed  by  any  person 
interested,  within  ten  days  after  notice  of  such  finding  by  the 
receiver,  and  not  later  than  within  the  first  three  days  of  the 
said  term;  and  if,  on  any  exception  so  filed,  a  jury  trial  shall 
be  demanded,  it  shall  be  the  duty  of  the  court  to  prepare  a 
proper  issue  and  submit  the  same  to  a  jury ;  and  if  such  demand 
is  not  made  in  the  exceptions  to  the  report  the  right  to  a  jury 
trial  shall  be  deemed  to  have  been  waived.  The  judge  may,  in 
his  discretion,  extend  the  time  for  filing  such  exceptions." 

It  is  the  purpose  of  these  sections  to  save  expense  and  to  avoid 
needless  litigation  and  costs,  and  to  this  end  it  is  required  that 
every  claim  against  the  corporation  shall  be  presented  to  the 
receiver,  and  he  is  given  full  power  to  investigate.  Pelletier  v. 
Lumber  Co.,  123  KC,  601 ;  Crutchfield  v.  Hunter,  138  KC,  54. 
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If  he  disallows  a  claim,  the  claimant  may  except  and  have  his 
rights  passed  on  by  a  jury,  which  gives  him  all  the  advantages 
of  a  separate  action ;  and  if  he  recgmmends  payment,  the  court 
will  usuallj^  act  favorably  on  his  report,  and  the  costs  of  a 
separate  action  will  be  saved. 

We  are,  therefore,  of  opinion  that  when  a  receiver  has  been 
appointed  before  the  commencement  of  the  action  the  plaintiff 
must  allege  and  prove  that  he  had  presented  his  claim  to  the 
receiver  and  it  had  been  disallowed,  and  that  he  had  obtained 
permission  from  the  court  to  institute  a  separate  action,  which 
ought  not  to  be  granted  as  a  matter  of  course,  but  for  good 
cause  shown. 

This  will  enable  the  court  having  jurisdiction  of  the  appoint- 
ment of  the  receiver  and  the  administration  of  the  assets  of  the 
corporation  to  have  before  it  the  claims  of  all  parties,  and  to 
consider  the  receivership  as  a  whole. 

No  definite  rule  can  be  adopted  as  to  what  is  "good  cause," 
but  the  place  where  the  cause  of  action  arose,  venue,  the  con- 
venience of  witnesses,  additional  costs,  and  other  circumstances^ 
addressed  to  the  discretion  of  the  court,  should  be  considered. 

We  have  been  induced  to  consider  this  question,  which  is  not 
directly  presented,  because  of  an  expression  in  the  brief  of  the 
appellant,  indicating  that  the  receiver  in  this  case  had  been 
appointed  when  the  action  was  commenced;  but  for  the  reasons 
first  stated  the  judgment  is 

Affirmed. 


ANNIE  E.  ALEXANDER,  by  Heb  Next  Friend,  v.  WESTERN 

UNION  TELEGRAPH  COMPANY. 

(Filed  3  April,  1912.) 

1.  Telegraphs — Mental  Anguish — Surgeon — Notice  of  Importance — 
Substantial  Damages. 

For  mental  anguish  proximately  resulting  from  the  negligence 
of  a  telegraph  company  in  sending  an  affirmative  reply  from  a 
surgeon  to  a  message  reading,  "Young  lady  appendicitis;  can*t 
pay  anything  till  fall.  Will  you  operate?  Answer,"  and  signed 
by  the  physician  of  the  patient,  substantial  damages  are  recov- 
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erable  by  the  patient  for  whose  benefit  it  was  sent,  the  message 
giving  notice  of  the  character  of  damages  that  would  likely 
result. 

2.  Telegraphs — Reasonable  Stipulations — Message — Blank. 

Telegraph  companies  may  make  reasonable  stipulations  re- 
strictive of  liability  to  the  extent  that  they  are  not  relieved 
thereby  from  the  obligations  of  diligence  superimposed  by  law 
in  the  performance  of  their  duties. 

3.  Same — Messenger — Agent  of  Sender—- Principal  and  Agent — Tele- 

phone— Evidence. 

A  telegraph  company  cannot  avail  itself  of  a  stipulation  in  its 
message  blank  to  the  effect  that  a  messenger  boy  is  to  be  deemed 
the  agent  of  the  sender  in  taking  a  telegram  to  the  telegraph 
office  for  transmission,  without  liability  on  the  part  of  the  com- 
pany, when  it  appears  that  the  sender  of  the  message  got  into 
communication  with  a  person  answering  the  telephone  number 
call  of  the  company  and  the  njessenger  came  In  accordance  with 
a  request  that  one  be  sent,  and  was  evidently  sent  by  the  com- 
pany for  the  express  purpose  of  getting  the  message  for  trans- 
mission. 

4.  Same — Prima  Facie  Agency. 

Testimony  that  the  sender  of  a  message  called  the  well-known 
telephone  number  of  a  telegraph  company*s  office  and  requested 
the  one  responding  thereto  that  a  messenger  be  sent  to  take  a 
telegram  to  the  office,  and  that  the  messenger  appeared  in  conse- 
quence and  received  the  message,  affords  evidence  that  the  mes- 
senger was  the  duly  authorized  agent  of  the  company  for  the 
purpose  of  receiving  the  message  for  transmission. 

5.  Telegraphs — Mental    Anguish — Surgeon — Measure   of   Damages — 

Evidence. 

In  this  case  damages  were  demanded  for  mental  anguish 
caused  the  plaintiff  on  account  of  the  failure  of  the  defendant 
telegraph  company  to  transmit  a  telegram  replying  affirmatively 
to  one  sent  to  a  surgeon  by  the  plaintiff's  physician,  reading, 
'Toung  lady  appendicitis ;  can't  pay  anything  till  fall.  Will  you 
operate?  Answer."  Evidence  upon  the  measure  of  damages 
h^ld  competent  which  tended  to  show  that  the  attending  physi- 
cian, not  hearing  from  his  telegram,  did  not  call  upon  his  patient 
until  several  hours  after  his  usual  time  for  a  visit,  desiring  to 
make  arrangements  elsewhere;  that  in  this  interval  of  waiting 
the  plaintiff,  not  understanding  his  absence,  suffered  mental 
anguish  in  apprehension  that  she  could  not  get  operated  on, 
from  which  she  supposed  that  she  would  die,  etc. 
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6.  Appeal   and    Error — incompetent   Evidence — Inetructlone — Harm- 
less Error. 

Instructions  by  the  court  in  this  case  to  the  Jury,  that  tliey 
must  not  consider  certain  Incompetent  evidence  in  an  answer  of 
a  witness,  on  the  question  of  the  measure  of  damages  for  plain- 
tiff's mental  suffering  alleged  to  have  been  caused  by  the  negli- 
gence of  defendant  telegraph  company  in  failing  to  transmit  a 
message,  Held,  sufficient,  and  no  error  is  found  therein. 

Brown,  J.,  dissenting. 

Appeal  from  Cline,  J.,  at  December  Term,  1911,  of  Beau- 

FOET. 

Civil  action  to  recover  damages  for  negligent  failure  to  de- 
liver a  telegraphic  message.  There  was  verdict  for  plaintiff 
establishing  negligent  failure  to  transmit  message  pursuant  to 
contract,  and  awarding  recovery  of  substantial  damages  by 
reason  of  mental  anguish.  Judgment  on  verdict,  and  defend- 
ant excepted  and  appealed. 

Ward  &  Grimes  for  plaintiff, 

George  H.  Fearons,  Small,  MacLean  &  McMuUari,  and  A.  8, 
Bernard  for  defendant. 

Hoke,  J.  It  was  chiefly  urged  against  the  validity  of  this 
recovery : 

1.  That  there  was  no  evidence  that  the  message  had  ever  been 
received  for  transmission  by  defendant  company. 

2.  That  there  was  no  sufficient  evidence  of  mental  anguish  to 
justify  an  award  of  substantial  damages  on  that  account. 

But  we  are  of  opinion  that  neither  position  can  be  sustained; 

There  was  testimony  on  part  of  plaintiff  tending  to  show  that 
she  resided  with  her  mother  about  300  or  400  yards  from  Swain, 
a  local  railroad  station  in  a  remote  country  district,  and  on  19 
July,  1909,  she  became  imminently  ill  with  an  attack  of  appen- 
dicitis. That  her  attending  physician  was  of  opinion  that  an 
operation  was  immediately  necessary;  that  he  was  unwilling 
and  unable  to  undertake  it  there  with  the  facilities  afforded,  and 
that  she  should  go  to  a  hospital  for  that  purpose.  That  the 
plaintiff  and  her  people  were  unable  to  pay  ready  money  for 
such  operation,  and  the  doctor,  who  lived  in  150  yards  of  the 
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telegraph  office,  undertook  to  communicate  by  telegram  with 
Dr.  Leigh  at  Norfolk  and  ascertain  if  the  patient  could  be  re- 
ceived in  the  hospital  there  and  given  the  necessary  treatment. 
This  was  2  p.  m.  Monday  afternoon ;  that  at  4  p.  m.  Dr.  Speight 
sent  Dr.  Leigh  at  N^orf oik  a  message  of  inquiry  as  follows : 

Db.  Southgate  Leigh,  Eopee,  N".  C,  19  July,  1909. 

Norfolk,  Va, 
Young  lady  appendicitis;  can't  pay  anything  till  fall.     "Will 
you  operate?     Answer.  J.  H.  Speight. 

This  message  was  shortly  received  at  Norfolk,  and  within 
thirty  minutes  after  receipt  of  same  Dr.  Leigh  placed  with  a 
messenger  boy,  sent  from  defendant  company's  office  for  the 
purpose  of  taking  the  same,  a  return  message,  as  follows : 

Db.  J.  W.  Speight.  July  19,  1909. 

Yes ;  send  patient  at  once.     What  train  ? 

Southgate  Leigh. 

That  this  message  was  never  received,  and  the  doctor,  not 
having  heard,  did  not  go  to  see  the  patient  the  following  morn- 
ing by  8 :30,  as  he  would  have  done,  nor  imtil  2  or  3  p.  m.,  and 
then  told  the  parties  that  no  message  had  been  received.  That 
it  was  then  arranged  that  the  patient  should  go  to  Dr.  Tayloe 
at  Washington,  N.  C,  and  she  did  go  there  on  Wednesday  and 
was  there  treated  successfully.  That  Dr.  Tayloe  was  a  skilled 
surgeon  and  the  patient's  case  was  properly  treated  at  Wash- 
ington. As  tending  to  show  a  degree  of  mental  suffering 
amounting  to  mental  anguish,  the  plaintiff,  testifying  in  her 
own  behalf,  among  other  things  was  allowed  to  say :  "He  said 
I  had  to  go  to  the  hospital  right  away.  He  could  not  operate 
on  me.  He  said  that  he  would  wire  Dr.  Leigh  that  afternoon 
and  let  us  know  the  next  morning,  and  when  my  mother  asked 
him  why  he  did  not  come,  he  said  it  was  because  he  had  not 
heard  from  Dr.  Leigh." 

"Tell  us  whether  you  were  alarmed  or  not  about  your  condi- 
tion, and  to  what  extent,  as  best  you  can  ?" 

(Objection  by  defendant;  overruled,  and  defendant  excepts.) 

I  was  alarmed.     I  was  scared.     I  had  never  thought  of  going 
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to  the  hospital  before.  My  mother  was  crying  and  my  sister, 
too,  and  of  course  they  came  in  the  room  crying,  and  that 
scared  me." 

(Defendant  objects  to  this  form  of  answer  and  moves  that  the 
same  be  stricken  out.  Objection  overruled,  and  defendant  ex- 
cepts. Here  the  court  charged  the  jury  that  they  should  not 
consider  the  crying  of  the  mother  i^or  anything  except  the  plain- 
tiff's mental  and  physical  condition  directly  due  to  her  failure 
to  hear  from  Dr.  Speight  as  to  whether  he  would  operate.) 

"I  did  not  know  of  anywhere  I  could  get  relief  except  from 
Dr.  Leigh  during  that  whole  day,  imtil  Dr.  Speight  came  late 
in  the  evening  and  said  he  had  not  heard  from  Dr.  Leigh,  and 
fixed  for  me  to  go  to  the  Washington  Hospital." 

Q.  Wh*at  impression  was  made  on  your  mind  by  Dr.  Speight 
— that -you  would  die  if  you  did  not  get  operated  on?  A.  He 
said  that  an  operation  had  to  be  performed,  and  so  I  thought  it 
was  an  operation  or  death. 

Q.  Why  was  it  that  you  had  to  look  to  Dr.  Leigh?  A.  Be- 
cause that  was  all  Dr.  Speight  had  told  me. 

Q.  Did  you  have  any  money  to  pay  cash  for  your  operation  ? 
A.  I  did  not. 

And  again: 

Q.  From  the  time  Dr.  Speight  said  he  could  not  hear  from 
Dr.  Leigh,  on  through  the  balance  of  the  afternoon  and  night 
and  next  morning  until  you  heard  from  Dr.  Speight  that  Dr. 
Tayloe  would  operate  on  you,  what  was  your  mental  condition 
with  reference  to  the  question  as  to  whether  you  could  get  any- 
body to  operate  on  you  at  all?  A.  I  thought  the  reason  that 
Dr.  Leigh  had  not  answered  the  telegram  was  that  I  did  not 
have  the  money  to  pay  him  with,  and  I  did  not  know  whether 
I  could  get  anybody  else  to  operate  on  me  or  not.  I  did  not 
know  whether  Dr.  Tayloe  would  operate  on  me  without  the 
money  or  not,  and  my  mind  was  all  torn  up  because  I  did  not 
know  whether  I  could  get  anybody  to  operate  on  me  or  not.  If 
I  had  heard  from  Dr.  Leigh  I  would  have  known  whether  he 
would  operate  on  me  or  not,  and  would  not  have  been  uneasy. 
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And  further : 

"I  was  conscious  of  everything  that  was  happening.  I  was 
studying  whether  I  could  he  operated  on  or  not.  I  did  not 
want  to  he  operated  on,  hut  after  Dr.  Speight  said  I  had  to  he 
operated  on,  I  thought  I  would  have  to  he  operated  on  right 
away  or  die  one.  My  mother  and  sister  were  crying  because 
they  were  afraid  of  the  operation  and  death,  too,  I  suppose. 
What  was  troubling  me  was  that  Dr.  Speight  said  I  had  to  be 
operated  on  and  we  didn't  hear  from  Dr.  Leigh,  and  I  didn't 
know  of  anywhere  else  I  could  get  operated  on."  ...  "I 
did  not  know  why  he  did  not  hear  from  Dr.  Speight.  I  did  not 
know  whether  he  thought  I  would  die  before  I  could  get  to  the 
hospital  or  not.  I  was  lying  there  thinking  that  he  thought  I 
was  too  low  to  go  to  the  hospital,  and  that  I  would  die  before 
I  could  get  there.  I  thought  he  was  waiting  to  let  me  die 
before  he  let  us  know  what  was  the  matter.  That  annoyed  my 
mind." 

Q.  To  what  extent?  A.  I  was  in  agony.  I  did  not  know 
what  to  do  or  what  to  think.  I  just  thought  he  was  waiting  for 
me  to  die. 

On  the  same  subject  Walker  Alexander,  a  brother  of  plaintiff, 
testified  as  to  his  sister's  suffering  as  follows:  "She  would  ask 
me  when  I  would  go  to  the  room,  *Bud,  have  you  heard  from 
the  doctor  yet?'  and  I  said  no.  She  said,  T)o  you  think  I  am 
going  to  die?'  and  I  said,  ^Wo,  I  hope  not.'  All  she  talked 
about  was  believing  she  was  going  to  die." 

The  right  of  an  addressee  or  a  beneficiary  whose  interest  has 
been  made  known  to  the  company  to  recover  for  a  negligent 
failure  to  deliver  a  message  of  this  character  is  fully  estab- 
lished with  us,  and  a  perusal,  of  this  testimony  will  clearly  bring 
plaintiff's  cause  within  the  principle  of  our  decisions  where  sub- 
stantial damages  by  reason  of  mental  anguish  have  been  allowed. 
Christmon  v.  Telegraph  Co,,  present  term;  Kivett  v.  Telegraph 
Co,,  156  N".  C,  296;  Suttle  v.  Telegraph  Co.,  148  K  C,  480; 
Dayvis  v.  Telegraph  Co,,  139  N.  C,  80;  Green  v.  Telegraph  Co., 
136  N.  C,  489;  Bright  v.  Telegraph  Co.,  132  K  C,  317;  Kertr- 
non  V.  Telegraph  Co.,  126  N.  C,  232 ;  Young  v.  Telegraph  Co., 
107  K  C,  370. 
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As  to  the  receipt  of  the  message  by  the  company,  the  relevant 
facts  appearing  in  the  record  as  we  understand  them  are,  that 
the  original  message  -was  received  by  Dr.  Leigh  in  due  course, 
at  his  office  in  Norfolk  on  the  afternoon  of  19  July,  and  the 
doctor  then  dictated  a  return  message,  which  was  written  by  his 
secretary  on  a  company  blank,  kept  regularly  in  his  office  for  the 
purpose.  The  secretary  then  called  over  the  telephone  for  165, 
the  telegraph  company's  number,  and  asked  them  to  send  a  boy 
for  the  telegram.  The  witness  stating  that  "165  was  the  de- 
fendant company's  phone  number,  as  she  had  called  it  several 
himdred  times  before.  That  in  fifteen  or  twenty  minutes,  not 
over  a  half  hour,  a  boy  cftme  for  the  return  message,  and  it  was 
delivered  to  him  in  the  office  of  Dr.  Leigh. 

There  was  evidence  for  defendant  from  the  different  em- 
ployees of  the  office  that  no  such  message  was  received  in  the 
office  of  the  company,  and  the  office  record,  the  call  sheet  on 
which  all  entries  of  the  kind  were  made,  was  referred  to  by  the 
witnesses,  who  stated  that  it  showed  no  call  for  a  messenger  on 
that  date  for  any  purpose,  and  on  consideration  of  the  testimony 
and  the  authorities  applicable,  we  are  of  opinion  and  so  hold, 
that  there  was  a  receipt  of  the  return  message  for  transmission 
on  the  part  of  the  company,  or  rather  testimony  from  which 
such  receipt  could  be  properly  inferred,  and  this  notwithstand- 
ing a  stipulation  appearing  on  the  blank  that  no  responsibility 
regarding  messages  should  attach  to  the  company  unless  ac- 
cepted at  one  of  its  transmission  offices,  and  if  a  message  is  sent 
to  the  office  by  one  of  the  compaTiy's  messengers,  he  acts  for  the 
purpose  as  "agent  of  the  sender." 

It  is  well  understood  here  and  in  other  jurisdictions  that  a 
telegraph  company  may  make  reasonable  stipulations  restrictive 
of  its  liability  and  to  the  extent  that  they  are  not  relieved 
thereby  from  the  obligations  of  diligence  superimposed  by  law 
in  the  performance  of  their  duties.  Sherrill  v.  Telegraph  Co., 
109  K  C,  527;  Thompson  v.  Telegraph  Co.,  107  K  C,  449. 
And  there  is  authority  to  the  effect  that  the  stipulations  in  ques- 
tion here  appearing  on  a  blank  on  which  the  sender  writes  the 
message  shall  bind  the  sender  as  a  part  of  the  contract.  Sta- 
mey  v.  Western  Undon,  92  6a.,  613.     If  this,  however,  may  be 
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allowed  to  prevail  under  ordinary  conditions,  it  is  qualified,  as 
a  general  proposition,  by  decisions  which  hold  that  if  a  mes- 
senger is  instructed  by  the  company  to  procure  an  answer,  for 
this  last  purpose  the  messenger  will  be  considered  the  company's 
agent  and  the  stipulation  referred  to  is  not  controlling.  And 
this  limitation  should  apply,  we  think,  when  in  response  to  a 
specific  request  the  company  sends  a  messenger  for  the  express 
purpose  of  taking  a  message.  Will  v.  Telegraph  Co.,  App.  Div. 
N.  Y.,  vol.  3,  22;  Ayers  v.  Telegraph  Co.,  App.  Div.,  X.  Y., 
149;  Jones  on  Telegraph  and  Telephone  Companies,  sec.  408; 
37  Cyc,  p.  1692,  note  68. 

The  case  of  Ayers  v.  Telegraph  Co.,*Q5  N.  Y.,  supra,  cited  by 
defendant,  recognizes  the  limitations  on  the  general  principle 
established  in  the  former  case.  Will  v.  Telegraph  Co.,  supra. 
In  this  connection  it  was  further  insisted  for  defendant  that 
there  was  no  evidence  that  the  messenger  boy  was  sent  by  the 
company  for  the  purpose  of  receiving  the  message,  and  that  the 
message  given  over  the  telephone  wire  to  the  telephone  number 
of  defendant  company  was  not  sufficient  as  testimony  in  the 
absence  of  evidence  ultra  that  this  message  was  received  by  an 
agent  of  defendant  company  authorized  for  that  purpose,  citing 
Planters  Oil  Co.  v.  Telegraph  Co.,  126  Ga.,  621.  While  there 
is  some  difference  in  the  facts  of  that  case,  we  do  not  think  it 
can  be  upheld  as  authority  on  the  facts  presented  here,  where 
the  number  is  called,  known  to  be  that  of  the  telegraph  com- 
pany, "tried  as  such,  several  hundred  times,"  as  stated  by  the 
witness,  and  responded  to  by  ^  company  messenger.  In  such 
case,  on  the  better  reason  and  by  the  weight  of  authority,  we  are 
of  opinion  that  a  messenger  sent  in  response  to  such  a  request 
should  be  considered  prima,  facie  an  agent  of  the  company,  and 
certainly  under  such  circumstance  there  is  evidence  from  which 
authority  of  the  company  could  be  inferred.  Reed  v.  R.  R., 
72  Iowa,  166;  Roch  Island  R.  R.  v.  Potter,  36  111.  App.,  590; 
Gore  V.  Tel.  Co.,  Ct.  Co.  App.,  Tex.,  124  S.  W.  R.,  977 ;  Jones 
on  Evidence  (2d  Ed.),  p.  262. 

There  were  also  several  objections  to  the  admission  of  evi- 
dence, chiefly  as  to  the  physical  and  nervous  condition  of  the 
plaintiff  at  the  time  in  question,  but  none  of  the  exceptions  can 
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be  sustained  or  held  for  reversible  error.  Most  of  the  testimony 
was  directly  relevant  as  tending  to  show  mental  suffering  that 
would  naturally  arise  under  the  conditions  indicated,  and  where 
it  was  otherwise,  the  trial  court  in  its  clear  and  comprehensive 
charge  was  so  careful  to  restrict  the  recovery  and  the  effect  of 
the  evidence  to  the  suffering  directly  attributable  to  the  failure 
to  deliver  the  message  and  to  that  alone  that  the  jury  could  not 
have  been  misled.  There  is  no  error,  and  the  judgment  below 
must  be  affirmed. 
1^0  error. 

Brown,  J.,  dissenting:  The  facts  upon  which  this  action  is 
based  are  as  follows:  Plaintiff,  who  resided  with  her  mother 
at  Roper,  N".  C,  was  stricken  with  appendicitis.  Her  physician. 
Dr.  Speight,  advised  an  operation,  and  on  Monday,  19  July,  at 
4  p.  M.,  in  plaintiff's  behalf,  wired  Dr.  Leigh  at  Norfolk,  Va., 
in  regard  to  performing  it. 

Dr.  Speight  told  his  patient  that  he  would  see  her  next  morn- 
ing, and  let  her  know  what  Dr.  Leigh  said.  Dr.  Speight  did 
not  visit  his  patient  next  morning,  as  promised,  but  called  to 
see  her  at  2  p.  m.  that  day,  Tuesday,  and  informed  her  that  he 
had  not  heard  from  Dr.  Leigh,  and  that  he  had  arranged  for 
her  to  go  to  the  Washington  (N.  C.)  Hospital  to  be  treated  by 
Dr.  David  Tayloe,  an  acknowledged  expert  in  his  profession. 

Dr.  Speight  says  that  plaintiff  could  not  have  left  her  home 
and  arrived  at  Norfolk  until  4  p.  m.,  Wednesday,  the  21st,  and 
that  she  arrived  at  Washington  Hospital  in  safety  at  11  a.  m. 
that  day,  five  hours  earlier  than  she  could  have  reached  Nor^ 
folk.  She  would  have  been  compelled  to  travel  eighty-four 
miles  to  Norfolk,  and  only  traveled  forty  to  Washington. 

Plaintiff  admits  "that  she  came  to  as  good  hospital  as  she 
would  have  gone  to  if  she  had  gone  to  Dr.  Leigh's,  and  got  as 
good  surgical  attention." 

Dr.  Tayloe  kept  the  plaintiff  until  28  July,  on  account  of 
slow  development  of  the  disease,  before  operating.  The  opera- 
tion was  successful,  and  plaintiff  returned  home  completely  re- 
covered. 

15S— 31 
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1.  The  defendant  excepted  because  the  court  permitted  testi- 
mony that  the  plaintiff  traveled  from  Eoper  to  Washington  on  a 
"mixed"  freight  and  passenger  train,  and  the  record  shows  that 
this  evidence  was  repeated  to  the  jury  in  several  different  forms 
over  the  objection  of  the  defendant. 

It  is  true  that  his  Honor,  at  the  time  when  the  objection  was 
first  made,  stated  to  the  jury  that  they  were  not  to  consider  the 
riding  on  a  freight  train  as  a  measure  or  cause  of  damage,  and 
if  the  evidence  had  been  terminated  then  and  there  under  such 
instruction,  it  might  be  regarded  as  a  harmless  error. 

But  the  record  shows  that  this  testimony  was  repeated  by 
several  witnesses  after  that  admonition  to  the  jury  over  the  , 
subsequent  objection  of  the  defendant,  and  strongly  impressed 
upon  them,  and  undoubtedly  they  had  a  right  to  suppose  that 
such  testimony  as  was  allowed  by  the  court,  after  the  admoni- 
tion given,  was  intended  to  be  considered.  Such  evidence  was 
utterly  erroneous  and  very  harmful. 

The  record  shows  that  the  plaintiff  was  brought  in  the  bag- 
gage car  on  a  cot.  According  to  the  testimony  of  Dr.  Tayloe, 
himself,  she  need  not  have  come  on  the  "mixed"  train,  but  could 
have  taken  the  regular  passenger  train,  and  arrived  at  Wash- 
ington at  4  p.  M.,  the  same  hour  at  which  she  would  have  ar- 
rived at  N'orfolk. 

Notwithstanding  these  facts  proven  by  the  plaintiff's  own  wit- 
nesses, and  after  the  admonition  of  the  judge,  the  plaintiff  was 
permitted  to  testify  that  this  "mixed"  train,  which  she  volun- 
tarily took,  without  any  necessity,  was  jarring  in  its  motion, 
had  to  go  in  on  side-tracks  and  get  freight  cars,  log  cars,  and 
switch  cars  in  and  out. 

N^o  one  can  read  the  evidence  in  this  case  without  being  im- 
pressed with  the  undeniable  fact  that  this  evidence  must  have 
had  great  effect  upon  the  jury  in  estimating  the  damages.  That 
such  evidence  is  incompetent,  harmful  to  the  defendant,  and 
could  not  possibly  have  been  in  the  contemplation  of  the  parties, 
is  shown  by  overwhelming  authority.  Hwncock  v.  Telegraph 
Co.,  142  K  C,  IQS;  McCoy  v.  R,  R.,  142  IST.  C,  383. 

I  am  of  opinion  that  a  new  trial  should  be  granted  for  this 
flagrant  and  material  error.     Other  incompetent  evidence  was 
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received  by  the  court  over  the 'objection  of  the  defendant,  on 
which  it  is  not  necessary  now  to  comment. 

2.  I  am  of  opinion  that  there  is  no  evidence  in  this  record 
upon  which  a  legitimate  claim  for  damages  for  mental  anguish 
suffered  by  the  plaintiff  because  she  did  not  hear  from  Dr. 
Leigh  can  be  foimded.  It  is  admitted  by  the  counsel  for  the 
plaintiff  that  the  only  period  of  time  when  the  plaintiff  could 
have  suffered  any  mental  anguish  on  such  account  covered  only 
a  very  short  time.  She  was  told  by  Dr.  Speight  that  he  could 
not  hear  from  Dr.  Leigh  until  some  time  Tuesday  morning,  when 
he  would  come  over  and  inform  her  of  the  result.  He  did  not 
come  imtil  2  p.  m.  on  Tuesday,  at  which  time  he  informed  her 
that  he  had  not  heard  from  Dr.  Leigh,  and  had  made  arrange- 
ments to  take  her  to  Washington.  She  left  for  Washington  the 
next  morning,  and  arrived  there  at  11  a.  m.,  and  could  not  be 
operated  upon  until  the  28th,  on  account  of  the  condition  of  her 
appendix. 

I  fail  to  find  in  the  testimony  of  the  plaintiff  herself  any- 
thing whatever  which  tends  to  prove  that  from  the  time  that  she 
expected  to  hear  from  Dr.  Leigh  Tuesday  morning  imtil  2  p.  m., 
when  Dr.  Speight  came,  she  could  reasonably  have  suffered  any 
mental  anguish  because  she  had  not  heard  from  Dr.  Leigh. 

During  that  time,  according  to  her  own  testimony,  she  had 
grown  very  weak  from  the  acute  and  sudden  attack  of  her  dis- 
ease; she  was  greatly  under  the  influence  of  drugs  given  to 
deaden  this  pain,  which  according  to  all  the  evidence  was  of 
such  acute  character  as  to  render  the  plaintiff  practically  ob- 
livious to  her  surroundings,  and  to  the  fact  that  she  had  not 
heard  from  the  telegram  sent  to  N'orfolk. 

Again,  his  Honor  permitted,  over  the  objection  of  the  de- 
fendant, not  only  the  plaintiff  herself,  but  her  physicians  to 
describe  to  the  jury  her  physical  condition,  her  acute  and 
agonizing  suffering,  for  none  of  which  could  this  defendant  be 
held  responsible,  and  all  of  which  was  well  calculated  to  appeal 
to  the  sympathies  of  any  jury  and  greatly  and  grossly  aggra- 
vated the  damages  assessed. 

Upon  the  facts  as  set  out  in  this  record  I  am  boimd  to  con- 
clude, with  all  deference  to  my  brethren  who  differ  with  me. 
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that  the  plaintiff  should  be  permitted  to  recover  $1,000  for 
alleged  mental  anguish  in  not  hearing  from  Dr.  Leigh,  when 
her  body  and  mind  were  tortured  by  agonizing  disease,  which 
undoubtedly  excluded  every  other  thought,  is  a  great  miscar- 
riage of  justice  which  should  not  be  permitted  to  take  place  in 
the  courts  of  this  State. 

The  majority  of  courts  in  this  coimtry,  as  well  as  Great 
Britain,  repudiate  this  doctrine  of  "mental  anguish"  because  of 
the  inequalities  it  produces  and  the  impossibility  of  establishing 
any  uniform  rule  of  damage,  as  well  as  on  account  of  the  friv- 
olous character  of  many  cases  where  the  doctrine  is  applied. 

I  am  of  opinion  that  the  facts  of  this  case  disclose  no  rea- 
sonable or  just  foundation  upon  which  to  base  a  recovery,  and 
that  it  should  be  dismissed  by  the  Court. 


CHARLES  S.  RILEY  et  al.  v.  T.  J.  CARTER  et  al. 

(Filed  3  April,  1912.) 

1.  Wills — Foreign    Probate  —  Registration — Title — Evidence — Prac- 

tice. 

It  is  necessary  to  the  registration  of  a  copy  of  a  will  in  North 
Carolina,  which  has  been  probated  in  another  State,  that  the 
copy  or  exempliflcation  of  such  will  be  duly  certified  and  authen- 
ticated by  the  clerk  of  the  court  in  which  It  had  been  proved  or 
allowed  (Revlsal,  sec,  3133),  and  if  it  has  been  allowed  to  be 
registered  here  under  the  certificate  and  seal  of  the  register  of 
deeds  In  another  State  it  is  ineffectual  as  evidence  In  a  claim- 
ant's chain  of  title. 

2.  Same — Act  of  Congress — Copies. 

In  a  controversy  concerning  lands  the  plaintiff  claimed  title 
under  a  will  which  had  been  probated  in  another  State  under  a 
certificate  of  the  register  of  deeds  there  executed  under  his  own 
seal,  without  certificate  from  the  clerk  of  the  court  there,  and 
admitted  not  to  conform  to  the  act  of  Congress  relating  to  such 
registration:  Held,  the  probate  was  Ineffectual,  for  copies  of 
letters  testamentary  or  administration,  for  certain  purposes, 
must  be  "properly  certified"   (Revlsal,  sees.  1618,  1619),  either 
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according  to  the  act  of  Congress  or  by  tbe  proper  officer  of  the 
State  or  territory  from  whence  they  come,  our  statute  requiring 
such  certificate  to  be  from  the  clerli  of  the  court.  Revisal,  sec. 
3133. 

Appeal  from  Cooke,  J,,  at  September  Term,  1912,  of  Pendeb. 

This  is  an  action  brought  by  Charles  S.  Riley  &  Co.  to  recover 
of  the  defendants  the  timber  described  in  the  complaint,  and 
for  a  restraining  order  restraining  the  defendants,  Carter  & 
Pratt,  from  cutting  the  timber  pending  the  action. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
by  Mr.  Justice  Brown, 

John  D.  Bellamy,  Bland  &  Bland,  and  Herbert  McClammy. 
for  the  plaintiff, 

E,  K,  Bryan  and  R.  G,  Grady  for  the  defendant. 

Brown,  J.  The  question  involved  in  this  controversy  is  the 
legal  title  to  the  timber  on  a  certain  tract  of  land  in  Pender 
County,  known  as  the  Raynor  land,  conveyed  by  S.  W.  Raynor 
et  at.  to  the  Peregoy-Jenkins  Company. 

The  plaintiffs  deraign  their  title  through  a  number  of  mesne 
conveyances  which  it  is  imnecessary  to  set  out;  among  others, 
the  will  of  C.  Morton  Stewart,  dated  N'ovember,  1899,  admitted 
to  probate  in  the  city  of  Baltimore,  Maryland,  and  postered 
in  the  registry  of  wills  for  Baltimore  County  on  21  August, 
1900. 

This  writing  testamentary  appears  to  be  an  essential  link  in 
the  plaintiffs'  chain  of  title.  When  the  same  was  offered  in 
evidence,  the  defendant  objected,  and  it  was  admitted  by  the 
court,  and  this  forms  the  second  assignment  of  error.  The 
ground  of  objection  is  that  the  record  of  the  said  will  is  not 
properly  proven,  or  exemplified,  as  required  by  law.  The 
paper-writing  appears  to  have  been  offered  for  probate  in  the 
Orphans'  Court  of  Baltimore  County,  and  the  court  adjudged 
that  the  same  be  admitted  to  probate  as  the  true  and  genuine 
will  of  C.  Morton  Stewart.  This  decree  is  signed  by  the  three 
judges  of  the  said  court.  A  copy  of  the  will  was  offered  for 
probate  in  the  Superior  Court  of  Pender  County  before  the 
clerk  thereof  upon  the  following  certificate  only,  to  wit : 
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In  testimony  that  the  aforegoing  is  a  true  copy  taken  from 
Wills  Liber,  H.  R.  No.  12,  folio  32,  one  of  the  books  in  the 
office  of  Register  of  Wills  for  Baltimore  County,  I  hereunto 
subscribe  my  name  and  affix  the  seal  of  my  office,  this  29th  day 
of  July,  A.  D.  1905.  Test :  Harrison  Rider, 

(Seal.)  Register  of  Wills  for  Baltimore  County, 

We  are  of  opinion  that  the  certificate  upon  which  the  will  was 
admitted  to  probate  in  this  State  was  insufficient,  and  that  his 
Honor  should  have  excluded  it  as  mimiment  of  titte. 

It  is  admitted  that  the  record  of  the  will  has  not  been  certified 
in  accordance  with  the  act  of  Congress  (U.  S.  Rev.  Stat.,  sec. 
905),  because  there  is  no  "certificate  of  the  judge,  Chief  Justice, 
nor  presiding  magistrate,  that  the  said  attestation  is  in  due 
form."     2  Peirs  Rev.,  129.     . 

Nevertheless,  it  is  claimed  that  the  will  is  properly  authenti- 
cated under  the  statutes  of  North  Carolina  which  authorize  its 
admission  to  probate  without  the  certificate  of  the  judge,  Chief 
Justice,  or  presiding  magistrate  of  the  court  in  which  the  will 
was  probated  in  Maryland,  and  in  support  of  this  we  are  cited 
to  sections  1618  and  1619,  Revisal  of  1905. 

It  will  be  observed  that  those  sections  simply  authorize  the 
introduction  of  copies  of  letters  testamentary  or  of  administra- 
tion for  certain  purposes,  but  only  upon  "being  properly  certi- 
fied" either  according  to  the  act  of  Congress  or  by  the  proper 
officer  of  the  State  or  territory  from  whence  they  come. 

Section  3133  is  the  statute  which  we  think  is  applicable  to 
this  case.     That  section  reads  as  follows : 

"Whenever  any  will,  made  by  a  citizen  or  subject  of  any 
other  State  or  country,  is  duly  proved  and  allowed  in  such  State 
or  country  according  to  the  laws  thereof,  a  copy  or  exemplifica- 
tion of  such  will  duly  certified  and  authenticated  by  the  clerk  of 
the  court  in  which  such  will  has  been  proved  and  allowed,  if 
within  the  United  States,  etc.,  etc.,  when  produced  or  exhibited 
before  the  clerk  of  the  Superior  Court  of  any  country  wherein 
any  property  of  the  testator  may  be,  shall  be  allowed  filed  and 
recorded  in  the  same  manner  as  if  the  original,  and  not  the  copy, 
had  been  produced,  proved,  and  allowed  before  such  clerk." 
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The  act  of  Congress  requires  that  these  records  shall  be  proved 
by  the  attestation  of  the  clerk  of  the  court,  and  the  seal  of  the 
court  annexed,  with  the  additional  certificate  of  the  judge,  Chief 
Justice,  or  presiding  magistrate  of  the  court.  The  only  change 
that  our  statute  makes  is  to  no  longer  require  the  certificate  of 
the  judge  of  the  court,  but  it  requires  specifically  that  the  record 
of  the  will  shall  be  certified  and  authenticated  by  the  clerk  of 
the  court  in  which  such  will  shall  originally  have  been  proved 
and  allowed. 

This  Court  has  held  in  several  cases  that  ''Records  of  other 
States,  to  be  used  in  evidence  in  this  State,  must  have  the  attes- 
tation of  the  clerk  of  the  court  whose  record  is  offered,  and  the 
seal  of  the  court,  if  it  have  one.  If  there  be  no  seal,  this  must 
appear  in  the  certificate  of  the  clerk,  and  the  judge,  Chief  Jus- 
tice, or  presiding  magistrate  of  such  court  must  certify  that  the 
record  is  properly  attested.  Kinseley  v.  Rumbough,  96  N.  C, 
193 ;  Hunter  v.  Kelly,  92  N.  C,  285. 

Under  section  3133  of  the  Revisal,  the  certificate  of  the  pre- 
siding judge,  80  far  as  the  record  of  wills  goes,  seems  to  be  no 
longer  necessary ;  but  the  statute  is  peremptory  in  requiring  that 
the  copy  or  exemplification  of  such  will  be  dul^  certified  and 
authenticated  by  the  clerk  of  the  court  in  which  such  will  has 
been  proved  and  allowed,  if  within  the  United  States. 

There  is  nothing  in  this  record  tending  to  prove  that  Harrison 
Rider,  the  Register  of  Wills  for  Baltimore  County,  was  the 
official  clerk  of  the  Orphans'  Court  in  which  the  said  will  was 
offered  for  probate.  It  is  true  that  he  appears  to  have  an 
official  seal,  but  so  has  our  register  of  deeds,  and  it  is  well  known 
that  he  has  no  authority  to  take  the  probate  of  a  deed,  and  has 
no  connection  with  the  Superior  Court. 

It  may  be  that  on  another  trial  a  proper  exemplification  of 
this  will  may  be  procured  and  probated,  or  that  Harrison  Rider, 
the  register  of  wills,  may  be  shown  to  be  the  official  clerk  of  the 
Orphans'  Court  of  Baltimore  County. 

New  trial. 


488  IN  THE  SUPREME  COUET.  [158 

BOTNTON  V.   HeABTT. 

EMMA  R.  BOYNTON  v.  LrEO  D.  HEARTT,  Public  Administrator. 

(Filed  3  April,  1912.) 

1.  Public  Administrator — Period  of  Appointment — Unexpired  Term 

— Interpretation  of  Statutes. 

The  term  of  a  public  administrator  is  fixed  by  statute  as  eight 
years,  without  provision  when  that  of  any  appointee,  as  such,  is 
to  begin  or  terminate,  or  power  of  appointment  for  an  unexpired 
term.  Hence  the  appointment  of  a  public  administrator  is  for 
eight  years,  and  Is  not  affected  by  a  mistake  of  the  clerk  In  stat- 
ing in  the  appointment  that  It  was  for  the  unexpired  term  of  his 
predecessor,  or  fixing  the  term  of  the  new  appointee  for  a  less 
period. 

2.  Same — Removal — Application — Parties  Entitled. 

One  who  is  a  proper  and  competent  person  to  act  as  public 
administrator,  and  has  qualified,  as  such,  on  the  estate  of  de- 
ceased, should  not  necessarily  be  removed  for  the  reason  that 
his  term  of  oflSce  expired  before  his  qualification,  and  this  should 
not  be  done  except  at  the  instance  of  one  having  a  prior  right  to 
administer. 

3.  Executors  and  Administrators — Supervision — Power  of  Courts — 

Distributee. 

The  right  of  administration  is  not  now  as  important  as  It  was 
before  our  statute  of  distributions  was  enacted,  for  he  now  acts 
under  the  direction  of  the  court,  whose  duty  Is  to  see  that  a 
competent  person  Is  appointed;  and  the  appointee  cannot,  by 
any  act  of  his,  affect  the  right  of  those  entitled  to  share  in  the 
distribution  of  the  estate. 

4.  Public    Administrator — Removal — Application — Nonresidents — In- 

terpretatlOTi  of  Statutes. 

One  who  has  qualified  as  public  administrator  of  a  decedent's 
estate  here  is  not  subject  to  be  removed  upon  the  application  of 
a  nonresident  guardian  of  nonresident  minors,  heirs  at  law,  they 
having  no  right  of  appointment  in  consequence  of  not  having  the 
right  to  administer  upon  the  estate  in  North  Carolina.  Revisal, 
sec.  5,  subsec.  2.  Wallis  v.  Wallis,  60  N.  C,  78.  and  that  line  of 
cases  relating  to  the  appointing  powers  of  minors,  etc..  cited, 
distinguished,  and  discussed  by  Allen,  J. 

ft 

Appeal  from  Wake,  from  order  rendered  by  Daniels,  J.,  at 
chambers,  11  December,  1911. 

This  is  a  proceeding  to  remove  an  administrator. 
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Harry  O.  Bannister,  who  resided  in  the  city  of  Raleigh  since 
April,  1907,  as  manager  of  the  Western  Union  Telegraph  office, 
died  2  May,  1911,  at  Richmond,  Va.  His  father  and  mother, 
as  well  as  his  wife  and  infant  child,  and  all  of  his  brothers  and 
sisters,  had  predeceased  him.  His  sister,  Mrs.  Lydia  M.  Boyn- 
ton,  nee  Lydia  M.  Bannister,  who  died  in  December,  1910,  resid- 
ing in  the  city  of  Richmond,  Va.^  who  was  married  to  Gteorge  A. 
Boynton  of  that  city,  left  children  surviving  her,  Emma  R. 
Boynton,  Gussie  Oscar  Boynton,  Frank  Elisha  Boynton,  and 
Oscar  Bannister  Boynton,  all  being  infants,  under  fourteen 
years  of  age. 

On  1  June,  1911,  Leo  D.  Heartt,  public  administrator,  applied 
to  Millard  Mial,  Clerk  of  the  Superior  Court  of  Wake  County, 
for  letters*  of  administration  upon  the  estate  of  H.  O.  Bannister. 
N'o  notice  was  given  or  attempted  to  be  given  to  any  of  the  next 
of  kin,  nor  was  any  renunciation  or  waiver  by  any  one  filed. 
The  estate  of  H.  O.  Bannister  consisted  of  some  personal  prop- 
erty in  Raleigh  to  the  value  of  $200  and  two  insurance  policies, 
which  aggregated  $1,800.  The  clerk  issued  the  letters  of  admin- 
istration to  Leo  D.  Heartt,  the  public  administrator. 

The  said  Bannister  was  a  comparative  stranger  in  Raleigh, 
and  had  no  known  heirs  or  next  of  kin,  and  he  left  creditors  in 
Raleigh  whose  debts  aggregate  about  $600,  all  of  whom  resist 
the  petition. 

J.  C.  Marcom,  who  was  appointed  a  public  administrator  of 
Wake  County  on  24  April,  1902,  died  in  July,  1903,  and  on  11 
July,  1903,  Leo  D.  Heartt  was  appointed  public  administrator 
for  the  county,  the  appointment  stating  that  the  term  expired 
24  April,  1910. 

This  proceeding  was  begun  in  August,  1911,  asking  for  the 
removal  of  Heartt,  administrator,  and  the  appointment  of  A.  B. 
Andrews,  Jr.,  who  claims  to  be  the  nominee  of  the  next  of  kin. 

The  next  of  kin  are  four  children  under  fourteen  years  of  age, 
who  are  nonresidents,  and  the  said  Andrews  is  recommended  for 
appointment  by  their  guardian,  who  is  also  a  nonresident. 

The  clerk  dismissed  the  petition,  and  this  ruling  was  affirmed 
by  the  judge  of  the  Superior  Court,  and  the  petitioner  appealed. 
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A.  B.  Andrews,  Jr.,  for  plaintiff, 
Armistead  Jones  &  Son  for  defendant, 

Allen,  J.  J.  C.  Marcom  was  appointed  Public  Administra- 
tor of  Wake  County  on  24  April,  1902,  and  died  in  July,  1903, 
and  Leo  D.  Heartt  was  appointed  such  administrator  on  11 
July,  1903,  the  appointment  stating  that  the  term  expired  24 
April,  1910,  eight  years  after  the  date  of  the  appointment  of 
said  Marcom.  On  2  May,  1911,  H.  O.  Bannister  died  in  the 
city  of  Richmond,  having  lived  in  Raleigh  up  to  a  short  time 
before  his  death,  leaving  in  Raleigh  a  small  personal  estate  and 
several  creditors.  He  was  a  comparative  stranger  in  Raleigh, 
and  at  the  time  of  his  death  had  no  heirs  or  next  of  kin  any- 
where, so  far  as  known,  in  this  Stat€. 

On  1  June,  1911,  letters  of  administration  were  issued  to  the 
said  Heartt  on  the  estate  of  said  Bannister,  upon  his  applica- 
tion as  public  administrator. 

The  petitioners  contend,  on  these  facts,  that  the  term  of  the 
public  administrator  is  eight  years ;  that  as  the  said  Marcom  was 
appointed  on  24  April,  1902,  and  died  in  July,  1903,  that  the 
appointment  of  the  said  Heartt  was  for  the  unexpired  term  of 
Marcom,  ending  24  April,  1910,  and  that  therefore  he  was  not 
public  administrator  at  the  time  of  his  application  for  letters  of 
administration  on  the  estate  of  said  Bannister,  while  the  said 
Heartt  contends  that  he  was  appointed  for  a  full  term  of  eight 
years. 

An  examination  of  the  sections  of  the  Revisal  (sections  18  to 
21  inclusive)  relating  to  the  appointment  of  a  public  adminis- 
trator show  that  he  may  be  appointed  for  a  term  of  eight  years, 
and  that  no  period  is  fixed  when  the  term  shall  begin  or  end,  and 
no  provision  is  made  for  filling  a  vacancy,  or  for  making  an 
appointment  for  an  unexpired  term. 

Under  these  circumstances  the  courts  hold  with  practical 
unanimity  that  an  appointee  to  a  public  office  holds  for  the  full 
term,  although  the  prior  occupant  had  only  held  for  a  part  of 
his  term,  and  in  our  opinion  the  principle  applies  with  greater 
force  to  one  who  is  not  strictly  a  public  officer,  as  is  the  case  of 
a  public  administrator.    S,  v.  Smith,  145  X.  C,  476. 
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The  cases  are  collected  in  the  note  to  S.  v,  Corcoran,  206  Mo., 
1,  as  reported  in  12  A.  and  E.  Ann.  Cases,  573. 

The  fact  that  the  clerk  was  mistaken  as  to  the  effect  of  the 
appointment,  and  said  it  would  expire  24  April,  1910,  cannot 
affect  the  title  of  the  administrator. 

If,  however,  it  appeared  that  Leo  D.  Heartt  was  not  public 
administrator  at  the  time  of  his  appointment  as  administrator 
of  Bannister,  it  would  not  follow  necessarily  that  he  would  be 
removed.  It  is  found  as  a  fact  that  he  is  a  man  of  very  high 
character,  and  is  capable  and  competent  to  act  as  administrator, 
and  the  creditors  of  Bannister,  instead  of  asking  for  his  removal, 
join  in  a  request  that  he  be  retained,  and  he  has  been  appointed 
administrator  of  Bannister  and  has  given  bond  as  such,  and  it 
would  not,  therefore,  be  proper  to  remove  him  except  at  the  in- 
stance of  one  having  a  prior  right  to  administer. 

This  brings  us  to  the  principal  question  debated  by  counsel, 
which  is  as  to  the  rights,  under  our  statute,  of  the  nominee  of 
a  nonresident  guardian  of  nonresident  minors  to  administer. 

The  petitioner  contends  that  such  nominee  has  the  right  to 
administer,  and  relies  on  Ritchie  v,  McAustin,  2  W.  C,  251, 
decided  in  1793,  which  holds  that  the  nominee  of  an  alien  non- 
resident has  this  right ;  Carthey  v,  Webh,  6  N.  C,  268,  decided 
in  1813,  holding  that  where  the  next  of  kin  are  aliens  and  resi- 
dents of  a  country  at  war  with  the  United  States,  that  the 
nominee  of  the  kindred  next  in  degree  is  to  be  preferred  to  a 
creditor;  Smith  v,  Munroe,  23  W.  C,  351,  decided  in  1840,  hold- 
ing that  one  residing  abroad  may  nominate ;  Little  v.  Berry,  94 
N".  C,  437,  decided  in  1886,  that  next  of  kin  who  are  residents 
may  nominate ;  Williams  v,  Neville,  108  N.  C,  565,  decided  in 
1891,  that  the  next  of  kin  who  are  residents  may  nominate ;  In 
re  Meyers,  113  !N'.  C,  548,  decided  in  1893,  that  the  husband,  a 
resident,  may  nominate  the  administrator  of  his  deceased  wife. 

These  authorities  would  be  conclusive  as  to  the  right  of  a 
nonresident,  who  is  next  of  kin,  to  nominate,  if  the  qualifications 
and  disqualifications  of  those  claiming  the  right  to  administer 
had  remained  the  same  from  1793,  when  the  first  of  these  cases 
was  decided,  and  1893,  the  date  of  the  last;  but  it  will  be  found 
that  there  have  been  important  and  material  changes  in  the 
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statutes  during  this  period  and  since  then;  and  in  considering 
these  changes  it  must  be  remembered  that  no  case  has  been 
found  since  1868  holding  that  an  alien  nonresident  may  nomi- 
nate, and  none  since  1905  holding  that  a  nonresident  may  do  so. 

We  have  been  unable  to  find  any  statute  prior  to  1868  which 
prevented  a  nonresident,  whether  an  alien  or  not,  from  qualify- 
ing as  administrator  in  this  State,  and  the  diligent  and  learned 
counsel  for  the  petitioner  concedes  that  tliere  is  no  such  statute. 

In  1868,  C.  C.  P.,  sec.  457,  the  courts  were  prohibited  from 
issuing  letters  of  administration  tg  "an  alien  who  is  a  nonresi- 
dent of  this  State,"  and  the  statute  remained  in  this  condition 
until  the  Revisal  of  1905,  when  it  was  changed  to  read:  "is  a 
nonresident  of  this  State,  but  a  nonresident  may  qualify  as 
executor."     (Revisal,  sec.  5,  subsec.  2.) 

It  follows  that  prior  to  1868  a  nonresident,  whether  an  alien 
or  not,  could  qualify  as  administrator  in  this  State,  and  being 
entitled  to  qualify,  he  could,  under  the  rules  of  the  common  law, 
nominate  some  one  to  act  in  his  place,  and  from  1868  to  1905  a 
nonresident,  who  was  not  an  alien,  for  the  same  reason  had  the 
right. 

If,  therefore,  the  right  to  nominate  is  dependent  on  the  right 
to  administer,  the  cases  from  our  reports,  referred  to,  were  cor- 
rectly decided,  and  are  not  in  conflict  with  the  position  that  a 
nonresident,  who  cannot  administer  under  the  Revisal  of  1905, 
has  no  such  right. 

There  is  much  conflict  of  authority  in  the  different  States  as 
to  whether  the  right  to  nominate  is  dependent  upon  the  right 
to  administer,  some  of  the  courts  holding  that  the  next  of  kin, 
when  disqualified  under  the  statute  from  acting  as  administrator 
on  account  of  nonresidence,  may  nominate,  and  others  holding 
to  the  contrary,  the  decisions  being  frequently  dependent  on  the 
language  of  a  statute  expressly  conferring  the  right  to  nominate, 
and  we  have  no  such  statute. 

The  right  to  administer  is  not  as  important  now  as  it  was 
before  the  statute  of  distributions,  as  is-  clearly  pointed  out  by 
Chief  Justice  Pearson  in  Striker  v.  Kendall,  44  W.  C,  242,  and 
approved  in  an  opinion  by  Chief  Justice  Nash  in  Atkins  v,  Mc- 
Cormiclc,  49  N.  C,  274.    Judge  Pearson  says :    "The  object  in 
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appointing  an  administrator  is  to  have  the  estate  of  the  intes- 
tate taken  care  of.  Since  the  statute  of  distributions,  it  in  fact 
makes  but  little  difference  who  is  appointed  administrator,  so 
that  he  is  a  fit  person  and  gives  the  bond  required  by  law. 
Prior  to  that  statute,  as  the  administrator  had  a  right  to  the 
surplus,  after  the  debts  were  paid,  it  was  a  matter  of  very  con- 
siderable consequence  to  obtain  letters  of  administration,  and 
there  were  frequently  contests  about  the  right." 

When  it  is  remembered  that  under  our  statute  the  administra- 
tor has  no  interest  in  the  estate,  and  that  he  acts  under  the 
direction  of  a  court,  whose  duty  it  is  to  see  that  a  competent 
person  is  appointed,  and  that  he  cannot,  by  any  act  of  his,  affect 
the  rights  of  those  entitled  to  share  in  the  distribution  of  the 
estate,  it  would  be  strange  if  one  who  is  disqualified  to  act  as 
administrator  could  name  the  person  who  must  be  appointed. 

While,  as  we  have  said,  there  is  authority  to  the  contrary,  the 
better  viey,  as  we  think,  is  that  the  right  to  nominate  depends 
on  the  right  to  administer. 

The  law  is  so  stated  in  Croswell  on  Ex.  and  Admr.,  p.  92 :  "In 
many  of  the  United  States,  however,  by  statute  or  by  judicial 
decision,  the  person  entitled  to  administration,  whether  resident 
in  the  State  or  not,  may  nominate  some  other  person  to  the  ad- 
ministration in  his  stead.  And  if  the  person  who  is  entitled  to 
administer  renounces  in  favor  of  another,  the  appointee  may  pro- 
ceed to  have  letters  which  have  been  wrongfully  granted  to  a 
third  person  revoked,  and  himself  appointed  instead.  ...  In 
other  States  it  is  held  that  the  right  to  administer  is  merely 
personal,  and  does  not  include  the  right  or  power  on  the  part 
of  the  person  possessing  it  to  nominate  or  select  another  person 
to  be  appointed  in  his  stead.  When  the  power  of  nomination  is 
conferred  by  express  statute,  it  will  be  limited  to  the  persons 
named  in  the  statute,  and  will  not  be  extended  to  their  represent- 
atives. .  .  .  The  right  of  persons  who  are  entitled  to  admin- 
ister, but  who  reside  out  of  the  State,  to  appoint  some  resident 
of  the  State  to  take  administration  in  their  stead  is  in  some 
States  recognized,  at  least  as  far  as  a  surviving  husband,  widow, 
and  next  of  kin  are  concerned,  without  regard  to  statutes.  But 
by  statute  in  some  States,  nonresidence  in  the  State  renders  the 
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person  otherwise  entitled  to  administer  incompetent,  and  in  such 
case  his  appointee  is  also  incompetent,  and  the  appointment  is 
nugatory.  .  .  .  Gtenerally,  if  the  person  entitled  to  adminis- 
tration is  incompetent  for  any  cause,  his  right  of  nomination 
fails,  and,  except  as  above  stated,  no  right  of  nomination  exists." 

In  the  case  of  In  re  Muersing,  103  Cal.,  587,  a  nonresident 
next  of  kin  attempted  to  exercise  the  power  of  nomination,  and 
the  Court  says :  "The  father  not  being  a  resident  of  the  State, 
was  not  competent  or  entitled  to  serve  as  administrator,  and  be- 
ing incapable  himself  of  administering,  it  was  not  competent  for 
him  to  nominate  an  administrator,"  and  other  cases  to  the  same 
effect  are  cited  in  the  notes  of  Crowell  on  Ex.  and  Admr.,  supra. 

The  recent  case  of  Butcher  v,  Kunst,  65  W.  Va.,  390,  is  in 
point,  as  appears  from  the  following  excerpt  from  the  opinion : 

"The  first  question  is,  Had  Louisa  Butcher,  as  distributee  of 
said  estate,  the  right  of  administration  or  the  right  of  nomi- 
nation, as  claimed  ?  Second,  if  she  had  not  such  rights  had  she, 
by  virtue  of  her  interest  in  said  estate,  right  of  protest,  and 
advice  in  the  appointment  of  an  administrator  and  right  of 
appeal  from  the  adverse  judgment?  Prior  to  the  amendment 
of  section  4,  chapter  85,  Acts  of  Legislature  1903,  chapter  13, 
now  section  3258,  Code  1906,  if  sole  heir  and  distributee  and  a 
competent  person,  she  would  have  had  precedence  in  right  of 
^  administration,  but  by  that  amendment,  being  a  nonresident, 
that  right  was  wholly  taken  away.  That  amendment  added  the 
proviso,  Hhat  no  person  not  a  resident  of  this  State  shall  be 
appointed  or  act  as  such  personal  representative,  unless  the  de- 
cedent be  a  nonresident  of  the  State  at  the  time  of  his  death, 
and  names  in  his  will  a  nonresident  as  his  executor.'  It  is  quite 
evident  that  counsel  on  both  sides  in  this  controversy  have  over- 
looked this  amendment.  Without  such  authority  given  by  the 
statute,  her  nomination  would  not  bind  the  court  in  exercising 
sound  discretion  in  the  appointment  of  some  suitable  person. 
18  Cyc,  92.  The  statute  is  plain  and  does  not  call  for  interpre- 
tation. Its  terms  clearly  precluded  Louisa  Butcher,  a  nonresi- 
dent, from  administering  said  estate,  and  her  appointees  and 
next  of  kin  acquired  no  rights  under  her  to  administer  thereon. 
This  answers  the  first  question." 
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We  are  of  opinion,  therefore,  that  the  right  to  nominate  de- 
pends upon  the  right  to  administer,  and  that  the  nominee  df  the 
nonresident  guardian  of  nonresident  minors  was  not  entitled  to 
have  the  appointment  of  Heartt  revoked. 

The  petitioner  says,  however,  that  the  disqualification  of  a 
nonresident  to  administer  is  in  the  same  section  with  the  dis- 
qualification of  one  because  under  twenty-one  years  of  age,  and 
that  it  has  been  held  in  this  State,  in  Wallis  v,  Wallis,  60  N,  C, 
78 ;  Little  v.  Berry,  94  X.  C,  437,  and  in  Williams  v.  Neville, 
108  N.  C,  561,  that  an  infant,  who  cannot  administer,  may 
nominate. 

An  examination  of  these  cases  will  show  that  the  question  was 
not  raised  in  either. 

In  the  Wallis  case  the  county  court  appointed  the  widow  of 
the  intestate  administratrix.  In  the  Superior  Court  the  order 
was  reversed,  because  the  widow  was  under  the  age  of  twenty-one, 
and  the  court  appointed  the  nominee  of  the  mother  of  the  intes- 
tate. In  the  Supreme  Court  it  was  held  that  the  nominee  of  the 
mother  was  entitled  to  administration,  but  that  it  ought  to  have 
been  granted  durante  minoritate,  and  that  the  Superior  Court, 
instead  of  granting  the  administration,  ought  to  have  directed 
the  coimty  court  to  do  so.  There  is  a  statement  in  the  opinion 
that  the  court  might  have  granted  letters  to  the  nominee  of  the 
widow,  and  two  cases  are  cited  in  support  of  the  dictum  (Ritchie 
V.  McAustin,  2  N".  C,  251,  and  Pearce  v,  Castrix,  53  IT.  C,  71), 
in  neither  of  which  was  the  right  of  an  infant  to  nominate  in- 
volved, and  the  Wallis  case  was  approved  in  the  Little  case  and 
in  the  Williams  case,  in  support  of  the  proposition  that  the  next 
of  kin,  who  are  entitled  to  administer,  may  appoint,  the  next  of 
kin  being,  so  far  as  the  cases  disclose,  of  full  age  and  residents. 

If,  however,  the  law  is  stated  correctly  in  the  Wallis  case, 
there  is  a  distinction  between  the  disqualification  on  account  of 
nonage  and  nonresidence,  because,  in  the  first,  the  right  to 
administer  continues  to  exist,  while  the  exercise  of  the  right  is 
suspended  during  minority,  and  in  the  case  of  a  nonresident  he 
has  never  had  the  right  to  administer. 
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Applying  these  principles  to  the  facts  appearing  in  the  record, 
we  conclude  that  the  nominee  of  the  guardian  is  not  entitled  to. 
have  letters  of  administration  issued  to  him,  and  that  the  ap- 
pointment of  Leo  D.  Heartt  ought  not  to  be  revoked. 

Affirmed. 


J.  H.  THOMAS  AND  Wife  v.  F.  W.  ASHCRAFT. 

(Filed  3  April,  1912.) 

Damages — Fright — Profane    Language — Instructions — Appeal    and 
Error. 

In  this  action  for  damages  alleged  to  have  been  caused  to  feme 
plaintiff,  among  other  things,  by  fright  from  profane  language 
used  by  defendant  In  an  "angry  and  mad  manner,"  plaintiff's 
request  for  special  Instructions  were  properly  refused,  as  from 
her  own  testimony  it  appears  that  she  was  not  frightened  by  the 
defendant's  manner  and  language. 

Appeal  from  Allen,  J.,  at  February  Term,  1911,  of  Union. 

The  following  issues  were  submitted  by  the  Court : 

1.  Did  the  defendant  assault  the  plaintiff,  Mima  Thomas,  as 
alleged  in  the  complaint  ? 

3.  What  damage,  if  any,  is  the  plaintiff  entitled  to  recover? 

The  jury  answered  the  first  issue  "N'o." 

There  was  a  verdict  and  judgment  for  the  defendant,  and  the 
plaintiff  appealed. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
by  Mr.  Justice  Brown, 

Redwine  &  Slices  for  plaintiff. 

Williams,  Lemmond  &  Love,  and  Stack  &  Parker  for  defend- 
ant. 

Brown,  J.  The  plaintiff  requested  the  court  to  submit  the 
following  issue:  'TDid  the  defendant  use  profane  language 
towards  the  plaintiff,  Mima  Thomas,  and  thereby  frighten  her, 
as  alleged  in  the  complaint  ?" 

Plaintiff  further  requested  the  court  to  instruct  the  jury,  "If 
the  jury  should  find  from  the  evidence  that  the  defendant  used 
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profane  language  towards  the  plaintiff,  and  did  this  in  an  angry 
and  mad  manner,  and  this  conduct  frightened  the  plaintiff,  then 
the  jury  should  answer  the  second  issue  TTes.'  " 

His  Honor  refused  to  submit  the  said  issue  and  to  give  the 
said  instruction.    The  plaintiff  excepted. 

There  is  abundant  evidence  upon  the  part  of  the  feme  plain- 
tiff to  prove  that  the  defendant  assaulted  her,  all  of  which  is 
flatly  denied  by  him,  and  the  jury  have  taken  his  version  of  the 
>  matter. 

It  is  unnecessary  to  discuss  the  propriety  of  the  second  issue 
as  tendered  by  the  plaintiff  as  a  matter  of  law,  for  there  is  no 
evidence  whatever  in  the  record  tending  to  prove  that  Mrs. 
Thomas  was  either  frightened  or  injured  by  the  defendant's 
"cussing." 

On  the  contrary,  we  judge  from  reading  the  evidence  in  this 
case  that  the  feme  plaintiff  would  be  quite  a  match  for  the  de- 
fendant, or  any  other  ordinary  man.  She  says  that  she  has 
always  been  a  stout  woman,  that  she  has. never  taken  but  one 
dose  of  medicine  in  her  whole  life,  and  that  she  never  had  a 
doctor  to  attend  her  except  at  the  birth  of  her  children,  and  that 
she  did  all  of  her  housework,  cooking,  washing,  ironing,  etc. 

That  "cuss"  words  were  not  at  all  unfamiliar  to  her,  and  not 
calculated  to  frighten  her,  is  manifested  by  her  own  testimony. 
She  says :  "I  have  often  heard  my  brother  Josh  and  my  other 
brothers  and  all  of  my  sisters  curse.  I  have,  also,  heard  my 
mother  curse.  It  does  not  scare  me  to  hear  people  curse.  It 
was  Mr.  Ashcraft's  jumping  at  me  that  scared  me  so  bad,  and 
caused  me  to  give  way." 

Now,  the  jury  have  negatived  the  fact  that  Mr.  Ashcraft 
jumped  at  her,  for  that  was  the  sole  basis  of  an  assault.  We 
think,  under  the  testimony,  his  Honor  very  properly  refused 
both  the  issue  and  the  instruction. 

TTo  error. 
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VIRGINIA  AND  CAROLINA  SOUTHERN  RAILROAD  COMPANY 

V.  MARSHALL  McLEAN  and  Wife. 

(Filed  3  April,  1912.) 

1.  Railroads  —  Easements — Rights    Acquired  —  Use    by   Owner   of 

Lands. 

Only  an  easement  In  lands  passes  from  the  owner  to  a  railroad 
company  under  condemnation  proceedings  (Revlsal,  sec.  2575), 
divesting  all  the  rights  of  owners  who  are  parties  to  the  proceed- 
ings in  such  easement  during  the  corporate  existence  of  the  com- 
pany (Revlsal,  sec.  2587),  but  allowing  them  to  use  and  occupy 
the  right  of  way  in  any  manner  not  inconsistent  with  the  ease- 
ment acquired. 

2.  Railroads  —  Easements  —  Use  by  Railroad — Necessity — How  De- 

termined. 

A  railroad  company  may  use  and  occupy  a  right  of  way 
acquired  by  it  under  condemnation  proceedings,  when,  in  its 
own  Judgment,  the  proper  management  and  business  necessities 
of  the  road  may  require  it. 

3.  Railroads  —  Easements — Additional    Burdens — Owner's    Compen- 

sation. 

When  a  railroad  company  puts  additional  burdens  upon  a 
right  of  way  which  it  has  acquired  by  condemnation,  not  prop- 
erly embraced  in  the  general  purpose  for  which  it  was  obtained, 
the  owner  is  entitled  to  compensation  for  them. 

4.  Railroads — Easements — Measure    of    Damages — Mineral — Special 

Circumstances. 

In  awarding  damages  to  the  owner  of  lands  for  an  easement 
therein  acquired  for  railroad  purposes,  there  should,  as  a  general 
rule,  be  included  the  market  value  of  the  land  actually  covered 
by  the  right  of  way,  subject  to  modification  under  special  cir- 
cumstances, as  where  there  is  a  mineral  deposit  of  the  use  of 
which  the  easement  does  not  interfere. 

5.  Railroads — Easements — Measure  of  Damages — Special   Benefits. 

The  owner  of  lands  through  which  a  railroad  has  acquired  a 
right  of  way  by  condemnation  is  entitled  to  recover  therefor  the 
damages  done  to  the  remainder  of  the  tract  or  portions  of  the 
land  used  by  him  as  one  tract,  deducting  from  the  estimate  the 
pecuniary  benefits  or  advantages  which  are  special  and  peculiar 
to  the  tract  in  question,  but  not  those  which  are  shared  by  him 
in  common  with  other  owners  of  lands  of  like  kind  in  the  same 
vicinity. 
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6.  Appeal  and  Error — Objections  and  Exceptions — Instructions. 

An  instruction  to  the  Jury  that  the  plaintiff  was  entitled  to 
recover  of  a  railroad  company,  for  condemning  his  land  for  a 
right  of  way,  the  actual  market  value  of  the  land  thus  taken,  will 
not  be  held  for  reversible  error  on  appeal  when  no  exception  is 
entered. 

Appeal  from  Whedbee,  J,,  at  October  Term,  1911,  of  Cum- 
berland. 

Proceedings  to  condemn  land  for  a  right  of  way  for  plaintiff 
company,  heard  on  appeal  from  clerk  of  Superior  Court  on  an 
issue  as  to  the  amount  of  damages. 

The  following  issue  was  submitted  and  answered  by  the  jury : 
"What  damages  are  defendants  entitled  to  recover  of  plaintiff 
on  account  of  the  condemnation  and  appropriation  of  the  3.12 
acres  of  land  described  in  the  petition  filed  in  this  cause?  An- 
swer:    $462.50." 

Judgment  on  the  verdict  for  the  amount  and  condemning  the 
land  in  question  "as  a  perpetual  right  of  way  for  plaintiff  com- 
pany to  be  used  for  railroad  purposes  and  for  such  other  pur- 
poses as  may  be  permitted  by.  statute,"  etc. 

Plaintiff  having  duly  excepted,  appealed,  and  assigned  and 
urges  here  for  error  the  following  direction  with  others  given 
by  the  court  as  a  rule  for  estimating  the  damages:  "That  in 
assessing  the  damages  which  the  defendant  may  be  entitled  to, 
you  will  allow  the  defendants  the  actual  market  value  of  the 
three  and  12-100  acres  covered  by  the  right  of  way  that  the 
plaintiff  seeks  to  condemn,  as  described  in  the  petition." 

McLean,  Varser  &  McLean  and  H.  L.  Co  oh  for  plaintijf. 
Shaw  &  McLean  and  Sinclair  &  Dye  for  defendant, 

Hoke,  J.  Under  the  general  law,  Eevisal,  sees.  2575  et  seq., 
and  ordinarily  under  special  statutes  applicable,  only  an  ease- 
ment passes  to  the  railroad  under  condemnation  proceedings, 
and  that  and  the  effect  of  it  is  the  interest  usually  involved  in 
such  an  inquiry.  In  section  2587,  the  one  which  more  espe- 
cially refers  to  the  judgment  in  these  cases  and  the  vesting  of 
the  title,  the  determinative  language  is :  "And  on  the  payment 
by  said  companytof  the  sum  adjudged,  together  with  the  costs 
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and  counsel  fees  allowed  by  the  court  in  the  office  of  the  clerk, 
then  and  in  that  event  all  persons  who  had  been  made  parties  to 
the  proceedings  shall  be  divested  and  barred  of  all  right,  estate, 
and  interest  in  such  easement  in  such  real  estate  during  the 
corporate  existence  of  the  company  aforesaid ;  and  this  view  has 
very  generally  prevailed  with  us.  Parks  v.  R.  R,,  143  N".  C, 
289 ;  R.  R.  v.  Sturgeon,  120  N.  C,  225. 

In  practical  application  of  this  principle,  the  Court  has  held 
that  to  the  extent  that  the  right  of  way  is  not  presently  re- 
quired for  the  purposes  of  the  road,  it  may  be  occupied  and 
used  by  the  original  owner  in  any  manner  not  inconsistent  with 
the  easement  acquired.  Lumber  Co,  v,  Hines  Bros.,  126  X.  C, 
254.  A  position  that  finds  support  in  a  line  of  cases  which 
hold  that  for  any  additional  burden  put  upon  the  right  of  way 
not  properly  embraced  in  the  general  purposes  for  which  con- 
demnation was  had,  the  compensation  shall  accrue  to  the  owner 
and  not  to  the  company.  Brown  v.  Power  Co,,  140  N".  C,  333 ; 
Hodges  v.  Telegraph  Co.,  133  N".  C,  225.  And  it  has  been 
further  decided  that  this  right  of  way,  when  once  acquired,  may 
be  occupied  and  used  by  the  company  to  its  full  extent,  when- 
.ever  the  proper  management  and  business  necessities  of  the  road 
may  require,  and  the  company  is  made  the  judge  of  such  neces- 
sity.   R.  R.  V.  Olive,  142  IST.  C,  257-275. 

The  easement,  then,  and  its  effect  on  the  property  being  the 
question  involved,  the  law  aims  at  making  the  owner  a  "just 
compensation"  for  the  injuries  likely  to  arise  from  the  imposi- 
tion of  such  a  burden  upon  the  land,  the  statute  so  requires,  and, 
stated  in  a  general  way,  the  rule  is  to  "Award  the  owner  the 
difference  in  the  market  value  of  the  whole  lot  or  tract  before 
the  taking  and  the  market  value  of  what  remains  to  him  after 
such  taking,  uninfluenced  by  any  general  rise  in  values  of 
property  due  to  the  improvement."  Elliott  on  R.  R.,  sec.  995 
('2d  Ed.).  In  determining  this  difference,  and  owing  to  the 
fact  that  the  easement  is  perpetual  in  its  nature  and  in  all 
probability  likely  to  become  permanent,  and  to  the  position  just 
referred  to,  that  the  entire  right  of  way  may  be  at  any  time 
appropriated  and  used  for  railroad  purposes  whenever  in  the 
judgment  of  the  company  such  uses  is  required^  it  is  held  by  the 
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weight  of  authority  that  the  damages  allowed  the  owner,  as  a 
general  rule,  shall  include  the  market  value  of  the  land  actually 
covered  by  the  right  of  way,  subject  to  the  modification  that 
under  special  circumstances,  showing,  for  instance,  the  existence 
of  mineral  or  other  deposits  of  value  below  the  surface  to  the 
extent  that  they  could  be  made  available  to  the  owner  without 
interference  with  the  easement,  such  conditions  should  be  con- 
sidered by  the  jury  in  estimating  the  damage  to  be  allowed  on 
this  account.  Brown  v.  Power  Co.,  140  N".  C,  333;  R.  R,  v. 
Land  Co.,  137  N.  C,  330-335 ;  HollinswoHh  v.  R.  R.,  63  Iowa, 
443 ;  Weyer  v.  R.  R.,  68  Wis.,  180 ;  So.  Pa.  R.  R.  v.  Swa  Fran- 
cisco So.  Union,  146  Cal.,  490;  Lewis  on  Eminent  Domain  (3d 
Ed.),  sec.  694. 

In  R.  R.  V.  Land  Co.,  supra,  speaking  to  the  question  of  allow- 
ing the  market  value  of  the  land  actually  covered  by  the  right 
of  way.  Associate  Justice  Douglas,  delivering  the  opinion,  said : 
"It  is  well  settled  that  the  defendant  is  entitled  to  recover  not 
only  the  value  of  the  land  taken,  but  also  the  damage  caused  to 
the  remainder  of  the  land.  Even  if  the  plaintiff  should  not  use 
the  entire  right  of  way,  the  rule  would  be  the  same,  as  it  is  not 
what  the  plaintiff  railroad  actually  does,  but  what  it  acquires 
the  right  to  do,  that  determines  the  quantum  of  damages." 

In  addition  to  market  value  of  the  land  actually  taken,  the 
compensation  to  be  allowed  the  owner  shall  include  the  damage 
done  to  the  remainder  of  the  tract  or  portions  of  land-  used  by 
the  owner  as  one  tract,  and  in  ascertaining  this  amount  the  rule 
generally  obtaining  in  this  State  requires  that  there  shall  be 
deducted  from  the  estimate  the  pecuniary  value  of  any  benefits 
or  advantages  which  are  special  and  peculiar  to  the  tract  in  ques- 
tion, but  not  for  the  benefits  or  advantages  shared  in  common 
with  other  lands  of  like  kind  in  the  same  vicinity.  R,  R,  v. 
Piatt  Land,  133  :D^.  C,  266;  R.  R.  v.  Wicker,  74  K  C,  220; 
Freedle  v.  R.  R.,  49  N".  C,  89 ;  Bost  v.  Cabarrus,  152  N.  C,  535. 
There  are  some  helpful  suggestions  in  these  authorities  on  the 
question  of  general  and  special  benefits,  but  there  being  no  ex- 
ception to  the  charge  of  the  court  in  this  respect,  the  matter  is 
not   further  pursued,  and  on  consideration  of  the  principles 
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stated,  we  are  of  opinion  that  there  was  no  reversible  error  in 
allowing  recovery  for  the  market  value  of  the  land  covered  by 
the  right  of  way  as  an  element  of  damages.     The  judgment  is 
therefore  affirmed. 
No  error. 


J.  A.  VANCE,  Trading  as  J.  A.  Vance  &  Co.,  v.  G.  F.  BRYAN  ^et  al., 
AND  R.  K.  BAI'GHAM,  Trading  as  Carolina  Machinery  Com- 
pany. 

(  Filed  3  April,  1912.) 

Bills  and   Notes — Indorsee  In   Due  Course — Vendor  and   Vendee — 
Principal  and  Agent — Evidence. 

The  holder  of  a  negotiable  instrument,  indorsed  for  value  and 
before  maturity,  etc.,  by  the  vendor  of  machinery,  who  retained 
a  lien  on  the  goods  sold  under  a  conditional  sale,  is  not  affected 
by  subsequent  payments  made  to  the  vendor,  which  were  not 
entered  on  the  note  and  of  which  he  had  no  notice;  and,  on  the 
facts  presented,  there  was  no  evidence  upon  which  the  vendor's 
^  agency  to  accept  the  payments  in  behalf  of  the  Indorsee  could 
properly  be  submitted  to  the  jurj\ 

Appeal  from  Whedhee,  /.,  at  October  Term,  1911,  of  Cum- 
berland. 

On  the  trial  it  was  made  to  appear  that  plaintiff,  holding  two 
notes  by  indorsement,  for  value  and  before  maturity,  each  for 
sum  of  $251.34,  given  for  a  sawmill,  engine,  boiler,  etc.,  and  a 
registered  lien,  in  the  form  of  conditional  sale,  instituted  the 
present  action  to  recover  on  the  notes  and  enforce  the  lien,  etc. 
The  property,  having  been  seized  by  ancillary  process  of  claim 
and  delivery,  was  replevied  by  G.  F.  Bryan  and  others,  the  pur- 
chasers, and  defendants  G.  F.  Bryan  et  ah,  admitting  the  pur- 
chase of  the  property  and  execution  of  the  notes,  alleged  pay- 
ment of  the  notes  to  their  codefendant,  K.  K.  Baugham,  their 
immediate  vendor. 

The  jury  returned  the  following  verdict : 

1.  Is  the  plaintiff  the  owner  and  entitled  to  the  possession  of 
the  property  seized  by  the  sheriff  in  this  action?  Answer: 
Yes. 
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2.  Does  the  defendant  wrongfully  withhold  possession  of  same 
from  plaintiff  ?     Answer :     Yes. 

3.  If  so,  what  damage  has  plaintiff  sustained  thereby?  An- 
swer :  Six  per  cent  interest  on  amount  due  on  notes  from  date 
of  seizure  by  the  sheriff. 

4.  What  was  the  value  of  the  property  seized  by  the  sheriff 
in  this  action  on  the  day  of  the  seizure  ?     Answer :     $600. 

5.  Was  the  plaintiff  a  purchaser  of  the  two  notes  sued  on  be- 
fore maturity  and  for  value  ?     Answer :     Yes. 

6.  Have  said  notes,  or  any  part  thereof,  been  paid  by  the  de- 
fendants to  the  plaintiff?  Answer:  Yes;  $100,  26  November, 
1896,  to  Mr.  Alexander,  attorney  for  the  plaintiff. 

There  was  judgment  on  the  verdict  for  the  plaintiff,  and  de- 
fendant excepted  and  appealed. 

H.  L,  CooJc  (md  J,  E,  Alexcmder  for  plaintiff, 
F.  C.  Bvllard  and  Sinclair  &  Dye  for  defendants. 

Hoke,  J.  We  have  carefully  examined  the  case  and  find  no 
reversible  error  to  plaintiff's  prejudice.  On  the  trial  it  was 
made  to  appear  that,  on  1  March,  1904,  defendant  R.  K.  Baug- 
ham,  trading  as  the  Carolina  Machinery  Company,  sold  to  his 
codefendants,  G.  F.  Bryan  et  ah,  the  engine,  boiler,  and  sawmill 
and  took  from  the  purchasers  two  notes  therefor  in  the  sum  of 
$251.34  each,  one  payable  1  July,  1904,  and  the  second  1  No- 
vember, 1894,  and  also  a  lien  on  the  property  to  secure  the  same 
in  the  form  of  a  conditional  sale,  which  was  duly  roistered; 
that  at  the  time  the  said  notes  were  executed  or  within  a  few 
days  thereafter  they  were  indorsed  for  full  value  by  the  payee  to 
plaintiff,  and  that  no  payment  had  been  made  thereon  to  plain- 
tiff except  the  $100,  as  established  by  the  verdict.  It  was 
chiefly  contended  by  the  purchasers  that,  except  the  $100  re- 
ferred to,  they  had  paid  for  the  sawmill,  etc.,  to  the  Carolina 
Machinery  Company,  their  immediate  vendor,  and  that,  on  the 
testimony,  the  question  should  have  been  submitted  to  the  jury 
whether  the  machinery  company,  at  the  time  the  payments  were 
claimed  to  have  been  made,  was  not  the  agent  of  plaintiff  for 
the  purpose  and  duly  authorized  to  receive  the  same;  but  we 
concur  with  his  Honor  below,  in  the  opinion  that  there  was  no 
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evidence  tending  to  support  the  position,  and  no  facts  appearing 
from  which  the  same  could  be  reasonably  inferred.  The  plain- 
tiff being  holder  of  the  notes  in  due  course,  by  indorsement  for 
value  and  before  maturity,  etc.,  his  demand  is  not  affected  by 
payments  made  to  the  payee,  which  were  not  entered  on  the 
notes  and  of  which  the  holder  had  no  notice.  Bank  v.  Michael, 
96  ISr.  C,  53 ;  Blackmer  v.  Phillips,  67  N.  C,  340.  There  is 
no  error,  and  the  judgment  in  plaintiff's  favor  will  be  affirmed./ 
Wo  error. 


W.  C.  GORHAM  AND  W.  B.  TAYIXDR  v.  SOUTHERN  RAILWAY 

COMPANY. 

(Filed  10  AprU,  1912.) 

1.  Condemnation — Easements — Cartways — Situation  of  Lands — Pro- 

posed Buildings — Evidence. 

In  proceedings  to  lay  out  a  cartway  over  the  lands  of  another  ' 
whereon  there  is  a  right  of  way  of  a  railroad  company,  it  is  com- 
petent for  the  petitioner  to  show  at  the  trial  the  exact  situation 
of  his  lands,  the  uses  to  which  they  were  susceptible,  afad  hence, 
In  this  case,  evidence  was  properly  admitted  which  tended  to 
show  that  the  petitioner  intended  to  erect  a  dwelling  on  his 
lands  east  of  the  railroad,  from  whence  there  was  no  proper 
outlet ;  its  location ;  that  the  timber  to  l>e  used  for  the  purpose 
was  to  be  cut  from  the  west  side  of  the  railroad,  and'  its  loca- 
tion, and  the  distance  l)etween  the  timber  and  the  proposed 
dwelling  by  the  crossing  in  use  at  the  time  of  filing  the  petition, 
and  by  the  proposed  new  cartway. 

2.  Objections  ^nd  Exceptions — When  Talcen — Practice. 

The  evidence  in  this  case  objected  to  Held  to  have  l)een  with- 
out prejudice,  as  it  had  theretofore  been  testified  to,  in  sub- 
stance, without  objection. 

3.  Condemnation  —  Easements — Cartways — Board   of   Supervisors — 

Order — Evidence — Corroboration — Harmless  Error. 

At  the  trial  in  the  Superior  Court,  on  appeal  from  an  order  of 
the  board  of  supervisors  allowing  a  cartway  to  be  established 
over  the  lands  of  another,  the  order  of  the  board  is  properly  ad- 
mitted in  evidence  to  show  the  jury  the  location  of  the  cartway, 
and  in  corroboration  of  the  supervisors  who  have  testified ;  and 
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Held,  further,  the  fact  that  the  order  had  been  made  would  nec- 
essarily imply  that  the  cartway  located  was  necessary,  just,  and 
reasonable,  and  Its  introduction  would,  in  any  event,  be  without 
prejudice  to  the  respondent. 

4.  Condemnation  —  Easements — Cartways — Former     Requests — Dif- 

ferent Locatioxis — Evidence. 

Evidence  that  a  petitioner  for  a  cartway  over  the  lands  of 
another  had  theretofore  requested  a  cartway  at  a  different  loca- 
tion to  the  one  laid  off,  which  was  not  objected  to  by  the  respond- 
ent, is  incompetent,  as  it  would  not  be  an  aid  to  the  jury  in 
determining  the  matter  and  would  not  be  a  bar  to  the  proceed- 
ings. 

5.  Objections  and  Exceptions — Questions  and  Answers — Materiality 

— Appeal  and  Error. 

An  objection  to  the  exclusion  of  a  question  asked  a  witness 
must  show  that  the  answer  would  have  been  material  and  com- 
petent, to  constitute  reversible  error  on  appeal. 

6.  Condemnation  —  Easements — Cartways — Permissive    Ways — Evi- 

dence— Interpretation  of  Statutes. 

Under  the  language  and  spirit  of  Revisal,  sec.  2686,  a  pe- 
titioner for  a  cartway  over  the  lands  of  another  becomes  enti- 
tled thereto  by  showing  that  there  is  no  public  road  leading  to  his 
lands;  that  the  proposed  cartway  is  necessary,  reasonable,  and 
Just;  and  the  existence  of  a  permissive  way  is  evidence  for  the 
consideration  of  the  Jury,  but  not  fatal  to  his  demand.  Ford  v. 
Manning,  152  N.  C,  151,  cited  and  approved. 

7.  Condemnation  —  Easements  —  Cartways  —  Railroad    Crossings — 

Danger — Questions  for  Jury. 

The  mere  fact  of  danger  of  crossing  a  railroad  right  of  way 
will  not  bar  the  rights  of  a  petitioner  for  a  cartway  across  one, 
the  danger  of  crossing  at  the  proposed  location  being  for  the 
consideration  of  the  Jury. 

Appeal  from  0.  H,  Allen,  J.,  at  November  Term,  1911,  of 
Granville. 

The  petitioners  filed  their  petition  in  !N"ovember,  1910,  before 
the  Board  of  Supervisors  of  Salem  Township,  Granville  County, 
asking  that  a  cartway  be  established  from  the  land  on  which 
they  lived,  across  the  track  and  right  of  way  of  the  defendant,  to 
a  public  road.  ^N'otice  was  issued  to  the  defendant,  and  on  28 
November,  1910,  said  supervisors  made  the  following  order: 
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"This  cause  coming  on  to  be  heard  before  the  undersigned 
Road  Supervisors  of  Salem  Township,  Granville  County,  upon 
the  petition  of  W.  R.  Taylor  and  "W.  C.  Gorham,  after  due 
notice  to  the  Southern  Railway  Company  and  Mrs.  Wright,  both 
parties  being  represented  by  counsel,  after  hearing  the  state- 
ments and  contentions  of  both  petitioners  and  the  Southern  Rail- 
way Company,  we  went  upon  the  lands  desired  as  cartway  and 
made  personal  inspection  of  the  same,  and  we  find  that  it 
would  be  necessary,  reasonable,  and  just  that  the  petitioners 
be  allowed  a  cartway  from  the  dwelling-house  of  said  W.  C. 
Gorham  and  W.  R.  Taylor  over  the  lands  of  said  W.  R.  Taylor, 
Mrs.  E.  L.  Wright,  and  the  Southern  Railway  right  of  way  and 
railroad  track  to  the  public  road  leading  from  Oxford  to  Stovall, 
and  that  said  cartway  be  laid  off  and  kept  open  as  laid  off  by 
said  Gorham,  except  that  it  should  cross  the  railroad  on  the 
south  side  of  the  second  telegraph  pole  from  the  crossing  de- 
scribed in  the  plat  hereto  attached.  Said  Gorham  is  to  cut  two 
feet  off  face  side  of  cut  in  railroad  up  to  level  between  the  tele- 
graph pole  at  crossing  asked  for  and  the  one  hereby  estab- 
lished, if  the  railroad  agrees  to  it. 

"And  it  is  ordered  that  said  cartway  be  laid  off  and  kept  open 
across  said  lands  of  the  parties  in  accordance  with  the  laws  of 
ISTorth  Carolina. 

"And  for  want  of  a  constable  in  said  township,  the  Sheriff  of 
Granville  County  is  hereby  ordered  to  summon  a  jury  of  five 
freeholders  to  view  the  premises  and  lay  off  the  cartway  herein- 
before granted  to  width  of  fourteen  feet,  and  assess  any  damages 
the  owner  of  said  land  may  sustain  thereby,  and  the  cartway 
herein  allowed  shall  be  marked  and  staked  out  in  accordance 
with  the  findings  above  set  out.  And  said  cartway  shall  be  kept 
open  according  to  law." 

The  defendant  appealed  from  the  order  to  the  Board  of  Com- 
missioners of  Granville  County,  which  affirmed  the  order  of  the 
supervisors,  and  the  defendant  then  appealed  to  the  Superior 
Court,  where  the  following  verdict  was  returned  T>y  the  jury : 

1.  Are  the  plaintiffs  settled  upon  the  land  to  which  no  public 
road  is  leading?     Answer:    Yes. 
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2.  Is  the  proposed  cartway  necessary,  reasonable,  and  just? 
Answer :     Yes. 

On  the  trial  it  appeared  that  the  plaintiffs  were  the  owners  of 
about  300  acres  of  land  in  Salem  Township,  and  that  the  track 
and  right  of  way  of  the  defendant  ran  through  this  tract  of  land, 
leaving  about  280  acres,  on  which  the  home  of  the  plaintiffs  was 
situated,  on  the  east  side,  and  about  20  acres  on  the  west  side. 

It  also  appeared  that  there  was  a  public  road  on  the  land  on 
the  west  of  the  railroad,  running  parallel  with  it,  and  the -cart- 
way proposed  was  to  run  from  the  land  on  the  east  side  of  the 
railroad  to  said  public  road. 

It  further  appeared  that  at  the  time  of  filing  the  petition  a 
grade  crossing  was  maintained  across  said  railroad  and  right  of 
way  over  which  the  plaintiffs  could  pass  on  their  own  land,  ex- 
cept possibly  a  short  distance  on  the  Booth  land,  to  said  public 
road,  but  that  this  was  permissive  and  not  of  right. 

One  of  the  petitioners  testified  as  follows:  That  Lewis  sta- 
tion was  not  more  than  one  mile  from  the  dwelling  of  the  plain- 
tiff witness,  but  in  order  to  reach  it  he  had  to  go  over  800  yards 
toward  Oxford,  and  then  840  yards  back  along  the  public  road 
imtil  he  reached  a  point  opposite  his  house,  on  the  railroad, 
which  was  345  yards  from  his  dwelling,  where  he  asked  that  the 
cartway  cross  the  railroad;  that  he  wished  to  haul  his  heavy 
freight,  such  as  fertilizers,  farm  machinery,  lumber,  and  other 
things,  from  Lewis  station ;  that  the  crossing  at  that  place  was 
necessary  to  enable  him  to  reach  the  cidtivated  land  west  of  the 
railroad  more  conveniently;  that  he  was  preparing  to  build  a 
dwelling  near  the  tenant-house  in  which  he  was  living;  that  a 
sawmill  had  been  established  just  east  of  that  place,  and  a  very 
considerable  portion  of  the  timber  he  expected  to  use  was  on  the 
west  side  of  the  railroad  and  the  public  road,  which  he  would 
have  to  haul  across  the  proposed  crossing;  that  there  was  a 
grade  crossing  800  yards  southwest  of  his  present  dwelling, 
which  was  in  use  when  he  went  to  live  there ;  that  between  said 
crossing  and  the' public  road  there  was  a  narrow  point  of  the 
Booth  land,  and  plaintiff's  land  comes  up  to  the  crossing  on  the 
east  side,  and  the  roadway  thereto  on  east  is  on  plaintiff's  land. 
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Witness  was  asked  where  he  proposed  to  erect  the  new  dwell- 
ing of  which  he  had  spoken. 

(Defendant  objected;  objection  overruled.) 

Witness  then  testified  that  he  intended  to  erect  the  dwelling 
between  present  house  and  the  railroad. 

Witness  was  asked  where  the  timber  was  on  the  west  side,  of 
which  he  had  spoken,  which  he  intended  to  cut  and  haul  for  his 
new  dwelling. 

(Defendant  objected;  overruled;  exception.) 

Witness  stated  that  it  was  on  the  northwest  part  of  the  land, 
and  it  would  be  much  shorter  to  haul  it  by  the  proposed  cross- 
ing than  to  go  840  yards  to  the  present  crossing  and  then  more 
than  800  yards  to  the  new  mill. 

(Defendant  objected;  overruled;  exception.) 

Witness  testified  that  there  were  signs  of  an  bid  road  along 
the  proposed  cartway  and  crossing  of  the  railroad. 

On  cross-examination  witness  testified  that  his  present  house 
fronted  south  toward  the  present  crossing,  800  yards  distant,  in 
sight  of  the  house ;  that  said  crossing  was  a  grade  crossing  used 
by  him  and  others  who  lived  east  of  his  house  without  objection 
from  the  defendant;  that  his  house  was  on  about  the  highest 
part  of  the  farm.  Defendant  then  asked  witness  if  a  grade 
crossing  could  not  be  obtained  at  almost  any  point  along  said 
railroad  for  a  distance  of  nearly  400  yards  north  of  the  present 
crossing.  Witness  replied  that  a  grade  crossing  could  be  ob- 
tained at  several  places,  but  that  it  would  require  him  to  go  a 
much  farther  distance  to  reach  his  dwelling  on  account  of  a  very 
great  depression,  or  ravine,  between  the  east  side  of  the  rail- 
road, which  drained  out  toward  the  north  (but  being  easily 
crossed  at  a  bridge  on  the  proposodv  cartway).  Witness  was 
asked  if  there  was  not  another  way  to  reach  Lewis  station,  by 
going  out  northeast  back  of  his  dwelling.  Witness  replied  there 
was  an  old  road  on  his  land  and  that  of  another  person  by 
which  he  could  reach  Lewis  station,  but  it  was  very  rough  and 
somewhat  longer  than  the  proposed  cartway. 

The  order  of  the  supervisors  was  introduced,  and  the  defend- 
ant excepted. 
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Each  of  the  supervisors  was  examined  as  a  witness,  and  testi- 
fied that  he  went  on  the  land  and  examined  it ;  he  described  the 
conditions  existing  and  stated  his  reasons  for  making  the  order. 

The  cartway  was  not  established  by  the  supervisors  at  the 
place  requested  by  the  petitioners,  but  the  defendant  offered 
evidence  that  the  proposed  location  was  dangerous. 

One  of  the  witnesses  for  the  defendant  was  asked  if  the  peti- 
tioners had  asked  for  a  crossing  at  any  other  place  than  the  one 
mentioned  in  the  petition,  and  if  any  objection  had  been  made 
on  the  part  of  the  defendant  to  granting  a  crossing  at  any  point 
south  of  the  said  cut. 

(Objection  by  petitioner;  objection  sustained;  defendant  ex- 
cepted.) 

The  defendant  requested  that  the  jury  be  instructed  as  follows : 

1.  If  you  find  that  plaintiff  owns  the  land  on  both  sides  of 
defendant  company's  railbed  and  has  been  using  a  crossing  from 
east  to  west  to  and  from  a  public  road  which  runs  through  the 
land  on  the  western  side  of  the  defendant  company's  right  of 
wicy,  and  that  plaintiffs  still  have  the  right  to  use  the  said  cross- 
ing on  their  land  over  said  roadbed  of  defendant,  then  I  charge 
you  that  the  plaintiffs  would  not  be  entitled  to  the  cartway 
asked  for. 

2.  If  the  petitioners  own  the  land  on  both  sides  of  the  rail- 
road, and  now  have  an  unobstructed  way  to  get  from  the  east 
side  to  the  road  on  the  west  side  over  their  own  lands,  or  the 
lands  of  another,  then  they  would  not  be  entitled  to  the  cartway 
asked  for. 

3.  If  you  find  that  petitioners  have  a  way  to  the  station  and 
public  road  at  Lewis',  other  than  the  one  on  the  east  side,  then 
they  would  not  be  entitled  to  the  cartway  asked  for. 

4.  If  the  crossing  asked  for  is  at  such  a  place  as  to  make  it 
dangerous  for  passengers  or  to  the  passers  over  said  track,  the 
same  would  not  be  reasonable,  necessary,  and  just. 

5.  If  petitioners  can  have  a  grade  crossing  at  another  place 
along  said  track  at  a  place  where  it  would  be  safe  for  passengers 
and  travelers  wishing  to  cross  the  same,  the  same  would  not  be 
reasonable,  necessary,  and  just. 
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Judgment  was  rendered  in  accordance  with  the  verdict,  and 
the  defendant  appealed. 

Graham  &  Devin  for  plaintiff. 
Hicks  &  Stem  for  defendant, 

Allen,  J.  The  exceptions  from  2  to  6,  inclusive,  present  the 
same  question,  and  are  directed  to  evidence  introduced  by  the 
petitioners  to  prove  that  they  intended  to  erect  a  dwelling  on  the 
land  east  of  the  railroad;  where  it  was  to  be  located;  that  the 
timber  they  would  cut  for  the  dwelling  was  on  the  west  side  of 
the  railroad,  and  its  location ;  and  the  distance  between  the  tim- 
ber and  the  dwelling,  by  the  crossing  in  use  at  the  time  of  filing 
the  petition,  and  by  the  proposed  new  cartway. 

In  our  opinion,  this  evidence  was  competent,  for  the  purpose 
of  showing  the  jurors  the  exact  situation  of  the  plaintiffs  and 
giving  them  a  true  concept  of  the  land  and  the  uses  of  which  it 
was  susceptible ;  and  these  were  circumstances  proper  to  be  con- 
sidered in  the  determination  of  the  issue  as  to  whether  the  pro- 
posed cartway  was  necessary,  reasonable,  and  just. 

If  this  is  not  true,  the  defendant  has  not  been  prejudiced  by 
the  evidence,  because  it  appears  that  the  witness  had,  without 
objection,  testified  to  the  same  facts,  in  substance. 

The  order  of  the  board  of  supervisors  was  properly  admitted 
in  evidence.  It  was  necessary  for  the  jury  to  understand  where 
the  proposed  cartway  was  to  be  located,  and  as  each  of  the  super- 
visors testified  as  a  witness,  it  was  also  competent  in  corrobora- 
tion. Besides  this,  the  statement  in  the  order  that  the  cartway 
is  necessary,  reasonable,  and  just,  to  which  objection  is  princi- 
pally urged,  would  be  implied  from  the  making  of  the  order,  and 
the  jury  already  knew  that  the  order  had  been  made. 

We  do  not  see  the  relevancy  of  the  question  asked  a  witness 
for  the  defendant  for  the  purpose  of  showing  that  the  petitioners 
had  requested  that  another  crossing  be  located,  and  that  the  de- 
fendant made  no  objection,  as  the  answer  to  the  question,  if  in 
the  affirmative,  would  not  aid  the  jury  in  determining  the  issue 
submitted,  and  it  cannot  be  claimed  that  such  a  request  would  be 
a  bar  to  this  proceeding;  and,  further,  it  does  not  appear  from 
tlie  record  what  would  have  been  the  answer  of  the  witness. 
Stout  V.  Turnpike  Co.,  157  N,  C,  366. 
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The  first,  second,  and  third  requests  for  special  instructions 
present  the  question  whether  the  existence  of  a  private  way,  the 
use  of  which  is  permissive,  will  prevent  the  location  of  a  cart- 
way by  petition,  under  the  provisions  of  the  Revisal,  and  the 
defendant  relies  on  Lea  v.  Johnson,  31  N.  C,  19,  which  has 
been  followed  in  several  cases. 

The  case  of  Lea  v,  Johnson  was  decided  in  1848,  when  the 
Revised  Statutes  were  in  force,  which  provided,  in  section  33, 
ch.  104:  "If  any  person  shall  be  settled  upon  or  cultivating 
any  land  to  which  there  is  no  public  road  leading  and  no  way 
to  get  to  and  from  the  same,  other  than  by  crossing  other  per- 
sons' lands,  and  it  shall  not  be  necessary  to  establish  a  public 
road,  it  shall  be  lawful  for  such  person  to  file  his  petition  in  the 
county  court,  praying  for  a  cartway  or  wagon  way,  to  be  kept 
open  across  another  person's  land,  leading  to  some  public  road, 
ferry,  bridge,  or  public  landing."  And  by  reference  to  the  Re- 
visal of  1905,  sec.  2686,  it  will  be  observed  that  the  important 
and  material  words  in  the  Revised  Statutes,  "and  no  way  to  get 
to  and  from*  the  same,"  are  omitted  in  the  statutes  now  in  force. 

Justice  Hoke  adverted  to  the  tendency  of  the  early  decisions 
to  construe  the  statute  strictly,  in  Ford  v.  M awning,  152  N.  C, 
151,  and  said:  "And  while  many  of  the  decisions  are  to  the 
effect  that  these  statutes,  being  in  derogation  of  common  right, 
should  be  strictly  construed,  and  the  petitioner  required  to 
bring  himself  clearly  withiji  the  meaning  of  their  terms,  there 
is  doubt  if  some  of  the  cases  have  not  gone  too  far  in  applying 
this  principle  of  construction,  and  if  it  is  not  a  more  wholesome 
rule  to  construe  the  statute  in  a  way  to  promote  its  principal  and 
beneficent  purpose." 

Following  this  view,  we  are  of  opinion  that  the  petitioners 
have  brought  themselves  within  the  language  and  spirit  of  the 
statute  by  showing  that  there  is  no  public  road  leading  to  their 
lands,  and  by  offering  evidence  that  the  proposed  cartway  is 
necessary,  reasonable,  and  just,  and  that  the  existence  of  the 
permissive  way  is  not  fatal  to  their  demand. 

ISTor  do  we  think  the  defendant  was  entitled  to  have  the  fourth 
and  fifth  prayers  for  instruction  given. 

It  has  been  said  frequently  that  a  railroad  track  is  notice  of 
danger,  and  the  traveler  is  required  to  look  and  listen  before 
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crossing  it,  because  it  is  understood  that  there  is  danger,  and  if 
we  were  to  hold  that  a  cartway  could  not  be  granted  across  the 
right  of  way  and  track  of  a  railroad  because  dangerous,  we 
would,  in  effect,  forbid  it  in  any  case. 

His  Honor  properly  charged  the  jury  that  they  must  consider 
the  existence  of  the  permissive  way,  and  the  danger  of  the  cross- 
ing as  it  was  proposed  to  locate  it,  in  determining  whether  it 
was  necessary,  reasonable,  and  just,  which  we  think  was  fair 
to  the  defendant. 

Upon  a  review  of  the  whole  record,  we  find 

'No  error. 


CITY  OF  WINSTON  v.  WACHOVIA  BANK  AND  TRUST 

COMPANY. 

(Filed  10  April,  1912.) 

1.  Taxation — Bond  Issues — Vote  of  the  People — Unrelated   Proposi- 

tions— Single  Ballot. 

When  a  popular  vote  is  required  to  authorize  or  validate  a 
municipal  Indebtedness  the  proposition  should  be  single,  and  when 
the  question  presented  embodies  two  or  more  distinct  and  unre- 
lated propositions,  and  the  voter  is  only  afforded  opportunity  to 
express  his  preference  or  decision  on  a  single  ballot,  and  on  the 
question  as  an  entirety,  the  election  as  a  rule  is  invalid  and,  on 
objection  made,  in  apt  time  and  in  a  proper  way,  may  be  dis- 
regarded and  set  aside. 

2.  Same — Constitutional   Law — Legislative  Control. 

The  general  rule  that  a  proposition  to  authorize  or  validate  a 
municipal  indebtedness  should  be  single,  not  embodying  two  or 
more  distinct  and  unrelated  propositions,  is  not,  in  North  Caro- 
lina, regulated  by  our  Constitution,  and  the  method  of  voting  on  a 
proposition  of  municipal  indebtedness,  under  all  ordinary  condi- 
tions, is  for  the  Legislature. 

3.  Same — Interpretation  of  Statutes. 

Where  a  popular  vote  is  required  to  authorize  a  municipal 
indebtedness,  the  voter  should  be  afforded  an  opportunity  to  cast 
his  ballot  for  a  single  proposition,  and  an  act  of  the  Legislature 
will  not  be  construed  as  authorizing  an  election  in  contravention 
of  this  principle  unless  such  purpose  is  expressed  In  clear  and 
unmistakable  terms. 
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4.  Same— Ordinance. 

Among  other  things,  the  Legislature  provides  that  the  city  of 
Winston,  for  the  issuance  of  bonds  for  several  unrelated  classes 
of  municipal  indebtedness,  shall  first  pass  "an  ordinance  specify- 
ing  the  purpose  of  the  debt  and  the  amount  thereof,"  with  the 
general  provision,  "with  such  regulations  and  rules  governing 
such  voting  as  the  board  of  aldermen  may  prescribe" :  Held,  the 
statutory  provision  first  mentioned  did  not  authorize  the  sub- 
mission by  the  board  of  aldermen  of  the  various  distinct  and  un- 
related propositions  to  the  voters  in  a  single  ballot,  an^  that  this 
position  was  not  affected  by  the  general  statutory  provision, 
for  that  was  only  intended  to  refer  to  the  time  and  place  of  vot- 
ing, and  other  mere  formal  regulations  concerning  the  election. 

Appeal  from  Daniels,  J.,  at  February  Term,  1912,  of  For- 
syth. 

Civil  action  heard  on  demurrer  to  the  complaint.  The  action 
was  to  collect  the  purchase  price,  which  defendant  had  agreed 
to  pay  for  certain  municipal  bonds  of  the  city  of  Winston,  to 
the  amount  of  $160,000,  which  defendants  had  contracted  to  take 
at  par  and  interest.  The  bonds  having  been  tendered  and  all 
the  facts  relevant  to  their  validity  and  issuance  having  been 
fully  stated  in  the  complaint,  defendant  demurred,  assigning  for 
cause  that  the  bonds  tendered  were  not  binding  on  the  city  for 
the  reason  that,  in  submitting  the  question  to  the  popular  vote, 
several  distinct  and  unrelated  propositions  were  combined  and 
voted  for  on  a  single  ballot.  There  was  judgment  overruling  the 
demurrer,  and  defendant  excepted  and  appealed. 

Manly,  Hendren  &  Womhle  for  plaintiff. 
\Yat8on,  Buxton  &  Watson  for  defendant. 

Hoke,  J.,  after  stating  the  case :  The  charter  of  the  city  of 
Winston,  chapter  72,  sec.  46,  Private  Laws  1909,  conferred  upon 
its  government,  on  approval  of  the  popular  vote,  the  power  to 
incur  indebtedness  and  to  issue  bonds  therefor,  in  terms  as 
follows : 

"That  for  the  purpose  of  improving  streets  and  sidewalks, 
purchasing,  establishing,  equipping,  extending,  or  maintaining 
waterworks,  sewerage,  gas  plant,  electric  light  or  power  plant, 
public  schools,  or  for  any  public  improvement,  or  to  fund  or 
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pay  any  bonded  debt  now  existing,  on  or  before  the  date  when 
same  shall  fall  due,  the  board  of  aldermen  is  hereby  authorized 
and  empowered  to  create  a  public  debt  and  issue  bonds  therefor, 
under  the  following  provisions:  That  an  ordinance  specifying 
the  purpose  of  the  debt,  the  amount  thereof,  the  time  when  same 
shall  fall  due,  and  such  other  provisions  the  board  may  adopt, 
shall  be  passed  by  a  three-fourths  vote  of  the  entire  board  at 
two  separate  regular  meetings,  submitting  the  question  of  cre- 
ating a  debt  to  the  vote  of  the  people,  with  such  regulations  and 
rules  governing  such  voting  as  the  board  of  aldermen  may  pre- 
scribe, and  the  said  debt  shall  become  a  valid  obligation,  and 
bonds  may  be  issued  in  accordance  with  the  ordinance  if  the 
same  is  approved  by  the  vote  of  a  majority  of  the  qualified  ro- 
istered voters  having  voted  in  favor  thereof ;  that  the  board  may 
order  a  new  registration  whenever  such  question  is  submitted  to 
the  voters.  .  .  ."  By  an  amendment  in  1911,  the  words 
"hospital  or  hospitals"  were  added,  as  one  of  the  purposes  to  be 
inserted  in  the  original  act,  just  after  the  words  "public  schools." 
Undertaking  to  exercise  the  power  thus  conferred,  the  board 
of  aldermen,  by  the  required  majority  and  at  two  separate  regu- 
lar meetings,  passed  an  ordinance  providing:  "That  an  elec- 
tion be  held  in  the  three  wards  of  the  city  of  Winston,  on  Tues- 
day, the  8th  day  of  August,  1911,  at  which  said  election  the 
qualified  registered  voters  of  the  said  city  of  Winston  shall  be 
allowed  to  vote  upon  the  question  of  creating  an  indebtedness  of 
$350,000 ;  of  which  sum  the  amount  of  $75,000  shall  be  for  per- 
manent improvements  to  streets  and  sidewalks;  the  amount  of 
$85,000  shall  be  for  increasing  the  sewerage  facilities;  .the 
amount  of  $40,000  shall  be  for  the  extension  of  water  mains 
and  improvements  in  the  waterworks  system;  and  the  amount 
of  $60,000  shall  be  for  the  erection  and  equipment  of  additional 
public  school  buildings ;  and  the  amount  of  $90,000  for  improved 
and  larger  hospital  facilities  in  the  city  of  Winston  and  the 
acquisition,  by  purchase  or  otherwise,  of  a  site  and  the  erection 
and  equipment  of  a  hospital;  and  it  is  further  ordained,  that 
the  mayor  and  board  of  aldermen  be  authorized  to  prepare,  issue, 
and  sell  bonds  to  the  amount  of  $350,000  as  aforesaid;  the  pro- 
ceeds to  be  used  for  the  purposes  and  in  the  amounts  herein 
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named.  .  .  .  The  said  bonds  shall  be  sold  and  delivered  as 
the  necessities  of  the  work  and  improvements  and  payments 
authorized  may  require."  The  ordinance  then  made  certain 
regulations  as  to  the  time,  place,  and  methods  of  conducting  the 
election,  the  giving  of  proper  notice,  etc.,  and  concluded  as 
follows :  "The  secretary  and  treasurer  of  the  city  shall  provide 
and  furnish  the  necessary  ballots  for  each  ward,  and  these 
ballots  shall  be  of  the  uniform  size  and  color,  to  be  selected  by 
the  secretary  and  treasurer;  and  those  who  vote  at  the  election, 
if  in  favor  of  the  issuance  of  said  bonds  and  the  creating  of 
the  indebtedness,  shall  vote  a  ticket  with  the  word  'Approved' 
written  or  printed  thereon ;  and  those  opposed  to  the  proposition 
shall  vote  a  ticket  with  the  words  'Not  Approved'  written  or 
printed  thereon." 

That  pursuant  to  the  ordinance  and  its  requirements,  an 
election  was  held  and  the  proposition  to  incur  the  indebtedness 
for  the  different  purposes  specified  was  approved  by  the  voters 
with  practical  unanimity,  there  being  only  ten  votes  cast  against 
the  measure.  The  ballot  used  was  single,  with  the  words 
"Approved"  or  "Not  Approved"  printed  thereon,  and  was  taken 
on  the  proposition  as  an  entirety,  as  directed  by  the  ordinance ; 
that  under  authority  vested  in  them  by  these  different  proceed- 
ings, the  board  of  aldermen,  by  resolution  duly  passed  at  a  meet- 
ing in  September,  1911,  determined  on  issuing  bonds  to  the 
amount  of  $160,000,  the  proceeds  to  be  used  for  "the  following 
purposes  and  none  other,  to  wit :  $60,000  for  the  erection  and 
equipment  of  additional  school  buildings ;  $20,000  for  the  exten- 
sion of  water  mains  and  improvements  in  the  waterworks  sys- 
tem ;  $42,500  for  increasing  the  sewerage  facilities ;  $37,500  for 
permanent  improvements  to  streets  and  sidewalks;  all  making 
a  total  of  $160,000  par  value  of  bonds" ;  and,  having  bargained 
said  l;)ond8  at  par  to  defendant  and  tendered  the  same,  payment 
was  refused,  defendant  contending  that  the  bonds  are  invalid. 

On  these,  the  controlling  facts  relevant  to  the  inquiry,  the 
Court  is  of  opinion  that  the  position  of  defendant  is  well  taken 
and  that  the  proposed  bond  issue  is  without  warrant  of  law.  It 
has  come  to  be  well  understood,  certainly  it  is  sustained  by  the 
great  weight  of  authority,  that  when  a  popular  vote  is  required 
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to  authorize  or  validate  a  municipal  indebtedness  the  proposition 
should  be  single,  and  when  the  question  presented  embodies  two 
or  more  distinct  and  unrelated  propositions,  and  the  voter  is 
only  afforded  opportunity  to  express  his  preference  or  decision 
on  a  single  ballot,  and  on  the  question  as  an  entirety,  the  election 
as  a  rule  is  invalid,  and,  on  objection  made,  in  apt  time  and  in 
a  proper  way,  may  be  disregarded  and  set  aside.  This  was 
recognized  by  this  Court  in  Goforth  v.  Construction  Co.,  96  N. 
C,  538,  a  suit  to  set  aside  an  election  and  prevent  a  bond  issue 
pursuant  to  same,  and  in  which  Merrimon,  J.,  delivering  the 
opinion,  said :  "We  do  not  deem  it  necessary  at  this  time  to  de- 
cide what  effect  the  taking  of  the  vote  upon  the  propositions  to 
subscribe  for  stock  of  two  distinct  companies  as  a  single  propo- 
sition may  have  on  the  election,  except  to  say  that  it  was  cer- 
tainly irregular  and  improper  to  do  so."  And  there  are  numer- 
ous decisions  in  the  courts  of  other  States  in  which  such  an 
election  is  directly  held  to  be  invalid.  Ross  v.  Lipscomb,  83  S. 
C,  156;  Johnston  v,  Roddy,  83  S.  C,  462;  Rca  v.  City  of  Lo 
Fayet'te,  130  Ga.,  771;  City  of  Bethany  v,  Allen,  186  Mo.,  673; 
Gas  and  Water  Co.  v.  City  Alyria,  57  Ohio  St.,  374;  Williams 
V.  People,  132  HI.,  583 ;  Supervisors  v.  R.  R.,  21  111.,  pp.  338- 
373;  Lewis  v.  Commissioners,  12  Kan.,  186;  Leavenworth  v. 
Wilson,  69  Kan.,  74;  McMillan  v.  Lee  County,  3  Iowa,  311; 
Stem  V.  City  Fargo  (North  Dakota),  122  K  W.,  403;  City  of 
Denver  v.  Hayes,  28  Col.,  110;  Trust  Co.  v.  Sioux  Falls,  131 
Fed.,  891;  McBryde  v.  Montesano,  7  Wash.,  69;  and  many 
others  could  be  cited.  The  ruling  and  the  reasons  upon  which 
it  is  generally  made  to  rest  are  very  well  presented  by  Stockton, 
J.,  delivering  the  opinion  in  McMillan  v.  Lee  County,  3  Iowa, 
supra,  as  follows:  "The  law,  in  our  opinion,  has  provided  no 
such  mode  of  submitting  these  questions  to  the  vote  of  the 
people.  The  evils  which  might  be  permitted  to  grow  up  under 
such  a  system  are  so  obvious  and  apparent  that  any  extended  dis- 
cussion of  the  question  by  us  would  be  superfluous.  It  may  be 
sufficient  to  suggest  that  if  it  were  allowed,  measures  in  them- 
selves odious  and  oppressive  might  by  means  of  it  become  fast- 
ened upon  a  county,  which  in  no  other  way  could  have  obtained 
the  number  of  votes  requisite  to  insure  their  adoption  but  by 
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being  connected  with  some  other  proposition,  which  commended 
itself  to  the  favor  and  suffrages  of  the  people  by  its  inherent 
merits  and  popularity.  They  must  be  adopted  or  rejected  to- 
gether. After  the  same  manner,  a  measure  desirable  and  neces- 
sary to  a  people  of  a  coimty  may,  when  offered  for  their  adop- 
tion, be  rejected  by  their  votes  and  fail  to  become  a  law  by  rea- 
son of  its  connection  with  some  other  measure  or  measures 
unpopular  and  imcalled  for.  In  either  case  there  is  an  evil. 
An  unpopidar  measure  may  be  forced  upon  an  unwilling  people, 
or  a  necessary  and  desirable  one  may  be  denied  them,  in  spite  of 
their  wishes.  It  is  sufficient  for  us  to  say  that  the  law,  in  our 
opinion,  intended  to  provide  for  no  such  system  of  contradic- 
tions. A  measure  wise  and  salutary  in  itself  needs  no  adventi- 
tious assistance  to  recommend  it  to  the  suffrages  of  the  people 
or  to  insure  its  adoption  by  them.  It  may  demand  that  its 
enactment  into  a  law  shall  be  made  to  depend  upon  its  sanction 
alone.  A  pernicious  measure  is  not  entitled  to  such  assistance, 
and  should  be  permitted  to  stand  or  fall  by  its  own  inherent 
merits  or  defects" ;  and  by  Brewer,  J.,  in  Lewis  v.  Commission- 
ers, supra:  "It  may  be  conceded  that  two  or  more  questions  may 
be  submitted  at  a  single  election,  provided  each  question  may 
be  voted  on  separately,  so  that  each  may  stand  or  fall  upon  its 
own  merits.  But  that  is  a  very  different  matter  from  tacking 
two  questions  together,  to  stand  or  fall  upon  a  single  vote.  It 
needs  no  argument  to  show  the  rank  injustice  of  such  a  mode  of 
submission.  By  it  several  interests  may  be  combined  and  the 
real  will  of  the  people  overslaughed.  By  this  combination  an 
unpopular  measure  may  be  tacked  on  to  one  that  is  popular, 
and  carried  through  on  the  strength  of  the  latter.  A  necessary 
matter  may  be  made  to  carry  with  it  some  private  speculation 
for  the  benefit  of  a  few.  Things  odious  and  wrong  in  them- 
selves may  receive  the  popular  approval  because  linked  with 
propositions  whose  immediate  consummation  is  deemed  essential. 
It  is  against  the  very  spirit  of  popular  elections,  that  aims  to 
secure  freedom  of  choice,  not  merely  between  parties,  but  also  in 
respect  to  every  office  to  be  filled  and  every  measure  to  be  deter- 
mined. A  voter  at  a  State  election  would  be  shocked  to  be  told 
that  because  he  voted  for  a  person  named  for  Governor  on  one 
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ticket  he  must  vote  for  all  other  persons  named  thereon ;  or  that, 
voting  for  one  person,  he  was  to  be  understood  as  voting  for  all. 
He  would  feel  that  his  freedom  of  choice  was  infringed  upon. 
None  the  less  is  it  so  by  such  a  submission  as  this."  And  con- 
tinuing further,  he  said:  "A  mode  of  submission  which  is  so 
obviously  unjust,  so  contrary  to  the  spirit  of  election,  and  has 
received  such  condemnation  from  the  courts,  will  not  be  imputed 
to  the  intention  of  the  Legislature,  imless  necessarily  demanded 
by  the  language  used";  citations  made  with  approval  in  the 
learned  opinion  of  Chief  Jmtice  Fish  in  Rea  v.  City  of  LaFay- 
ette,  supra. 

A  perusal  of  the  authorities  will  disclose  tijat  in  much  the 
larger  number  of  them  the  rule,  as  stated,  is  made  dependent 
on  the  proper  interpretation  of  the  legislative  statutes  applicable 
to  and  controlling  the  question,  and  is  not  referred  by  them  to 
any  constitutional  principle.  True,  the  Georgia  case,  above 
cited,  declares  that  "such  an  election  contravenes  the  spirit  of 
their  Constitution,"  as  embodied  in  the  requirement  that  "No 
law  or  ordinance  shall  pass  which  refers  to  more  than  one  sub- 
ject-matter" ;  but  so  far  as  examined  no  decision  rests  the  posi- 
tion on  any  express  constitutional  provision  except  the  case 
from  Colorado.  Derwer  v.  Hayes,  supra.  In  that  case  their 
Constitution  specified:  "That  no. city  or  town  shall  contract 
any  debt  by  loan  in  any  form  except  by  means  of  an  ordinance, 
.  .  .  specifying  the  purposes  to  which  the  funds  to  be  raised 
shall  be  applied.  .  .  .  But  no  such  debt  shall  be  created 
imless  the  question  of  incurring  the  same,  at  a  regular  election, 
.  .  .  shall  be  sanctioned  by  a  majority  of  those  voting  on  the 
question,  by  ballot  deposited  in  a  separate  ballot  box,  etc.,  shall 
vote  in  favor  of  creating  the  debt,  etc.,"  and  the  Court,  constru- 
ing the  section  and  a  statute  which  authorized  the  creation  of  a 
municipal  debt  for  certain  specified  purposes,  held  that  the  cor- 
rect interpretation  of  the  Constitution  and  the  statute  was  one 
and  the  same,  and  both  required  that,  in  order  to  a  valid  election 
the  voter  should  not  be  required  to  vote  for  dual  propositions 
on  a  single  ballot. 

But  the  Constitution  of  North  Carolina,  while  it  clearly  re- 
quires the  approval  of  a  popular  vote  to  sanction  an  indebted- 
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ness  for  any  purpose  other  than  for  necessary  expenses,  Article 
VII,  sec.  7,  and  contains  direct  admonition  that  the  General  As- 
sembly shall  safeguard  municipalities  so  as  to  prevent  abuses  in 
the  matter  of  taxation,  assessment,  and  the  incurring  of  debts, 
Article  VIII,  sec.  4,  deals  with  the  subject  otherwise  in  very 
general  terms,  the  exact  language  of  the  constitutional  provi- 
sions referred  to  being  as  follows: 

Article  VII,  Sec.  7.  No  debt  or  loan  except  a  majority  of 
voters,  No  county,  city,  town,  or  other  municipal  corporation 
shall  contract  any  debt,  pledge  its  faith  or  loan  its  credit,  nor 
shall  any  tax  be  levied  or  collected  by  any  officers  of  the  same 
except  for  the  necessary  expenses  thereof,  unless  by  a  vote  of 
the  majority  of  the  qualified  voters  therein. 

Article  VIII,  Sec.  4.  Legislature  to  provide  for  organizing 
cities,  towns,  etc.  It  shall  be  the  duty  of  the  Legislature  to 
provide  for  the  organization  of  cities,  towns,  and  incorporated 
villages,  and  to  restrict  their  power  of  taxation,  assessment,  bor- 
rowing money,  contracting  debts  and  loaning  their  credit,  so  as 
to  prevent  abuses  in  assessments  and  in  contracting  debts  by 
such  municipal  corporations. 

In  view  of  the  very  general  terms  in  which  these  provisions 
are  expressed  and  the  imdoubted  position  that,  except  where 
regulated  by  the  Constitution,  this  question  of  election  methods 
is,  to  a  large  extent,  legislative  in  its  character,  we  conclude 
that  an  election  of  the  kind  we  are  discussing  does  not,  with  us, 
offend  against  any  constitutional  principle,  and,  as  to  the  meth- 
ods of  ascertaining  the  popular  vote  and  the  restrictions  to  be 
imposed  upon  municipalities,  in  respect  to  taxation,  assessment, 
and  the  contracting  of  debts,  the  subject  is  left  in  a  large  meas- 
ure to  legislative  discretion.  This  view  finds  support  in  a  con- 
curring opinion  of  Chief  Justice  Jones,  in  one  of  the  South 
Carolina  cases  cited,  Johnston  v,  Roddy,  in  which  he  says: 
"I  concur  in  the  judgment.  "When  the  statute  confers  upon  the 
municipality  the  power  to  contract  for  waterworks  and  sewerage 
in  an  aggregate  sum  and  to  submit  the  question  of  bond  issue 
therefor  as  a  single  proposition,  I  do  not  think  the  courts  have  a 
right  to  interfere  because,  in  their  view,  such  submission  is 
unwise  and  dangerous.     If  the  municipal  action  is  within  stat- 
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utory  power  granted,  and  no  constitutional  inhibition  appears, 
courts  cannot  annul" ;  and  the  latter  portion  of  the  citation  from 
Judge  Brewer's  opinion,  supra,  "A  mode  of  submission  which  is 
so  obviously  unjust,  so  contrary  to  the  spirit  of  election,  and  has 
received  such  condemnation  from  the  courts,  will  not  be  imputed 
to  the  intention  of  the  Legislature,  unless  necessarily  demanded 
by  the  language  used,"  gives  clear  indication  that  the  distin- 
guished jurist  regarded  and  was  dealing  with  the  subject  as 
being  within  legislative  control.  Two,  decisions  of  this  Court 
are  in  general  approval  of  this  position,  Lumberton  v.  Nuveen 
Co.,  144  K  C,  303,  and  Smith  v.  Belhaven,  150  N.  C,  156,  and 
while  the  question  of  voting  in  separate  ballot  boxes  was  chiefly 
urged  upon  our  attention,  an  examination  of  the  record  and  de- 
cision of  the  last  case  will  disclose  that  the  question  of  voting 
for  dual  propositions  on  a  single  ballot  was  also  presented  and 
such  an  election  was  upheld  because  the  statute  clearly  provided 
that  the  vote  should  be  taken  in  that  way. 

From  these  considerations  and  the  authorities  cited,  we  take 
it  as  established  in  this  State : 

1.  That,  in  reference  to  the  question  we  are  discussing,  the 
method  of  voting  on  a  proposition  of  municipal  indebtedness, 
under  all  ordinary  conditions,  is  for  the  Legislature. 

2.  In  view  of  the  position  so  generally  recognized,  that  where 
a  popular  vote  is  required  the  voter  should  be  afforded  oppor- 
tunity to  cast  his  ballot  for  a  single  proposition,  an  act  of  the 
Legislature  will  not  be  construed  as  authorizing  an  election  in 
contravention  of  this  pjrinciple  unless  such  purpose  is  expressed 
in  clear  and  unmistakable  terms.  Applying  these  principles  to 
the  cause  in  hand,  we  are  of  opinion,  as  stated,  that  this  election 
must  be  declared  invalid.  While  some  of  the  decisions  have 
perhaps  gone  too  far  in  holding  that  several  propositions  shall 
be  considered  distinct  and  unrelated,  here  is  an  aggregate  in- 
debtedness of  $350,000,  embracing  various  propositions,  some  of 
them  undoubtedly  distinct  and  voted  on  by  the  single  ballot,  con- 
taining the  words  "Approved"  or  "Not  Approved,"  as  the  case 
may  be,  and  there  is  nothing  in  section  46  of  the  charter,  as  we 
construe  it,  which  requires  or  permits  that  these  differing  ques- 
tions should  be  voted  for  on  a  single  ballot.     While  the  various 
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purposes  are  enumerated  in  the  section,  the  law  provides  that 
"An  ordinance  specifying  the  purpose  of  the  debt  and  the 
amount  thereof"  shall  be  first  passed — almost  the  very  language 
made  the  basis  of  the  decisions  cited  in  which  elections  of  the 
kind  have  been  declared  invalid,  and  the  result  is  not  changed 
or  in  any  way  affected  by  the  general  provision,  "with  such 
regulations  and  rules  governing  such  voting  as  the  board  of 
aldermen  may  prescribe."  This,  in  our  opinic^i,  refers,  and 
was  only  intended  to  refer,  to  the  time  and  place  of  voting  and 
other  merely  formal  regulations  concerning  the  elections,  and 
may  not  be  construed  as  authorizing  the  board  of  aldermen  to 
provide  for  and  hold  an  election  in  direct  contravention  of  the 
wise  and  wholesome  principle  that  a  voter  should  not  be  re- 
quired to  vote  on  single  ballot  for  two  or  more  distinct  and 
entirely  unrelated  propositions.  We  are  of  opinion,  and  so 
hold,  that  the  demurrer  of  defendant  must  be  sustained,  and  this 
will  be  certified,  that  judgment  to  that  effect  be  entered. 
Reversed. 


H.  C.  KEARNEY  v.  SEABOARD  AIR  LINE  RAILWAY  COMPANY. 

(Filed  10  April,  1912.) 

1.  Carriers  of  Passengers — Mixed  Trains — Risl<s  Assumed — Duty  of 

Carriers — Negligence. 

While  a  passenger  on  a  train  carrying  passengers  and  freight 
assumes  the  usual  risks  incident  to  traveling  on  such  trains,  the 
employees  of  a  railroad  having  such  trains  in  charge  are  held  to 
the  highest  degree  of  care  of  which  they  are  susceptible,  for  his 
safety  and  protection,  and  he  has  a  right  to  assume  that  the  train 
will  be  run  accordingly. 

2.  Carriers  of  Passengers — Stations — Stopping  of  Trains — invitation 

to  Alight. 

When  a  railroad  train  stops  at  its  usual  place  at  its  station 
for  passengers  to  leave  the  train,  it  is  evidence  of  an  invitation  to 
the  passengers  thereon  to  alight. 

3.  Same — Reasonable  Time — Starting  of  Train — Negligence. 

When  a  railroad  train  carrying  passengers  reaches  its  usual 
stopping  place  at  its  station  for  the  passengers  to  alight  and 
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leave,  it  is  the  duty  of  Its  employees  in  charge  to  exercise 
the  highest  degree  of  care  practicable  in  afTording  them  sufficient 
time  for  the  purpose ;  and  it  is  actionable  negligence  for  them  to 
suddenly  start  the  train  to  the  injury  of  a  passenger  then  alight- 
ing. 

4.  Carriers   of   Passengers — Stations — Place  to   Alight — Degrees   of 

Safety — Custom — Duty  of  Carrier. 

When  it  is  customary  for  passengers  to  alight  from  either  side 
of  a  train ^t  its  regular  stopping  place  at  a  station,  and  one  side 
is  more  dangerous  than  the  other,  it  Is  the  duty  of  the  carrier  to 
have  an  employee  present  to  warn  the  passengers  in  alighting  at 
the  more  dangerous  place. 

5.  Carriers  of  Passengers — Alighting  from  Trains — Reasonable  Time 

— Duty  of  Passenger — Negligence — Proximate  Cause. 

A  passenger,  in  failing  to  leave  a  train  which  has  stopped  at  its 
customary  destination  at  a  railway  station,  with  reasonable 
promptness,  and  to  exercise  the  care  of  a  reasonable  person  In 
doing  so,  is  negligent  in  his  duty  to  the  carrier,  and  may  not 
recover  damages  for  an  injury  thereby  proximately  caused. 

6.  Carriers  of  Passengers — Stations — Safe  Place  to  Alight — Degrees 

of  Safety — Custom — Duty  of  Carrier — Nonsuit — Evidence. 

When  there  is  evidence  tending  to  show  that  the  plaintifT,  a 
passenger  on  a  mixed  train  which  had  stopped  at  its  usual  place 
for  the  passengers  to  get  off,  where  they  were  in  the  habit  of 
alighting  on  each  side  of  the  coach,  but  one  side  was  more  dan- 
gerous for  the  purpose  than  the  other,  got  off  on  the  more  dan- 
gerous side  and  that  no  employee  of  the  defendant  railroad  com- 
pany was  there  to  advise  or  assist  him,  or  place  the  step  used  for 
the  purpose;  that  while  he  was  getting  off  with  reasonable 
promptness  he  was  injured  by  a  sudden  and  unexpected  move- 
ment of  the  train,  a  judgment  of  nonsuit  should  be  denied,  as  it 
is  sufficient  to  tal^e  the  issue  of  negligence  to  the  jury. 

7.  Carriers  of  Passengers — Alighting  from  Trains — Manner  of  Alight- 

ing— Contributory  Negligence — Questions  for  Jury. 

When  there  is  evidence  of  negligence  on  the  defendant  carrier's 
part,  in  causing  an  injury  to  the  plaintiff,  a  passenger  on  its 
train,  by  the  sudden  and  unexpected  movement  of  the  train  as  he 
was  alighting  therefrom,  it  will  not  be  held  contributory  negli- 
gence, as  a  question  of  law.  that  he,  a  man  09  years  of  age,  let 
himself  go  to  the  ground  gradually  and  slowly,  on  the  side  oppo- 
site to  the  station,  where  passengers  customarily  got  off  without 
objection  from  the  carrier,  especially  as  he  had  a  right  to  assume 
that  the  defendant  would  not  be  negligent. 
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8.  Carriers  of  Passengers — Alighting  from  Trains — Contributory  Neg- 

ligence— Negligence — Proximate  Cause. 

The  negligence  of  the  plaintiflf,  a  passenger  on  defendant's 
train,  in  alighting  at  the  usual  place  at  defendant's  depot,  will 
not  be  held  contributory  when  the  real  or  proximate  cause  of 
the  injury  complained  of  was  the  sudden  and  unexpected  move- 
ment of  the  train. 

9.  Same — Starting  of  Trains — Negligence. 

When,  In  alighting  from  defendant's  train  at  a  station,  the 
plaintiff  has  negligently  put  himself  into  a  position  which  would 
not  have  directly  produced  the  injury,  and  the  injury  would  not 
have  occurred  except  for  the  defendant's  negligent  act  In  sud- 
denly starting  the  train,  the  situation  of  the  plaintiff,  at  the 
time  of  his  injury,  Is  a  mere  condition,  and  not  the  direct  or  con- 
tributing cause  thereof. 

10.  Carriers  of  Passengers — Riding  on  Platform — Stopping  of  Trains 

— Alighting — Interpretation  of  Statutes. 

Revisal,  sec.  2628,  relieving  the  carrier  from  liability  for  inju- 
ries to  passengers,  under  certain  conditions,  while  riding  on  the 
platform  while  the  train  is  in  motion,  etc.,  is  for  the  protection 
of  passengers  and  should  be  reasonably  construed,  and  has  no 
application  when  the  injury  complained  of  has  been  receive<l  as 
the  passenger  was  alighting  at  a  regular  station  after  the  train 
had  stopped  for  that  purpose,  though  he  may  have  ridden  in  vio- 
lation of  the  statute  before  the  train  had  stopped. 

11.  Same — Instructions — Construed  as  Whole. 

In  an  action  against  a  carrier  of  passengers  for  damages  for  a 
personal  Injury  received  by  a  passenger,  there  was  evidence  tend- 
ing to  show  that  the  plaintiff  had  ridden  on  the  platform  of  the 
car  to  his  destination,  and  was  Injured  after  the  train  had 
stopped  at  the  station  while  alighting  in  the  customary  manner. 
There  was  evidence  per  contra.  Among  other  things,  tlie  judge 
charged  the  jury  that  the  plaintiff  "would  be  entitled  to  recover" 
if  they  found  that  the  train  stopped  at  the  usual  place  for  the 
purpose,  and,  before  the  plaintiff  had  reasonable  time  to  alight. 
It  moved  forward  and  Inflicted  the  injury.  In  this  case  Tleldy 
the  charge,  construed  with  the  other  portions,  showed  no  re- 
versible error. 

• 

12.  Instructions — Power  of  Court — Request  of  Counsel — Practice. 

The  trial  judge  on  his  own  motion,  or  counsel  for  the  par- 
ties, may  request  the  judge  to  instruct  the  jury  upon  general 
principles  applicable  and  necessary  to  an  understanding  of  the 
cause  being  tried. 
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13.  Carriers  of  Passengers — Alighting — Moving  Trains — instructions 
— Negligence. 

In  an  action  to  recover  damages  for  a  personal  Injury  received 
by  a  passenger  while  alighting  from  a  passenger  train  at  a  sta- 
tion, alleged  to  have  been  caused  by  the  carrier's  negligence,  the 
verdict  must  be  construed  with  reference  to  the  trial ;  and  a 
refusal  to  give  a  requested  instruction  that  the  plaintiff  could  not 
recover  if  he  received  the  injury  by  jumping  from  a  moving  train 
not  held  for  reversible  error,  as  the  judge  properly  charged  the 
law  arising  from  the  evidence  so  that  the  jury  could  not  fail  to 
understand  the  principle  contended  for. 

Bbown,  J.,  dissenting;  Hoke,  J.,  concurring  in  opinion  of  Court. 

Appeal  from  Ferguson,  J,,  at  October  Term,  1911,  of  Frank- 
lin. 

This  is  an  action  to  recover  damages  for  personal  injuries 
caused  by  a  car,  on  which  plaintiff  had  been  riding  as  a  passen- 
ger, passing  over  his  foot,  making  amputation  necessary. 

The  plaintiff,  a  man  69  years  old,  was  a  passenger  on  defend- 
ant's train  on  the  night  of  26  October,  1910,  from  Louisburg, 
N.  C,  to  Franklinton,  X.  C.  The  train  consisted  of  six  box  cars 
and  two  passenger  coaches.  The  defendant  operates  a  branch 
line  betw^een  Louisburg  and  Franklinton,  and  in  getting  into  the 
station  at  the  latter  point  the  trains  pass  through  a  switch  north 
of  the  passenger  depot.  On  the  night  of  this  accident  the  engine 
stopped  at  this  switch  to  have  it  changed,  in  order  to  permit  the 
train  to  pass  onto  a  side-track  and  up  to  the  passenger  depot. 
When  the  engine  stopped  at  this  point,  which  was  386  feet  from 
the  depot,  the  passenger  coach  on  which  plaintiff  was  riding  was 
seven  car  lengths  further  from  the  depot,  making  a  total  dis- 
tance of  more  than  700  feet.  At  this  point  the  plaintiff  went 
on  the  platform  of  the  car.  In  describing  the  circumstances 
under  which  he  went  out  on  the  platform,  the  plaintiff  says: 
"At  any  rate,  just  before  Mr.  White  had  gotten  on,  or  about  the 
time  he  got  on  the  steps — had  stepped  down  there — was  when 
I  came  out  of  the  coach,  and  the  train  had  kind  of  slowed  a 
little  and  there  was  a  slack  between  the  cars  (lost  motion)  by 
the  connection  being  a  foot,  probably,  on  the  box  cars  especially. 
There  is  a  foot  difference,  probably — a  foot  play  between  two 
box  cars.  There  is  not  so  much  difference  between  the  coaches ; 
that  is,  the  box  cars  in  front.     Those  box  cars  were  in  front  of 
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me.  It  being  dark  there,  and  I  couldnH  see,  there  was  a  jerk, 
and  I  caught  hold  of  the  iron  rod  and  sat  down,  like  this,  with 
my  feet  down  here,  and  when  I  sat  there  I  looked  to  see,  and  the 
only  thing  was  Professor  White  right  across  on  the  steps.'' 

"I  sat  down  on  the  platform  of  the  coach  with  my  feet  on  the 
first  step.  I  think  there  are  about  four  steps,  counting  the  top 
one,  down  to  the  bottom  one  of  the  steps  to  get  off.  When  that 
jerk  came  I  had  hold  of  this  iron,  and  sat  right  down  on  the  end 
of  the  coach,  not  on  the  seat/' 

The  plaintiff  remained  in  this  position,  sitting  on  the  plat- 
form and  steps  of  the  car,  until  the  train  reached  the  usual  place 
for  slowing  down  the  train,  for  the  purpose  of  permitting  pas- 
sengers to  alight  when  the  train  reached  a  point  opposite  the 
passenger  station,  and  according  to  his  evidence  it  then  stopped. 

The  passenger  station  is  on  the  southeast  side  of  the  track  at 
Franklinton,  and  a  light  is  kept  burning  in  front  of  the  station. 
Plaintiff  says  there  was  a  light  at  the  station  where  it  stops 
regularly,  on  the  east  side,  and  the  evidence  of  all  the  witnesses 
familiar  with  the  depot  is  to  the  same  effect. 

It  is  agreed  that  plaintiff  was  attempting  to  alight  on  the  side 
of  the  train  opposite  the  passenger  station. 

There  was  evidence  on  the  part  of  the  plaintiff  that  passen- 
gers were  in  the  habit  of  alighting  on  the  side  opposite  the  pas- 
senger station,  without  objection  by  the  defendant,  and  that  two 
passengers  got  off  on  that  side  to  one  on  the  other,  and  that  it 
was  equally  safe,  except  it  was  a  few  inches  lower  and  there  was 
no  light  on  that  side. 

There  was  also  evidence  on  the  part  of  the  plaintiff  that  the 
train  stopped  at  the  usual  stopping  place  for  passengers  to 
alight,  and  that  he  was  then  sitting  on  the  top  step  of  the  plat- 
form ;  that  after  the  train  stopped,  holding  to  the  iron  rail  with 
one  hand,  he  slid  off  until  his  feet  were  on  the  groimd,  and  as 
he  was  straightening  up  there  was  a  sudden  jerk  of  the  train; 
that  he  was  stricken  in  the  back,  knocked  down,  and  dragged 
eight  or  ten  feet,  when  the  train  stopped  again. 

Other  passengers  were  on  the  platform  with  the  plaintiff,  and 
got  off  about  the  same  time,  and  on  the  same  side. 
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The  defendant  offered  evidence  tending  to  prove  that  the  usual 
and  proper  place  for  passengers  to  alight  was  on  the  side  next 
to  the  passenger  depot;  that  the  plaintiff  was  injured  on  the 
platform,  or  while  trying  to  alight  while  the  train  was  in  mo- 
tion. 

The  plaintiff  also  offered  evidence  that  the  step  on  which 
passengers  alighted  was  left  on  the  platform,  and  that  no  em- 
ployee of  the  defendant  was  present  to  assist  or  notify  passen- 
gers. 

There  was  a  verdict  in  favor  of  the  plaintiff,  and  from  a 
judgment  rendered  thereon  the  defendant  appealed. 

Bicheit,  White  &  Malone  for  plaintiff. 
Murray  Allen  and  F,  S,  SpndU  for  defendant, 

Allen,  J.  At  the  conclusion  of  the  evidence  the  defendant 
moved  for  judgment  of  nonsuit,  upon  three  grounds : 

(1)  That  there  was  no  evidence  of  negligence  on  the  part  of 
the  defendant,  causing  injury  to  the  plaintiff. 

(2)  That  the  plaintiff  was  guilty  of  contributory  negligence, 
on  his  own  evidence. 

(3)  That  the  plaintiff  was  injured  while  riding  on  the  plat- 
form of  the  train,  in  violation  of  section  2628  of  the  Revisal. 

In  the  determination  of  this  motion,  we  must  accept  the  evi- 
dence of  the  plaintiff  as  true,  and,  guided  by  the  rule  of  the 
"prudent  man,"  which  is  the  standard,  must  consider  not  only 
the  evidence  of  the  witnesses,  but  also  the  situation  of  the  parties 
and  the  circumstances  surrounding  them. 

The  plaintiff  was  a  passenger  on  a  train  carrying  passengers 
and  freight,  and  as  such  assumed  the  iLSiuil  risks  incident  to 
traveling  on  such  trains,  when  managed  by  prudent  and  careful 
men  in  a  careful  manner  {Marahle  v.  R,  R,,  142  N".  C,  563; 
Usury  V.  Wathins,  152  N.  C,  760) ;  but  he  was  entitled  to  the 
highest  degree  of  care  of  which  such  trains  are  susceptible,  and 
had  the  right  to  assume  that  the  employees  of  the  defendant 
would  perform  their  duties  and  that  the  train  would  be  operated 
with  care.  Suttle  v.  R,  R.,  150  K  C,  673.  The  train  had 
reached  Franklin  ton,  which  was  a  terminus  of  the  line,  and  had 
stopped  at  the  usual  place  for  passengers  to  leave  the  train.  This 
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was  evidence  of  an  invitation  to  alight.  Nance  v,  R.  R.,  94 
N.  C,  619 ;  Denny  v.  R,  R.,  132  N.  C,  340 ;  R.  R.  v,  Oousler, 
97  Ala.,  235 ;  Roub  v,  R.  R,,  103  Cal.,  473 ;  Fetter  on  Carriers, 
sec.  58. 

When  the  train  reached  its  destination,  it  was  the  duty  of  the 
defendant  to  exercise  the  highest  degree  of  care  practicable,  and 
to  give  the  plaintiff  sufficient  time  and  opportunity  to  leave  the 
train,  and  if  it  failed  to  do  so,  and  there  was  a  sudden  start  of 
the  train  as  he  was  alighting,  this  would  be  negligence.  Hutch- 
inson on  Carriers,  sec.  1118 ;  Smith  v,  R.  R.,  147  iN".  C,  450. 

If  passengers  could  leave  the  train  on  either  side,  and  one  side 
was  more  dangerous  than  the  other,  it  was  the  duty  of  the  de- 
fendant to  have  some  employee  present  to  advise  the  passengers. 
Ruffin  V.  R.  R.,  142  N.  C,  128. 

It  was  also  the  duty  of  the  plaintiff  to  leave  the  train  with 
reasonable  promptness,  and  to  exercise  the  care  of  a  person  of 
ordinary  prudence  in  doing  so,  and  if  he  failed  in  this  duty  he 
was  negligent. 

These  are  the  duties  imposed  by  law  upon  the  plaintiff  and 
defendant  respectively,  and  when  considered  in  connection  with 
the  evidence  of  the  plaintiff,  viewed  in  the  light  most  favorable 
to  him,  as  it  is  our  duty  to  do  in  passing  on  a  motion  to  nonsuit, 
we  are  of  opinion  that  there  was  evidence  of  negligence  on  the 
part  of  the  defendant,  and  that  the  plaintiff  could  not  be  de- 
clared guilty  of  contributory  negligence  as  matter  of  law. 

According  to  the  evidence  of  the  plaintiff,  the  train  had 
reached  its  destination  and  had  stopped  at  the  usual  place  for 
passengers  to  alight ;  no  step  for  passengers  was  placed  on  either 
side  of  the  train,  and  no  employee  of  the  defendant  was  present 
to  advise  or  assist,  and  while  he  was  getting  off  the  train  with 
reasonable  promptness  there  was  a  sudden  movement  of  the 
train,  which  injured  him. 

This  is  undoubtedly  evidence  of  negligence.  Moore  on  Car- 
riers, p.  674;  Hutchison  on  Carriers,  sec.  1118;  Ncrnice  v.  R.  R,, 
94  N".  C,  619;  Tilleit  v.  R.  R.,  118  K  C,  1031;  Smith  v,  R,  R., 
147  ISr.  C,  450. 

When  the  train  stopped,  the  plaintiff  was  sitting  on  the  plat- 
form, and  he  immediately  attempted  to  get  off  on  the  side  oppo- 
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site  the  passenger  station.  He  had  been  a  frequent  passenger 
on  the  train  and  usually  got  off  on  this  side,  as  did  a  majority 
of  the  passengers,  and  without  any  objection  from  the  defend- 
ant. He  did  not  rise  to  his  feet,  but  held  on  to  the  iron  railing 
and  slided  off,  and  after  his  feet  reached  the  ground  and  he  was 
getting  in  an  erect  position,  or,  as  he  says,  straightening  up,  the 
sudden  movement  of  the  train  injured  him. 

We  are  not  prepared  to  hold,  as  matter  of  law,  that  it  is  negli- 
gence for  a  passenger,  69  years  of  age,  when  alighting  from  a 
train  in  the  night,  to  let  himself  to  the  ground  gradually  and 
slowly,  and  particularly  so  in  view  of  the  fact  that  he  had  the 
right  to  assume  that  the  defendant  would  not  be  negligent,  and 
that  the  train  would  not  move  before  he  was  given  a  reasonable 
time  to  get  off;  nor  can  we  say  it  was  negligent  to  get-  off  on 
the  side  he  did,  when  it  was  in  evidence  that  he  had  done  so 
repeatedly,  without  objection  by  the  defendant,  and  that  passen- 
gers  usually  got  off  on  that  side. 

His  Honor  gave  to  the  defendant  all  it  was  entitled  to  on  the 
question  of  contributory  negligence  when  he  instructed  the  jury, 
in  substance,  that  the  plaintiff  was  negligent  if  he  failed  to  exer- 
cise the  care  of  one  of  ordinary  prudence  similarly  situated. 

If,  however,  it  should  be  held  that  there  is  evidence  of  negli- 
gence on  the  part  of  the  plaintiff,  this  would  not  prevent  a 
recovery  unless  it  was  contributory,  and  it  could  not  be  contribu- 
tory unless  a  real  proximate  cause  of  the  injury,  and  accord- 
ing to  the  evidence  of  the  plaintiff,  if  believed,  the  real  cause 
was  the  negligent  act  of  the  defendant  in  moving  its  train  while 
the  plaintiff  was  alighting. 

The  principle  is  applied  by  Justice  Brown  in  Darden  v.  R.  R., 
144  N".  C,  1,  to  one  attempting  to  alight  from  a  train  in  motion, 
which  was  stronger  evidence  of  contributory  negligence  than  is 
shown  by  the  plaintiff^s  evidence,  and  he  there  says :  "It  is  use- 
less to  discuss  the  alleged  negligence  of  the  plaintiff  in  attempt- 
ing to  alight  from  a  moving  train,  for  if  his  evidence  is  to  be 
believed,  the  proximate  cause  of  his  injury  in  being  thrown  to 
the  ground  was  the  premature  sign«iling  to  the  engineer  by  the 
brakeman  to  *Gk)  ahead.'  Had  it  not  been  for  the  brakeman's 
negligence,  the  plaintiff  would  doubtless  have  stepped  safely  to 
the  ground." 
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The  situation  of  the  plaintiff  at  the  time  of  his  injury,  if  his 
evidence  is  believed,  was  not  a  cause,  but  a  mere  condition,  and 
the  distinction  between  the  two  is  well  recognized.  In  Black  v. 
R,  R.,  193  Mass.,  450,  the  Court,  speaking  of  this  distinction, 
says ;  "Negligence  of  a  plaintiff  at  the  time  of  an  injury  caused 
by  the  negligence  of  another  is  no  bar  to  his  recovery  from  the 
other,  unless  it  was  a  direct,  contributing  cause  to  the  injury,  as 
distinguished  from  a  mere  condition,  in  the  absence  of  which  the 
injury  would  not  have  occurred.  .  .  .  The  application  of 
this  rule  sometimes  gives  rise  to  difficult  questions.  But  in  this 
connection  the  doctrine  has  been  established  that,  when  the 
plaintiff's  negligence  or  wrongdoing  has  placed  his  person  or 
property  in  a  dangerous  situation  which  is  beyond  his  imme- 
diate control,  and  the  defendant,  having  full  knowledge  of  the 
dangerous  situation,  and  full  opportunity,  by  the  exercise  of 
reasonable  care,  to  avoid  any  injury,  nevertheless  causes  an  in- 
jury, he  is  liable  for  the  injury.  This  is  because  the  plaintiff's 
former  negligence  is  only  remotely  connected  with  the  accident, 
while  the  defendant's  conduct  is  the  sole,  direct,  and  proximate 
cause  of  it." 

Nor  do  we  think  the  fact  that  the  plaintiff  was  on  the  plat- 
form immediately  before  his  injury  bars  a  recovery  under  sec- 
tion 2628  of  the  Revisal,  which  reads  as  follows :  "In  case  any 
passenger  on  any  railroad  shall  be  injured  while  on  the  platform 
of  a  car,  or  on  any  baggage,  wood,  or  freight  car,  in  violation  of 
the  printed  regulations  of  the  company  posted  up  at  the  time  in 
a  conspicuous  place  inside  the  passenger  cars  then  in  the  train, 
such  company  shall  not  be  liable  for  the  injury :  Provided,  said 
company  at  the  time  furnish  room  inside  its  passenger  cars  suffi- 
cient for  the  proper  accommodation  of  its  passengers." 

The  case  does  not  come  within  the  letter  or  spirit  of  tha  stat- 
ute, because  the  plaintiff  was  not  injured  "while  on  the  plat- 
form," nor  was  he  at  the  time  of  his  injury  violating  the  printed 
regulations  of  the  defendant  which  prohibit  passengers  from  go- 
ing on  the  platform  only  when  the  car  is  in  motion. 

The  statute  was  intended  for  the  protection  of  passengers  and 
railroads,  and  should  be  reasonably  construed,  and  there  is  as 
much  reason  for  saying  that  a  passenger  who  remains  in  his 
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seat  until  the  train  stops,  and  is  injured  as  he  is  stepping  from 
the  train,  is  injured  "while  on  the  platform,"  as  there  is  for  that 
construction  to  be  placed  on  the  plaintiff's  version  of  his  con- 
duct. 

As  was  said  in  Shaw  v,  R.  R.,  143  X.  C,  315,  and  affirjued 
in  Smith  t\  R.  R.,  147  X.  C,  451 :  "The  statute,  in  plain  terms, 
relieves  the  company  from  liability  in  the  case  of  a  passenger 
injured  while  on  the  platform  of  a  moving  train,  when  the  com- 
pany, as  in  this  case,  has  complied  with  its  terms,"  and  as  the 
train  ^vas  not  in  motion  at  the  time  of  his  injury,  the  statute 
has  no  application  under  the  circumstances  in  this  case. 

Xor  did  the  fact  that  the  plaintiff  had  been  on  the  platform 
have  anything  to  do  wuth  his  injury.  If  he  had  lost  his  rights 
as  a  passenger  because  violating  the  statute,  the  train,  according 
to  his  evidence,  had  stopped,  and  he  then  had  the  right  to  get 
off,  and  if  in  doing  so  he  was  injured  by  the  negligence  of  the 
defendant,  his  being  on  the  platform  prior  to  that  time  was  not 
even  a  contributing  cause. 

The  language  used  by  the  Court  in  Wood  v.  R.  i?..  49  Mich., 
372,  is  in  point :  "It  is  claimed  that  it  was  negligent  on  the  part 
of  the  plaintiff  in  going  onto  and  standing  upon  the  car  plat- 
form and  steps  while  the  car  was  in  motion.  This  may  be  true 
and  might  have  prevented  a  recovery  had  the  plaintiff  been  in- 
jured while  standing  there  before  the  train  stopped.  Such,  how- 
ever, was  not  the  fact,  and  his  standing  there  neither  caused  nor 
contributed  to  the  injury,  other  than  by  enabling  the  plaintiff  to 
step  off  the  train  immediately  upon  its  coming  to  a  stop.  Upon 
the  stopping  of  the  train  he  had  then  a  right  to  get  off,  whatever 
his  position  up  to  that  time  may  have  been,  and  the  danger  of 
his  position  up  to  then  cannot  be  charged  against  him,  if  he 
then,  in  the  usual  and  customary  manner  and  place,  attempted 
to  get  off." 

His  Honor  charged  the  jury  on  this  phase  of  the  case  as  fol- 
lows :  "My  attention  has  been  called  to  a  statute  passed  by  the 
Legislature,  which  I  will  read  to  you :  *In  case  any  passenger 
on  any  railroad  shall  be  injured  while  on  the  platform  of  a  car, 
or  any  baggage,  wood,  or  freight  car,  in  violation  of  printed 
regulations  of  the  company,  posted  at  the  time  in  a  conspicuous 
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place  inside  its  passenger  cars  then  in  the  train,  such  company 
shall  not  be  liable  for  the  injury:  Provided,  said  company  at 
the  time  furnished  room  inside  its  passenger  cars  sufficient  for 
the  proper  accommodation  of  its  passengers.'  It  is  admitted, 
gentlemen,  that  the  notices  which  have  been  introduced,  one 
placed  on  the  outside  of  the  passenger  coach  which  reads,  *Pas- 
sengers  not  allowed  to  stand  on  the  platform,'  and  notices  posted 
inside  the  coach,  ^Passengers  are  prohibited  from  going  on  plat- 
forms or  between  cars  while  the  train  is  in  motion,  and  are 
warned  not  to  allow  their  heads  or  limbs  to  project  from  car 
windows.'  The  defendant  company  cannot  mak^  a  contract 
which  would  excuse  it  from  responsibility  for  its  own  negli- 
gence; neither  could  it  make  rules  or  regulations  for  the  move- 
ment and  control  of  its  trains  which  would  excuse  it  from  its 
own  negligence;  but  the  Legislature  has  seen  proper  to  pass  a 
law  which  prohibits  a  passenger  from  recovering  if  he  stands 
on  the  platform,  if  he  is  injured  while  on  the  platform,  contrary 
to  notices  which  are  posted.  So  that,  if  you  should  find  from 
the  evidence  that  the  plaintiff  went  out  and  stood  upon  the  plat- 
form, or  sat  down  on  the  platform  with  his  feet  on  the  steps, 
while  the  train  was  in  motion;  and  while  it  was  in  motion,  he 
having  placed  himself  there  in  violation  of  a  notice,  he  is  pro- 
hibited by  the  statute  from  recovering,  if  he  received  injury 
while  on  the  platform.  And  that  means,  not  simply  if  he  might 
get  his  hand  mashed  by  the  cars  coming  together,  but  if  he 
placed  himself  there  so  that  he  was  thrown  from  that  place  to 
the  ground  by  the  ordinary  movement  of  the  cars,  he  would  be 
prohibited  from  recovering  by  reason  of  the  notice,  and  it  would 
be  your  duty  to  answer  the  second  issue  ^Yes,'  whatever  you 
might  find  as  to  the  first;  for,  although  the  defendant  might 
have  been  negligent  in  not  moving  its  train  with  proper  skill 
and  proper  care,  still,  under  the  law  and  the  posted  notices,  its 
engineer  could  not  anticipate  that  a  passenger  could  be  standing 
on  the  platform,  and  if  he  were  standing  or  sitting  there  and 
the  train  in  motion,  and  were  thrown  out,  he  could  not  recover. 
But  although  you  might  find  that  he  went  out  and  sat  down  on 
the  platform  while  the  train  was  in  motion,  and  he  remained 
there  without  injury  until  the  train  stopped,  if  you  find  it  did 
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stop,  and  when  it  stopped  at  the  usual  place  of  stopping  the 
train  for  passengers  to  alight  from  the  train,  while  it  was  sta- 
tionary, and  before  he  had  reasonable  time  to  alight,  the  train 
moved  forward,  and  by  its  motion  in  going  forward  struck  him 
and  knocked  him  down  and  ran  over  his  foot  and  injured  him, 
he  would  be  entitled  to  recover." 

The  latter  part  of  this  instruction  is  the  subject  of  exception 
by  the  defendant,  because  it  concludes  with  the  words,  "would 
be  entitled  to  recover,"  and  this  exception  finds  support  in  what 
is  said  in  Miller  v,  R,  R,,  143  N.  C,  115,  but  this  language  does 
not  stand  alone,  and  must  be  considered  with  reference  to  the 
other  parts  of  the  charge,  and  when  so  considered  it  will  be 
found  that  his  Honor  gave  specific  directions  as  to  how  the  issues 
should  be  answered  by  the  jury,  according  to  their  findings  on 
the  different  contentions  of  the  parties. 

It  was  not  intended  to  be  decided  in  the  Miller  case,  nor  do 
we  think  it  has  been  so  decided  in  any  other,  that  counsel  may 
not  ask  the  judge  presiding  to  instruct  the  jury  upon  general 
principles  applicable  and  necessary  to  an  understanding  of  the 
case,  nor  that  the  judge  cannot  do  so  of  his  own  motion. 

The  defendant  also  excepts  because,  as  it  contends,  his  Honor 
refused  to  instruct  the  jury  to  answer  the  first  issue  "No,"  if 
they  found  the  plaintiff  was  injured  while  attempting  to  jump 
from  a  moving  train. 

As  was  said  in  Cox  v,  R,  R„  149  X.  C,  87 ;  "The  verdict, 
like  the  charge,  must  be  construed  with  reference  to  the  trial." 

His  Hoitor  instructed  the  jury  that  they  could  not  answer  the 
first  issue  "Yes"  unless  they  found  that  the  plaintiff  was  injured 
while  ge'tting  off  the  train  after  it  stopped,  and  then  presented 
the  defendant's  contention  that  the  train  was  in  motion  at  the 
time  of  the  injury.  He  said :  "If  you  find  from  the  evidence 
that  the  train  was  being  properly  conducted  and  in  motion,  and 
shall  further  find  that  while  it  was  in  motion  the  plaintiff  placed 
himself  on  the  steps  of  the  platform,  and  while  the  train  was  in 
motion  the  plaintiff,  from  his  position  in  which  he  had  placed 
himself,  either  fell  from  his  position  or  attempted  to  alight  from 
the  train  while  it  was  in  motion,  and  fell  or  was  knocked  down 
by  the  cars,  the  defendant  would  not  be  guilty  of  negligence,  and 
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it  would  be  your  duty  to  answer  the  first  issue  *!N"o.'  One  who 
rides  on  a  mixed  train — that  is,  a  train  made  up  partly  of 
freight  cars  with  coaches  attached — must  take  notice  of  the 
mode  of  moving  such  trains,  and  give  a  due  regard  thereto ;  and 
if  you  shall  find  from  the  evidence  that  the  engineer  slowed 
down  his  train  and  did  not  stop  his  engine,  and  thereby  stop  the 
movement  of  the  passenger  coaches,  but  moved  slowly,  and  when 
he  stopped  his  engine  the  passenger  coach  on  which  the  plain- 
tiff moved  stopped  at  the  time  he  stopped  his  engine,  and  after- 
wards and  while  plaintiff  was  attempting  to  alight,  the  passen- 
ger coach  moved  forward  on  account  of  the  freight  cars  in  front 
and  between  the  passenger  coach  and  the  engine,  taking  up  slack, 
it  would  not  be  negligence  of  the  defendant,  and  you  would 
answer  the  first  issue  *!N"o.'  Contributory  negligence  is  where 
the  negligence  is  a  contributing  cause  to  the  negligence  already 
in  motion,  or  put  in  motion  during  the  existence  of  the  contrib- 
uting act  of  negligence;  and  if  by  the  joint  negligence  of  the 
two  the  injury  is  caused,  each  in  part  being  the  cause  of  the 
injury — to  illustrate:  if  the  defendant  was  negligent  and  the 
defendant's  negligence  was  the  proximate  cause  of  the  injury  to 
the  plaintiff,  and  the  plaintiff  was  negligent  and  his  negligence 
contributed  to  the  injury,  it  would  be  a  case  of  negligence  on  the 
part  of  the  defendant  and  contributory  negligence  on  the  part 
of  the  plaintiff.  If  you  shall  find  from  the  evidence,  by  its 
greater  weight,  that  the  plaintiff  attempted  to*  alight  from  a 
moving  train,  it  would  be  a  case  of  negligence  on  his  part,  be- 
cause it  was  the  duty  of  the  defendant  to  stop  its  train  at  "the 
station,  and  a  reasonably  prudent  man,  careful  of  himself  to 
avoid  injury,  would  observe  that  the  motion  of  the  train,  step- 
ping from  that  to  the  ground,  which  was  stationary,  was  calcu- 
lated to  throw  him — cause  him  to  fall  and  get  hurt ;  and  should 
you  so  find  from  the  evidence,  it  would  be  your  duty  to  say  that 
he  was  contributing  to  the  act  of  the  defendant,  if  you  find  the 
defendant  was  negligent." 

We  do  not  think  the  jury  could  fail  to  understand  from  this 
charge  that  the  issues  should  be  answered  against  the  plaintiff 
if  he  was  injured  in  attempting  to  jump  from  the  train  or  while 
it  was  in  motion.     Indeed,  his  Honor,  we  think  fnadvertently, 
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went  too  far  in  behalf  of  the  defendant,  when  he  substantially 
told  the  jury  to  answer  the  second  issue  "Yes"  if  they  found  the 
plaintiff  was  careless. 

The  defendant  further  excepted  to  the  following  charge :  "I 
charge  you  that  if  you  shall  find  from  the  evidence,  by  its 
greater  weight,  that  the  train  was  slowed  down  on  approaching 
the  depot  at  Franklinton,  at  the  usual  place  of  slowing  down  the 
train,  and  shall  further  find  from  the  evidence  that  the  train 
came  fo  a  stop  before  the  plaintiff  attempted  to  alight  from  the 
train,  and  that  just  as  the  plaintiff  was  in  the  act  of  alighting 
and  before  he  had  a  reasonable  time  to  alight,  and  before  the 
passengers  who  were  to  alight  at  the  station  had  a  reasonable 
time  to  alight,  the  defendant's  engineer  suddenly,  without  notice, 
moved  the  train  forward,  which  motion  of  the  train  caused  the 
plaintiff  to  fall,  or  struck  him  and  knocked  him  down,  and  the 
train  ran  over  his  foot  and  injured  him,  it  is  your  duty  to  answer 
the  fir^t  issue  *Yes,'  although  the  plaintiff  was  getting  off  on  the 
opposite  side  of  the  train  from  the  station,  and  on  the  side  that 
passengers  were  not  accustomed  to  alight." 

This  instruction  presents  the  question  of  proximate  cause,  and 
is  equivalent  to  charging  the  jury  that  although  the  plaintiff 
was  negligent  in  getting  off  on  the  wrong  side  of  the  train,  and 
in  the  manner  adopted  by  him,  that  if  the  train  had  stopped 
at  the  usual  place,  and  he  was  attempting  to  alight  and  was  in- 
jured by  a  sudden  movement  of  the  train,  a  reasonable  time  not 
being  given  to  leave  the  train,  that  the  sudden  movement  of  the 
train  was  the  proximate  cause  of  the  injury,  which  is  in  accord- 
ance with  authority.  Darden  v.  R.  i?.,  144  X.  C,  3;  Smith  v. 
R,  R.,  147  N.  C,  451. 

The  following  excerpt  from  Moore  on  Carriers,  sec.  38,  is 
quoted  and  approved  in  Smith  i\  R.  R.,  supra:  "The  duty  rest- 
ing upon  a  carrier  involves  the  obligation  to  deliver  its  passen- 
ger safely  at  his  desired  destination,  and  that  involves  the  duty 
of  observing  whether  he  has  actually  alighted  before  the  car  is 
started  again.  If  the  conductor  fails  to  attend  to  this  duty  and 
does  not  give  the  passenger  time  enough  to  get  off  before  the 
car  starts,  it  is  necessarily  this  neglect  of  duty  which  is  the 
primary   and  proximate   cause   of  the   accident,   if   injury   be 
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occasioned  thereby  to  the  passenger.  It  is  not  a  duty  due  a 
person  solely  because  he  is  in  danger  of  being  hurt,  but  it  is  a 
duty  owed  to  a  person  whom  the  carrier  had  undertaken  to 
deliver  and  who  was  entitled  to  be  delivered  safely  by  being 
allowed  to  alight  without  danger." 

We  have  discussed  the  principal  questions  raised  by  the  ex- 
ceptions, and  those  mainly  relied  on  on  the  oral  argument  and 
in  the  briefs,  and  have  also  considered  the  other  exceptions  not 
referred  to,  and  upon  the  whole  record  find  no  error  which  enti- 
tles the  defendant  to  a  reversal  of  the  judgment. 

There  are  thirteen  exceptions  to  evidence,  which  are  not  dis- 
cussed in  the  brief,  because  counsel  were  doubtless  of  opinion,  as 
we  are,  that  they  were  without  merit. 

No  error. 

Brown,  J.,  dissenting:  The  plaintiff,  a  man  69  years  old, 
who  had  been  Sheriff  of  Franklin  County  more  than  thirty 
years,  was  a  passenger  on  defendant's  train  on  the  night  of  26 
October,  1910,  from  Louisburg,  N.  C,  to  Franklinton,  N.  C, 
consisting  of  six  box  cars  and  two  passenger  coaches.  The  de- 
fendant operates  a  branch  line  between  Louisburg  and  Franklin- 
ton, and  in  getting  into  the  station  at  the  latter  point  the  trains 
passed  through  a  switch  north  of  the  passenger  depot. 

On  the  night  of  this  accident  the  engine  stopped  at  this  switch 
to  have  it  changed,  in  order  to  permit  the  train  to  pass  onto  a 
side-track  and  up  to  the  passenger  depot.  When  the  engine 
stopped  at  this  point,  which  was  386  feet  from  the  depot,  the 
passenger  coach  on  which  the  plaintiff  was  riding  was  seven  car 
lengths  further  from  the  depot,  making  a  total  distance  of  more 
than  700  feet.  At  this  point  the  plaintiff  went  on  the  platform 
of  the  car.  In  describing  the  circumstances  under  which  he 
went  out  on  the  platform,  the  plaintiff  says :  "At  any  rate,  just 
before  Mr.  White  had  gotten  on,  or  about  the  time  he  got  on  the 
steps — had  stepped  down  there — was  when  I  came  out  of  the 
coach,  and  the  train  had  kind  of  slowed  a  little  and  there  was  a 
slack  between  the  cars — lost  motion — by  the  connection  being 
probably  a  foot,  on  the  box  cars  especially.  There  is  a  foot  dif- 
ference, probably — a  foot  play  between  two  box  cars.     There  is 
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not  so  much  difference  between  the  coaches,  that  is,  the  box  cars 
in  front.  Those  box  cars  wei*e  in  front  of  me.  It  being  dark 
there,  and  I  couldn't  see,  there  was  a  jerk  and  I  caught  hold  of 
the  iron  rod  and  sat  down,  like  this,  with  my  feet  down  here, 
and  when  I  sat  there  I  looked  to  see,  and  the  only  thing  was 
Professor  White  right  across  on  the  steps. 

"Q.  You  sat  down  on  what?  A.  On  the  platform  of  the 
coach,  with  my  feet  on  the  first  step.  I  think  there  is  about 
four  steps,  coimting  the  top  one,  down  to  the  bottom  one  of  the 
steps  to  get  off.  When  that  jerk  came  I  had  hold  of  this  iron, 
and  sat  right  down  on  the  end  of  the  coach,  not  on  the  seat." 

"Q.  Sat  down  on  what?  A.  On  the  platform  of  the  coach, 
with  my  feet  on  the  first  step.  I  think  there  is  about  four  steps, 
counting  the  top  one,  down  to  the  bottom  one  of  the  steps  to  get 
off.  When  that  jerk  came  I  had  hold  of  this  iron,  and  sat  right 
down  on  the  end  of  the  coach,  not  on  the  seat." 

The  plaintiff  remained  in  this  position,  sitting  on  the  plat- 
form and  steps  of  the  car,  until  the  train  reached  a  point  which, 
according  to  his  testimony,  was  the  usual  place  for  slowing  down 
the  train  for  the  purpose  of  permitting  passengers  to  alight 
when  the  train  reached  a  point  opposite  the  passenger  station. 

The  passenger  station  is  on  the  southeast  side  of  the  track  at 
Franklinton,  and  a  light  is  kept  burning  in  front  of  the  station 
to  enable  passengers  to  alight  in  safety.  Plaintiff  says  there 
was  a  light  at  the  station  where  it  stops  regularly,  on  the  east 
side,  and  the  evidence  of  all  the  witnesses  familiar  with  the 
depot  is  to  the  same  effect. 

It  is  agreed  that  plaintiff  was  attempting  to  alight  on  the  side 
of  the  train  opposite  the  passenger  station. 

The  proper  place  for  passengers  to  alight  at  Franklinton,  and 
the  place  provided  by  the  defendant  for  that  purpose,  is  on  the 
side  of  the  train  on  which  the  passenger  station  is  located.  There 
is  a  light  on  that  side,  and  the  conductor  goes  on  that  side  of 
the  train  to  permit  passengers  to  alight,  and  puts  his  box  down 
there  for  that  purpose. 

On  the  night  of  this  accident  the  conductor  had  gone  to  the 
telegraph  office  for  orders  in  connection  with  his  train,  and  was 
in  the  act  of  passing  around  the  rear  of  his  train  to  get  to  the 
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passenger  depot  to  put  down  his  box  on  the  east  side,  when  his 
attention  was  called  to  Sheriff  Kearney  who  had  fallen  on  the 
west  side  of  the  train. 

"It  was  dark,"  Sheriff  Kearney  says,  and  "couldn't  see  to  get 
off,  because  I  had  fallen  twice  there  by  reason  of  the  distance 
being  greater.  They  usually  put  down  a  step  for  passengers  to 
get  off  the  cars.    There  was  no  step  put  there  that  night." 

With  these  conditions  existing  on  the  west  side  of  the  train, 
the  plaintiff  described  the  manner  in  which  he  was  hurt  as  fol- 
lows : 

"The  car  had  stopped.  .  .  .  The  coach  had  stopped — the 
coach  that  I  was  on — and  the  one  in  the  rear.  I  don't  know 
about  the  box  cars,  or  whether  the  engine  had  just  stopped,  or 
how  it  was.  ...  I  didn't  raise  up  on  the  platform.  With 
my  feet  on  that  first  step  there,  and  sitting  here  I  just  kind  of 
slid  down ;  did  it  because  it  was  dark  there,  except  right  between 
the  coaches,  but  the  distance  was  more  than  a  step.  The  dis- 
tance from  the  bottom  step  of  the  coach  down  to  the  ground,  I 
can't  tell  exactly,  but  I  suppose  it  must  be  some  fifteen  inches, 
though.  At  any  rate,  it  is  a  little  more,  probably,  on  that  side 
than  it  is  on  the  other — not  more  than  that  (indicating  a  dis- 
tance with  his  hands),  but  the  step  when  it  is  put  down  makes 
it  about  equal  between  the  ground  and  the  first  step  of  the  car. 
And  when  my  foot  got  on  the  ground  I  had  hold  of  the  rod  with 
one  hand — which  one  I  won't  be  positive ;  I  can't  remember  for 
my  life.  I  know  I  had  my  grip  in  my  hand,  and  I  raised  up, 
and  when  I  raised  up  I  did  not  quite  straighten,  and  I  know 
then  I  turned  my  left  hand,  with  my  face  to  the  left,  to  catch 
hold  of  the  iron  to  get  up  straight.  I  lacked  a  little  bit  of  get- 
ting up  straight,  and  couldn't  recover  it.  If  I  could  have  gotten 
hold  of  the  iron  I  might  have  done  it.  I  saw  that  I  would  sit 
back,  and  just  at  that  time  the  coach  in  front  of  me  moyed,  and 
the  one  in  the  rear,  I  think.  Now,  I  won't  be  positive  about 
it — which  part  of  the  coach  that  struck  me  right  under  the 
shoulder  blade." 

The  following  testimony  of  Sheriff  Kearney  is  also  descriptive 
of  the  manner  in  which  he  alighted : 

Q.  This  was  at  night?    A.  Yes,  sir. 
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Q.  And  a  dark  night  ?    A.  It  was,  that  night. 

Q.  There  was  a  light  burning  on  the  passenger  side  of  that 
train?  A.  I  reckon  there  was;  I  didn't  see  it.  I  said  they 
usually  had  that  light,  but  I  didn't  notice  it. 

Q.  You  didn't  look  for  the  light — ^you  stepped  off  on  the  oppo- 
site side  of  the  train?    A.  I  stepped  off  on  the  right-hand  side. 

Q.  You  stepped  off  on  the  opposite  side  from  the  passenger 
depot  ?    A.  Yes,  sir. 

Q.  And  it  was  dark  where  you  stepped  off  ?  A.  ^No ;  it  was 
not  dark  right  in  front  of  me,  because  I  could  see  the  ground, 
and  so  stated.  I  said  when  the  train  stopped  I  could  see  the 
light  underneath  it. 

Q.  But  you  sat  down  on  the  platform  and  slid  down  to  your 
feet  on  the  side  opposite  from  the  passenger  depot  ?  A.  Yes,  sir ; 
that  is  right. 

Q.  Did  you  get  off,  looking  back  towards  Louisburg?  A.  N'o; 
I  turned  and  then  slid  off,  when  I  heard  that  the  train  had 
stopped. 

Q.  Slid  off,  right  down  the  steps?  A.  No;  I  don't  think  I 
did ;  don't  think  I  raised  up  at  all ;  that  is  my  recollection  of  it. 

The  plaintiff  says  that  this  was  a  mixed  train  and  he  was 
using  all  the  caution  he  .could,  because  he  could  not  see  well  at 
night. 

Q.  You  know  how  box  cars,  with  slack,  how  they  come  to- 
gether that  way  ?    A.  Yes,  sir ;  I  have  seen  it  many  times. 

And  the  plaintiff  further  explains  that  his  knowledge  of  the 
jerking  of  a  mixed  train  is  what  caused  him  to  sit  down  when 
the  train  first  stopped  at  the  lower  switch.     (Record,  p.  31.) 

As  further  explaining  the  manner  in  which  he  fell,  plaintiff 
was  asked : 

Q.  Xow,  you  say  the  car  came  to  a  stop  after  you  sat  down, 
and  you  slid  down.  Did  you  catch  on  your  feet  ?  A.  Yes,  sir ; 
my  feet  went  on  the  ground. 

Q.  You  don't  remember  which  hand  you  had  your  bag  in? 
A.  I  think  I  had  hold  of  the  railing  with  my  left  hand. 

Q.  Tell  me  which  direction  the  jerk  was  ?  A.  As  I  got  down 
and  my  feet  went  on  the  ground,  I  necessarily  had  to  turn  the 
way  I  was  going,  and  when  ray  feet  got  down  and  I  raised  up 
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this  way  to  get  up,  having  hold  of  this  iron,  I  did  not  take  lever- 
age enough  to  carry  my  body  straight  up,  and  caught  a  new  hold 
there  with  mv  left  hand,  or  with  the  other  hand.  That  is  the 
time  the  jerk  came  and  I  dragged. 

Q.  Was  that  the  impact  of  the  cars  as  they  caifie  together 
that  way?  A.  Yes,  sir;  I  think  that  is  what  struck  me.  It  was 
two  weeks  after  it  was  done  before  I  knew  the  bruise  was  on 
my  back. 

Q.  The  slack  in  the  train  caused  that  car  behind  you — the 
railing  or  the  end  of  the  bumper,  or  something — to  hit  you  in 
the  back?    A.  Yes,  sir. 

Q.  Xow,  you  were  sitting  on  the  top  of  the  platform,  with 
your  feet  on  the  first  step,  and  then  below  there  are  two  steps 
more?    A.  I  think  so. 

Q.  And  you  straightened  your  feet  and  slid  down?  A.  My 
feet  got  to  the  ground. 

Q.  You  were  still  in  a  sitting  posture?  A.  Yes,  sir.  I  let 
my  feet  get  on  the  ground  until  they  struck  the  ground,  and 
brought  a  swing  to  get  up  straight,  and  lacked  a  little  bit  of 
getting  up  and  down,  and  saw  I  was  going  back  on  the  car,  and 
that  was  the  time  the  bump  came. 

Q.  You  were  still  sitting  on  one  of  the  steps?  A.  I  can't  say 
I  was  sitting. 

Q.  So,  when  you  went  to  swing  up  and  down,  you  didn't  get 
the  impetus  to  go  forward — your  weight  was  on  the  step,  and 
you  didn't  get  the  impetus  to  pull  up?  A.  That  is  right,  and 
before  I  could  recover,  this  jerk  came. 

It  is  not  denied  that  defendant's  train  was  being  handled  by 
a  competent  engineer  and  conductor.  Sheriff  Kearney  says 
Engineer  Sine  and  Conductor  Finlator  are  competent  men.  Xor 
is  it  disputed  that  the  cars  were  properly  equipped  with  air- 
brakes. 

There  was  sufficient  room  in  the  car  for  plaintiff  to  sit  down, 
and  he  admits  that  he  knew  it  was  against  the  defendant's  rules 
to  ride  on  the  platform. 

It  is  also  admitted  by  the  plaintiff  that  the  defendant  had 
posted  in  its  cars  the  following  notices : 
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"Passengers  are  prohibited  from  going  on  the  platforms  or 
between  cars  while  the  train  is  in  motion,  and  are  warned  not 
to  allow  their  heads  or  limbs  to  project  from  ear  windows." 

And  it  is  admitted  that  there  were  plates  on  the  doors  which 
read: 

"Passengers  not  allowed  to  stand  on  the  platform." 

The  defendant  offered  the  evidence  of  its  train  crew  and  other 
witnesses  to  show  that  the  train  was  moving  when  plaintiff  fell 
from  the  car  and  was  injured,  and  an  eye-witness  testified  that 
he  was  within  eight  feet  of  the  train  and  saw  the  plaintiff  fall 
while  the  train  was  moving. 

1.  I  think  the  motion  of  nonsuit  should  have  been  granted 
upon  the  ground,  first,  that  there  is  no  evidence  of  negligence 
on  the  part  of  the  defendant  causing  injury  to  the  plaintiff. 
There  can  be  no  dispute  as  to  the  law  as  laid  down  in  our  de- 
cisions, that  a  passenger  on  a  mixed  train  a^umes  the  usual 
risks  incident  to  traveling  on  such  trains  when  managed  by  pru- 
dent and  careful  men  and  in  a  careful  manner.  MarahJe  v. 
R,  R.,  142  K  C,  563;  Usury  v.  Watkins,  152  N.  C,  760.  This 
rule  does  not  change  the  burden  of  proof.  The  burden  is  upon 
the  plaintiff  to  satisfy  the  jury  by  a  preponderance  of  the  evi- 
dence that  the  injury  did  not  result  from  one  of  the  usual  risks 
incident  to  traveling  on  such  trains.  The  plaintiff  must  show 
negligence.  It  would  not  be  presumed  from  the  mere  fact  that 
a  mixed  train  moved  after  having  momentarily  stopped  at  a 
station.  The  plaintiff  must  show  by  a  preponderance  of  the 
evidence  that  the  movement  of  the  train  was  due  to  the  failure 
of  the  defendant  to  exercise  care  in  the  operation  of  the  train. 

There  is  not  onlv  an  absence  of  evidence  in  the  record  that 
the  movement  of  the  train  was  such  as  is  not  ordinarily  incident 
to  the  movement  of  a  mixed  train,  but  the  plaintiff's  positive 

testimonv  is  to  the  effect  that  the  movement  of  the  car  which 

I. 

knocked  him  down  was  the  result  of  the  box  cars  in  the  train 
taking  up  slack.  The  plaintiff  testified  that  he  was  familiar 
with  the  manner  in  which  box  cars  take  up  slack  when  a  train 
stops.  He  said  there  is  probably  "a  foot  play  between  two  box 
cars."  The  following  evidence  shows  the  cause  of  the  movement 
of  the  cars : 
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Q.  Was  that  the  impact  of  the  cars  as  they  came  together  that 
way?    A.  Yes,  sir;  I  think  that  is  what  struck  me. 

Q.  The  slack  in  the  train  caused  that  car  behind  you — the 
railing  or  the  end  of  the  bumper  or  something — to  hit  you  in 
the  back  ?    A.  Yes,  sir. 

2.  I  think  the  motion  of  nonsuit  should  have  been  granted 
upon  the  further  ground  that  upon  plaintiff's  own  evidence  he 
was  guilty  of  contributory  negligence  which  was  the  proximate 
cause  of  his  injury.  The  law  requires  a  passenger  in  alighting 
from  a  train  to  exercise  reasonable  care  for  his  safety  in  taking 
hold  of  railings  and  in  stepping  off  in  the  proper  direction  and 
manner,  and  if  his  injury  results  from  his  failure  to  exercise 
such  care,  he  is  charged  with  contributory  negligence.  The  evi- 
dence of  the  plaintiff  in  itself  and  without  argument  seems  to 
me  to  establish  conclusively  that  he  failed  to  exercise  the  care 
of  a  prudent  man  in  alighting  from  this  mixed  train.  He  knew 
the  place  was  dangerous.  He  says  he  had  fallen  twice  there  by 
reason  of  the  distance  being  greater  on  that  side.  He  did  not 
step  from  the  train  as  is  customary  and  prudent,  but  slid  down 
the  steps.  It  does  not  meet  this  to  say  that  he  slid  off  the  steps 
because  of  the  darkness.  He  selected  the  dark  side  knowing  the 
conditions.  It  is  no  answer  to  say  that  the  defendant  should 
have  notified  him  to  get  off  on  the  depot  side.  He  required  no 
notice.  As  long  as  the  railroad  had  been  running  Sheriff  Kear- 
ney had  been  riding  on  this  train  and  he  knew  the  place  to 
alight  was  on  the  depot  side.  The  Court  lays  stress  upon  the 
fact  that  the  box  used  for  passengers  to  alight  was  not  put  down 
and  no  one  was  present  to  notify  passengers.  "While  there  was 
evidence  for  the  plaintiff  that  this  box  or  step  was  left  on  the 
platform  and  no  employee  of  the  defendant  was  present  to  assist 
or  notify  passengers,  there  was  also  evidence  from  the  plaintiff 
and  his  witnesses,  which  is  not  disputed,  that  this  step  would 
not  have  been  placed  on  the  side  on  which  plaintiff  attempted  to 
alight.  There  was  no  duty  on  the  defendant  to  notify  the  plain- 
tiff as  to  the  proper  place  to  alight.  He  admits  that  he  knew 
all  about  the  locality;  that  he  knew  the  location  of  the  depot 
and  the  light ;  that  he  knew  the  difference  in  the  distance  from 
the  bottom  step  to  the  ground  on  the  two  sides  of  the  train. 


542  IN  THE  SUPREME  COURT.  [158 

Kearney  t*.  R.  R. 

Was  the  defendant  required  to  notify  a  passenger  that  the  proper 
place  to  alight  was  on  the  side  of  the  train  next  to  the  depot 
where  the  light  is  kept  burning  for  the  purpose  of  enabling  pas- 
sengers to  alight  in  safety?  Was  the  defendant  required  to 
notify  a  passenger  of  the  danger  of  alighting  on  the  dark  side 
of  the  train,  when  the  passenger  admits  frankly  that,  "It  was 
dark  and  I  couldn't  see  to  get  off,  because  I  had  fallen  twice 
there  before  by  reason  of  the  distance  being  greater"?  This 
admission  is  in  itself  sufficient  to  eliminate  all  question  of  the 
defendant's  duty  to  notify  plaintiff  of  the  conditions  existing  at 
the  Franklinton  station.  Experience  had  given  him  a  lasting 
notice. 

It  is  said  in  the  opinion  of  the  Court  that  the  fact  that  plain- 
tiff was  riding  on  the  platform  in  violation  of  the  rules  of  the 
defendant  and  the  notices  posted  in  the  cars  had  nothing  to  do 
with  his  iujtiry.  The  case  relied  upon  is  Wood  v.  R.  R.,  49 
Mich.,  372.  In  my  opinion,  this  case  is  so  far  different  from 
the  facts  in  bur  case  as  to  make  it  inapplicable  as  an  authority. 
I  think  the  present  case  falls  within  the  exception  noted  in 
Wood  r.  R.  R.,  in  the  following  language:  "Had  the  plaintiff 
been  in  an  improper  position  when  the  cars  stopped  and  because 
thereof  attempted  or  been  obliged  to  resort  to  unusual  methods 
to  alight,  and  been  injured  while  so  doing,  the  case  would  be 
different,  as  the  second  wrongful  act  would  contribute  directly  to 
the  injury."  The  decision  in  that  case  turned  entirely  upon  the 
fact  that  the  plaintiff  was  alighting  in  the  vsiial  and  customary 
manner  and  place.  Sheriff  Kearney's  violation  of  the  posted 
notices  and  the  rules  of  the  company  was  a  cause  in  the  absence 
of  which  the  accident  would  not  have  occurred,  and  he  is  denied 
the  right  to  recover  by  section  2628  of  the  Revisal.  Wagner  v. 
R.  R„  147  X.  C,  315.' 

3.  If  this  case  was  properly  submitted  to  the  jury,  as  is  held 
by  the  majority  of  the  Court,  I  am  convinced  that  the  defendant 
was  seriously  prejudiced  in  the  trial  by  the  charge  of  the  court 
and  by  the  refusal  to  give  the  defendant's  requests  for  special 
instructions.  One  of  the  principal  exceptions  to  the  charge  is 
contained  in  the  following  instruction : 
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"But  although  you  might  find  that  he  went  out  and  sat  down 
on  the  platform  while  the  train  was  in  motion,  and  he  remained 
there,  without  any  injury,  until  the  train  stopped,  if  you  find 
it  did  stop,  and  when  it  stopped  at  the  usual  place  of  stopping 
the  train  for  passengers  to  alight,  he  then  being  in  the  position 
on  the  platform,  attempted  to  alight  from  the  train  while  it  was 
stationary,  and  before  he  had  reasonable  time  to  alight,  the 
train  moved  forward,  and  by  its  motion  in  going  forward  struck 
him  and  knocked  him  down  and  ran  over  his  foot  and  injured 
him,  he  would  be  entitled  to  recover." 

While  the  defendant  objects  to  the  form  of  this  instruction, 
and  its  form  has  been  repeatedly  held  to  te  erroneous  (Ruffin  v. 
R.  R,,  142  K  C,  120;  Witsell  v.  R,  R.,  120  K  C,  557;  Bottoms 
V.  R,  R.,  109  ^.  C,  72),  the  defendant  also  attacks  the  instruc- 
tion for  error  in  its  substance,  and  I  think  the  point  is  well 
taken  and  finds  direct  support  in  the  opinion  of  Mr,  Justice 
Walker  in  Miller  v.  R.  R,,  143  JST.  C,  123.  In  the  MilUr  case 
it  was  held  to  be  error  to  instruct  the  jury,  "If  you  find  as  a 
fact  from  the  evidence  that,  at  the  time  he  got  on  the  caboose, 
it  was  not  hitched  on  and  connected,  coupled  with  the  engine, 
he  was  on  the  car  wrongfully,  and  he  cannot  recover  in  this 
action."  In  discussing  the  reason  for  holding  this  instruction  to 
be  erroneous,  Mr.  Justice  Walker  says:  "The  liability  of  the 
defendant  did  not  exclusively  depend  upon  whether  the  caboose, 
when  the  plaintiff  got  on  it,  was  coupled  to  the  engine.  If  it 
was  not,  there  were  other  facts  and  other  questions  to  be  con- 
sidered, both  in  regard  to  defendant's  negligence  and  plaintiff \s 
contributory  negligence." . 

The  objection  to  the  form  of  the  question  given  in  the  present 
case  is  noted  in  the  Court's  opinion,  but  no  reference  is  made  to 
the  objection  to  the  substance,  which  was  the  objection  insisted 
upon  by  the  defendant.  I  am  of  opinion,  as  argued  by  the  de- 
fendant, that  the  instruction  had  the  effect  of  telling  the  jury 
that  if  they  believed  certain  parts  of  the  plaintiff's  testimony 
he  would  he  entitled  to  recover,  without  regard  to  the  other  evi- 
dence. The  instruction  contains  a  statement  of  the  law  govern- 
ing this  case  that  is  in  conflict  with  every  decision  of  this  Court 
on  the  subject  of  a  carrier's  liability  for  injury  to  passengers 
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traveling  on  a  mixed  train.  It  contains  the  statement  that  the 
plaintiff  would  be  entitled  to  recover  if  the  train  moved  forward, 
No  reference  is  made  to  the  requirement  that  the  movement 
must  have  been  negligent  and  that  it  would  not  be  negligent  if 
it  was  due  to  the  cars  "taking  up  slack,"  as  testified  to  by  the 
plaintiff  and  which  is  one  of  the  usual  incidents  to  the  operation 
of  a  mixed  train.  This  instruction  eliminates  the  plaintiff's 
conduct  in  alighting  from  the  train  on  the  side  opposite  the 
station,  in  the  dark,  at  a  point  at  which  he  had  fallen  twice  be- 
fore and  when  he  knew  the  probability  that  the  cars  would  take 
up  slack,  and  it  eliminates  his  conduct  in  alighting  from  the 
train  at  a  place  where  the  distance  to  the  ground  was  six  inches 
greater  than  on  the  side  towards  the  depot,  and  by  sitting  on 
the  platform  in  violation  of  the  rules  of  the  company,  which  he 
knew,. and  the  notices  posted  in  the  cars  in  compliance  with  the 
statute,  and  by  sliding  down  the  steps  in  a  sitting  posture  hold- 
ing to  an  iron  rail  with  his  left  hand.  The  instruction  elimi- 
nates the  fact,  as  shown  by  the  defendant,  that  passengers  inva- 
riably get  off  on  the  east  side  of  the  train  because  provision  is 
made  for  them  on  that  side,  and  it  deprives  the  jury  of  the 
right  to  consider  whether  the  plaintiff  would  have  been  knocked 
down  by  the  movement  of  the  train  if  he  had  been  alighting 
from  the  train,  at  the  proper  place  and  in  the  proper  manner, 
and,  in  violation  of  the  very  fundamental  principle  of  all  action- 
able negligence,  it  omits  all  reference  to  proximate  cause.  The 
baneful  effect  of  this  charge  could  not  be  cured  by  general  in- 
structions on  the  issues,  and  I  think  the  defendant  is  entitled  to 
a  new  trial. 

The  charge  does  not  contain  a  definition  of  proximate  cause, 
and  his  Honor  repeatedly  charged  the  jury  and  omitted  all 
reference  to  that  material  element  of  actionable  negligence. 
Because  of  this  omission,  the  following  instruction  is,  in  my 
opinion,  erroneous :  "I  charge  you  that  if  you  shall  find  from 
the  evidence,  by  its  greater  weight,  that  the  train  was  slowed 
down  on  approaching  the  depot  at  Franklinton,  at  the  usual 
place  of  slowing  down  the  train,  and  shall  further  find  from 
the  evidence  that  the  train  came  to  a  stop  before  the  plaintiff 
attempted  to  alight  from  the  train,  and  that  just  as  the  plaintiff 
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was  in  the  act  of  alighting,  and  before  he  had  a  reasonable  time 
to  alight,  and  before  the  passengers  who  were  to  alight  at  the 
station  had  a  reasonable  time  to  alight,  the  defendant's  engineer 
suddenly,  without  notice,  moved  the  train  forward,  which  motion 
of  the  train  caused  the  plaintiff  to  fall,  or  struck  him  and 
knocked  him  down,  and  the  train  ran  over  his  foot  and  injured 
him,  it  is  your  duty  to  answer  the  first  issue  "Yes,"  although 
the  plaintiff  was  getting  off  on  the  opposite  side  of  the  train 
from  the  station  and  on  the  side  that  passengers  were  not  accus- 
tomed to  alight." 

In  sustaining  this  charge  the  majority  of  the  Court  find  it 
necessary  to  hold  that  proximate  cause  upon  the  facts  of  this 
case  is  a  question  of  law.  This  can  only  be  done  by  holding  that 
there  is  no  evidence  of  contributory  negligence  on  the  part  of 
the  plaintiff.  In  considering  this  instruction  the  defendant  is 
entitled  to  the  strongest  evidence  in  the  record  tending  to  show 
contributory  negligence,  whether  offered  by  the  plaintiff  or  the 
defendant,  because  the  jury  was  at  liberty  to  accept  the  defend- 
ant's evidence  as  true.  There  was  evidence  to  the  effect  that 
it  was  very  dark  on  the  side  of  the  train  on  which  plaintiff 
alighted;  that  it  was  not  the  proper  place  to  alight,  and  that 
passengers  invariably  alighted  on  the  opposite  side;  that  the 
plaintiff  knew  of  danger  in  alighting;  that  the  difference  in  the 
distance  to  the  ground  on  the  two  sides  is  six  inches  by  actual 
measurement ;  that  the  plaintiff  knew  there  was  a  foot  slack  be-, 
tween  the  box  cars  and  that  this  would  cause  the  train  to  move 
forward  after  the  engine  had  stopped;  that  immediately  upon 
the  train  stopping,  and  without  waiting  to  see  if  the  stop  was 
final,  the  plaintiff  attempted  to  alight ;  that  he  was  sitting  upon 
the  platform  in  violation  of  the  rules  of  the  company  and 
printed  notices,  and  without  arising  he  slid  in  a  sitting  posture 
down  the  steps,  holding  to  the  iron  rod  only  with  his  left  hand, 
and  that  on  account  of  his  failure  to  have  sufficient  power,  on 
account  of  his  position,  to  get  up  straight,  and  when  he  was 
about  to  sit  back  on  the  steps  and  in  an  unbalanced  condition 
due  to  the  manner  in  which  he  was  alighting,  he  was  knocked 
down  by  the  movement  of  the  train,  and  there  is  no  evidence 
that  the  movement  of  the  train  would  have  knocked  him  down 
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if  he  had  been  alighting  in  a  proper  manner  on  the  side  of  the 
train  provided  for  that  purpose.  Can  it  be  that  that  recital 
of  the  evidence  in  this  case  contains  no  evidence  of  a  failure 
on  the  part  of  the  plaintiff  to  exercise  the  care  of  a  prudent 
man?  If  it  is  conceded  to  contain  such  evidence,  under  the 
decisions  of  this  Court  the  question  of  proximate  cause  was  a 
matter  for  the  jury,  and  it  was  necessary  that  they  should  find 
that  defendant's  negligence  was  the  proximate  cause  of  the  in- 
jury before  they  could  answer  the  first  issue  "Yes."  The  Court 
refuses  to  sustain  the  exception  to  this  instruction  because,  as 
is  said  in  the  opinion,  "according  to  the  evidence  of  the  plain- 
tiff, if  believed,  the  real  cause  was  the  negligent  act  of  tlie  de- 
fendant in  moving  its  train  while  the  plaintiff  was  alighting." 
Is  there  no  evidence  from  which  the  jury  could  find  that  the 
plaintiff's  conduct  was  the  cause  of  his  injury?  Is  proximate 
cause  to  be  tested  by  plaintiff's  evidence  alone?  I  cannot  agree 
with  the  conclusion  of  the  majority  of  the  Court.  I  have  failed 
to  find  in  plaintiff's  evidence  the  statement  that  the  defendant 
moved  the  train,  but  on  the  other  hand  I  find  the  plaintiff's  posi- 
tive statement  that  the  train  was  caused  to  move  by  the  slack 
in  the  cars  being  taken  up.  I  find  upon  examining  the  cases 
that  whenever  the  question  has  been  presented  to  this  Court  it 
has  always  been  held  that  proximate  cause  is  a  question  for  the 
jury  whenever  the  facts  would  admit  of  two  conclusions.  It  has 
been  held  invariably  that  it  is  improper  to  charge  that  certain 
facts,  if  found  to  be  true,  would  constitute  contributory  negli- 
gence and  bar  a  recovery,  without  adding  the  essential  element  of 
'proximate  cause,  A  striking  illustration  will  be  found  in  Roberts 
V,  R.  R.,  155  N.  C,  89,  in  which  the  defendant's  request  for  an 
instruction  that  if  certain  facts  were  found  to  be  true  the  plain- 
tiff would  be  guilty  of  contributory  negligence  was  modified  by 
adding  the  element  of  proximate  cause.  The  Court  in  an  opin- 
ion by  Mr,  Justice  Iloke  holds  that  this  modification  was  proper 
and  that  the  Court  could  not  have  made  the  conduct  of  the  plain- 
tiff "determinative  and  controlling,  and  as  a  matter  of  law  the 
proximate  cause  of  the  injury."  In  the  recent  case  of  Boney  v. 
R,  R,,  155  N".  C,  95,  will  be  found  three  special  instructions 
requested  by  the  defendant,  each  containing  the  recital  of  certain 


K  C]  SPRIXG  TERM,  1912.  547 

Kearney  v,  R.  R. 

facts  which  the  defendant  r^arded  as  constituting  contributory 
negligence,  and  upon  the  basis  of  the  finding  of  such  facts  by  the 
jury  the  defendant  requested  the  court  to  charge  the  jury  to 
answer  the  issue  of  contributory  negligence  "Yes."  These  in- 
structions were  given,  except  that  the  element  of  proximate  cause 
was  added  to  each,  which  this  Court  said  was  proper.  The  very 
theory  upon  which  the  Boney  case  was  submitted  to  the  jury  was 
that  proximate  cause  is  a  question  for  the  jury,  and  that  princi- 
ple was  invoked  in  denying  the  defendant  a  new  trial  for  refusal 
to  give  certain  instructions  requested.  In  an  elaborate  discussion 
of  proximate  cause  by  Mr,  Justice  AUen,  it  is  held  that :  'When 
it  appears  that  plaintiff's  intestate,  an  engineer,  was  killed  by  a 
collision  of  his  passenger  train  with  another  train  at  a  station 
which  it  was  entering,  the  rules  of  the  company,  known  to  him, 
prescribing  that  under  the  conditions  a  speed  over  six  miles  an 
hour  was  prohibited  and  he  was  running  thirty  miles  an  hour, 
an  instruction  that  the  jury  should  find  the  intestate  guilty  of 
contributory  negligence  which  would  bar  his  recovery  leaves  out 
the  essential  point  that  it  must  approximately  cause  the  injury, 
and  is  an  improper  one." 

That  proximate  cause  is  a  question  for  the  jury  when  more 
than  one  inference  can  be  drawn  from  the  evidence  is  nowhere 
more  vigorously  maintained  than  by  the  Chief  Justice  and  Mr. 
Justice  Hoke  in  their  dissenting  opinions  in  Kearns  t\  R,  R., 
139  N.  C,  470,  and  they  cite  the  differing  views  of  the  members 
of  this  Court  as  proof  positive  that  more  than  one  inference 
could  be  drawn  from  the  evidence  in  that  case.  The  Chief  Jus- 
tice speaks  of  proximate  cause  as  "a  matter  of  fact  eminently 
for  a  jury  to  decide." 

It  was  held  in  Ramshottom  v.  R.  R.,  138  X.  C,  38,  that 
"Where  two  different  conclusions  could  be  fairly  drawn  as  to 
whether  there  was  a  negligent  breach  of  duty  in  not  stopping  a 
train,  and  whether  the  injury  was  one  that  any  man  of  ordinary 
prudence  might  have  expected  from  the  facts  as  they  existed,  an 
instruction  that  withdrew  the  decision  of  both  of  these  elements 
of  actionable  negligence  from  the  jury  and  submitted  to  them 
only  the  question  whether  the  failure  to  stop  the  train  caused 
the  injury  was  erroneous." 
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It  has  been  frequently  held  by  this  Court  that  an  instruction 
which  makes  the  liability  of  the  defendant  depend  upon  its  neg- 
ligence, without  regard  to  whether  such  negligence  was  the  proxi- 
mate cause  of  the  injury,  is  erroneous.  Butts  v,  B,  B,,  133 
N.  C,  82.  And  cases  are  almost  as  numerous  as  the  leaves  that 
fall  sustaining  the  principle  that  proximate  cause  is  for  the  jury 
when  more  than  one  conclusion  can  be  drawn  from  the  evidence. 
Stout  V.  Turnpike  Co,,  153  N.  C,  513 ;  Muse  v.  B,  B,,  149  K  C, 
451 ;  Wagner  v.  B.  B.,  147  N".  C,  325 ;  Boney  v.  B.  B.,  145 
N.  C,  248 ;  Whisenhant  r.  B.  B.,  137  N.  C,  349 ;  Lassiter  v. 
B.  B.,  133  N.  C,  244 ;  Dunn  v.  B.  B.,  126  N.  C,  343. 

It  is  said  in  the  opinion  of  the  Court  that  if  it  should  be  held 
that  there  is  evidence  of  negligence  on  the  part  of  the  plaintiff, 
this  would  not  prevent  a  recovery  unless  it  was  contributory, 
and  that  it  could  not  be  contributory  unless  the  real  proximate 
cause  of  the  injury.  This  is,  I  think,  an  incorrect  idea  of  con- 
tributory negligence.  It  is  not  essential  that  the  plaintiff's  neg- 
ligence should  be  the  real  proximate  cause  of  the  injury.  It  is 
sufficient  if  it  is,  as  the  words  imply,  a  contributing  cause.  If 
the  plaintiff's  negligence  is  the  real  proximate  cause  of  the  in- 
jury in  the  sense  of  sole  proximate  cause,  the  act  of  the  defend- 
ant would  not  be  the  real  proximate  cause,  and,  therefore,  would 
not  be  actionable.  The  injury  would  then  be  the  result  of  plain- 
tiff's own  negligence  and  not  his  contributory  negligence.  It 
cannot  be  said  as  a  matter  of  law  that  the  movement  of  the 
train  was  the  real  proximate  cause  when  it  does  not  appear  that 
plaintiff  would  have  been  injured  if  he  had  been  alighting  in 
a  proper  manner.  Plaintiff's  own  testimony  shows  that  he  was 
in  an  unbalanced  position  due  to  his  own  conduct.  Could  not 
the  jury  say  that  such  position  contributed  to  cause  the  fall,  and 
that  he  would  not  have  fallen  if  he  had  exercised  the  care  of  a 
prudent  man?  The  true  rule,  as  laid  down  by  Beach  on  Con- 
tributory !N'egligence,  sees.  34,  35,  is  that  if  the  negligence  of 
the  plaintiff  contributed  in  any  degree  to  cause  or  occasion  the 
accident,  there  can  be  no  recovery.  Mr.  Beach  says :  "However 
it  may  have  been  expressed,  the  principle  underlying  all  these 
decisions  seems  to  be,  and  verily  it  is,  the  only  sound  basis  upon 
which  they  can  rest,  that  whenever  the  plaintiff's  case  shows 
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any  want  of  ordinary  care  under  the  circumstances,  even  the 
slightest,  contributing  in  any  degree,  even  the  smallest,  as  a 
proximate  c^use  of  thfi  injury  for  which  he  brings  his  action, 
his  right  to  recover  is  thereby  destroyed.  .  .  .  There  can  be 
no  middle  ground ;  either  the  truth  of  these  elementary  proposi- 
tions must  be  conceded  or  the  whole  theory  of  our  modem  law 
of  contributory  negligence  must  be  abandoned." 

I  think  the  evidence  shows  conclusively  that  the  plaintiff's 
conduct  was  the  proximate  cause  of  his  injury;  other  members 
of  the  Court  draw  the  conclusion  that  the  movement  of  the  train 
was  the  proximate  cause  as  a  matter  of  law.  Would  it  not  be 
as  little  as  the  defendant  is  entitled  to  to  submit  that  question 
to  the  jury  under  proper  instructions  from  the  court  ? 

There  is  no  similarity  in  the  case  of  Darden  v,  R.  R^,  144 
N".  C,  1,  referred  to  as  sustaining  the  position  of  the  Court  that 
the  conduct  of  the  defendant  in  this  case  was  as  a  matter  of 
law  the  proximate  cause  of  plaintiff's  injury.  In  that  case  the 
plaintiff  was  alighting  at  a  proper  place  and  was  stepping  from 
the  train  in  a  proper  manner.  There  was  no  evidence  that  his 
manner  of  alighting  was  in  any  way  the  cause  of  his  injury. 
On  the  other  hand,  it  appeared  that  when  the  train  had  almost 
come  to  a  complete  stop  and  some  one  had  called  out,  "All  off 
for  Springhill,"  plaintiff  went  out  on  the  platform  and  just  as 
he  was  in  the  act  of  alighting,  "one  foot  on  the  bottom  step  and 
the  other  on  the  ground,"  the  brakeman  threw  his  lantern  and 
holloaed,  "All  off  for  Springhill,"  and  the  engineer  opened  his 
throttle  and  the  train  jerked  off.  It  appeared  that  the  brake- 
man  was  in  position  to  see  the  plaintiff  as  he  was  alighting,  and 
it  was  his  duty  to  see  that  passengers  had  descended  from  the 
steps  to  the  ground  before  signaling  the  engineer.  It  is  doubtful 
if  there  was  any  evidence  of  negligence  on  the  part  of  the  plain- 
tiff in  that  case.  The  negligence  complained  of  was  his  attempt- 
ing to  alight  from  a  moving  train,  and  there  was  no  evidence  in 
the  case  that  the  speed  of  the  train  was  such  that  it  would  have 
thrown  him  if  the  train  had  not  been  suddenly  jerked  while  he 
was  in  the  act  of  alighting.  There  was  no  evidence  that  the 
plaintiff's  manner  of  alighting  in  any  way  contributed  to  cause 
his  injury,  and  under  such  circumstances  it  was  said  that  the 
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proximate  cause  of  the  injury  mas  the  premature  signaling  to 
the  engineer  hy  the  hrakemxin  to  ''go  ahead/'  I  do  not  think 
such  facts  are  similar  to  the  facts  in  this  case,  and  I  cannot 
agree  with  the  Court  in  saying  that  that  case  presented  "stronger 
evidence  of  contributory  negligence  than  is  shown  by  the  plain- 
tiff's evidence  in  this  case."  Darden  was,  in  the  most  unfavor- 
able light  of  the  evidence,  attempting  to  alight  from  a  moving 
'  train  after  his  station  had  been  called  and  the  usual  place  of 
alighting  reached;  the  brakeman  nearby  signaled  the  engineer 
ahead  while  he  was  alighting;  the  engineer,  in  obedience  to 
such  signal,  suddenly  jerked  the  train;  the  brakeman  knew 
that  Darden  was  going  to  alight  at  that  point.  In  this  case 
Sheriff  Kearney,  without  the  knowledge  of  any  of  defendant's 
employees,  immediately  upon  the  stopping  of  a  mixed  train 
attempted  to  alight  by  sliding  down  the  steps;  he  lost  his  bal- 
ance as  the  result  of  the  manner  and  place  in  which  he  alighted 
and  saw  he  was  going  to  sit  back  on  the  steps,  and  while  in  that 
uncertain  position  the  train  moved  forward  and  he  was  injured. 
There  is  nowhere  in  the  record  a  single  word  of  evidence  that 
supports  the  view  that  Sheriff  Kearney  would  have  been  hurt 
if  he  had  been  in  the  act  of  alighting  from  the  train  in  a  proper 
manner.  The  facts  alone  would  seem  to  distinguish  this  case 
from  Darden's  case, 

I  have  examined  Smith  v.  R.  R„  147  X.  C,  451,  and  I  am 
unable  to  find  anything  in  the  facts  or  the  law  of  that  case  to 
sustain  the  position  that  the  movement  of  the  train  was  as  a 
matter  of  law  the  proximate  cause  of  the  injury  to  this  plaintiff. 
There  the  plaintiff  was  a  passenger  on  the  defendant's  train 
bound  for  Mebane,  N.  C,  and  when  the  train  reached  that  point 
it  stopped  at  a  place  about  fifty  yards  east  of  the  usual  stopping 
place;  the  plaintiff  thereupon  went  upon  the  platform  for  the 
purpose  of  alighting  and  discovered  that  a  train  of  box  cars  was 
on  the  side-track  on  the  north  side  and  a  train  with  engine 
attached  was  on  the  south  side  of  the  car  on  which  she  arrived ; 
that  the  side-tracks  were  close  to  the  track  on  which  was  the  car 
she  was  on;  that  no  one  of  the  train  crew  was  there  to  assist 
her  to  alight,  as  she  was  well  acquainted  with  the  ground ;  that 
passengers  are  usually  received  and  discharged  on  the  south 
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side  of  the  track  where  the  depot  is  situated ;  that  when  plaintiff 
reached  the  platform  the  local  train  began  to  move  east  along 
where  she  stood  on  the  platform ;  that  she  hesitated  to  attempt 
to  alight  there,  and  while  she  was  standing  there,  not  over  half 
a  minute,  the  train  on  which  she  was  began  to  move  slowly  to- 
wards the  station,  and  she  supposed  it  was  going  to  pull  up  to 
the  place  to  alight,  and  instead  it  increased  its  speed,  and,  by 
jerking,  threw  plaintiff  off  and  injured  her.  Upon  these  facts 
the  plaintiff  was  nonsuited.  In  an  opinion  by  Mr,  Justice  Hoke 
this  Court  holds  that  the  evidence  of  negligence  was  sufficient 
to  be  submitted  to  the  jury,  and  there  was  no  testimony  in  the 
record  to  justify  the  ruling  that  as  a  inatter  of  law  the  plaintiff 
was  guilty  of  contributory  negligence.  The  question  of  proxi- 
mate cause  was  not  presented  and  is  not  discussed  in  the  opinion. 

The  quotation  from  Moore  on  Carriers,  sec.  38,  in  the  opinion 
of  the  Court,  should  be  read  in  connection  with  the  opening 
sentence  of  that  section :  "It  is  the  duty  of  the  servants  of  a 
carrier  of  passengers,  especially  when  in  charge  of  a  railroad 
train,  to  stop  it  a  reasonable  time  to  allow  passengers  to  board 
or  alight  with  safety;  and  in  the  ahsence  of  contributory  negli- 
gence on  the  part  of  the  passenger,  the  carrier  is  liable  for  in- 
juries resulting  from  a  failure  to  perform  this  duty."  In 
stating  that  the  movement  of  the  train  is  in  such  cases  the  proxi- 
mate cause  of  the  injury,  the  author  had  reference  to  cases  in 
which  the  passenger  was  alighting  in  a  proper  manner  and  at 
a  proper  place,  and  in  which  the  passenger's  conduct  did  not 
tend  to  establish  contributory  negligence  on  his  part. 

The  defendant  requested  the  court  to  answer  the  issue  of  neg- 
ligence "IN'o,"  if  they  should  find  that  plaintiff  attempted  to 
jump  from  the  train  as  it  was  moving  into  Franklinton,  or  if 
they  should  find  from  the  evidence  that  at  the  time  of  his  injury 
plaintiff  was  attempting  to  alight  from  a  moving  train.  These 
instructions  contain  correct  statements  of  law  and  are  supported 
by  defendant's  evidence.  They  were  refused,  and  such  refusal 
is  conceded  to  be  error  unless  the  requested  instructions  were 
substantially  given  in  the  charge.  The  charge  quoted  by  the 
Court  as  covering  the  requested  instructions  opens  with  this 
language:    "If  you  find  from  the  evidence  that  the  train  was 
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being  properly  conducted  and  in  motion/'  etc.  I  think  it  dear 
that  the  defendant  was  entitled  to  the  instructions  as  requested, 
without  modification.  If  the  train  was  in  motion  when  plaintiff 
fell  he  would  not  be  entitled  to  recover,  and  it  would  make  no 
difference  how  the  train  was  being  operated  by  the  defendant. 
That  part  of  the  charge  quoted  in  the  opinion  of  the  Court,  as 
well  as  other  parts  of  the  charge,  show  that  the  court  below 
treated  the  question  of  plaintiff's  alighting  from  a  moving  train 
as  one  of  contributory  negligence.  It  is  not  a  question  of  con- 
tributory negligence.  Whether  the  plaintiff  exercised  the  care 
of  a  prudent  man  or  not,  if  he  was  injured  while  the  train  was 
moving  into  the  station  at  Franklinton,  the  jury  would  be 
required  to  answer  the  first  issue  "No." 

His  Honor  repeats  the  view  that  the  defendant  would  not  be 
relieved  if  plaintiff  attempted  to  alight  from  a  moving  train 
unless  the  train  was  being  properly  conducted,  when  he  charges 
the  jury :  "The  defendant  would  not  be  guilty  of  negligence  if 
it  was  moving  its  train  in  the  ordinary  way  and  without  any 
negligence  on  its  part  in  the  management  of  its  train."  In 
place  of  this  confusing  and  erroneous  charge  on  the  question  of 
defendant's  liability,  if  the  train  was  moving  when  plaintiff  was 
hurt,  the  defendant  requested  the  simple,  correct  instruction: 
"If  you  find  from  the  evidence  that  at  the  time  of  his  injury 
the  plaintiff  was  attempting  to  alight  from  a  moving  train,  you 
will  answer  the  first  issue  'No,' "  which  was  refused.  In  this  I 
think  there  was  error  prejudicial  to  the  defendant  for  which  a 
new  trial  should  be  granted. 

I  will  notice  two  other  instructions  requested  by  defendant, 
which  are  sustained  by  authority  and  which  the  defendant  was 
entitled  to  have  submitted  to  the  jury:  "If  you  find  by  the 
greater  weight  of  the  evidence,  the  burden  being  upon  the  plain- 
tiff, that  the  plaintiff  was  caused  to  fall  by  a  jerk  of  the  train, 
the  court  charges  you  that  in  taking  passage  upon  a  mixed 
freight  and  passenger  train  a  passenger  assumes  the  usual  risks 
incident  to  traveling  upon  such  trains,  when  managed  by  prudent 
and  competent  men  and  in  a  careful  and  prudent  manner;  and 
unless  you  find  by  the  greater  weight  of  the  evidence,  the  burden 
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being  upon  the  plaintiff,  that  this  train  was  not  managed  by 
prudent  and  competent  men  in  a  careful  and  prudent  manner, 
you  will  answer  the  first  issue  *No/  " 

"A  passenger  on  a  mixed  freight  and  passenger  train  takes 
the  risk  of  jars  not  caused  by  the  negligence  of  the  railroad 
company,  but  which  are  usual  and  consequent  on  such  mode  of 
transportation,  and  the  burden  is  upon  the  plaintiff  to  satisfy 
the  jury  by  a  preponderance  of  evidence  that  the  jerk  of  which 
he  complains  was  not  such  as  is  usual  and  consequent  upon  the 
operation  of  a  mixed  train;  and  if  he  has  failed  to  so  satisfy 
you,  you  will  answer  the  first  issue  'No.' " 

These  instructions  are  in  strict  accordance  with  the  principles 
announced  by  this  Court  in  Marable  v,  R,  R.,  142  N.  C,  563 ; 
SiUtle  V.  R.  R.,  150  JST.  C,  668,  and  Usury  v.  Watkim,  152  N.  C, 
760.  They  were  refused,  and  in  this  I  think  there  was  error. 
It  was  of  the  greatest  importance  to  a  correct  presentation  of 
the  case  from  the  defendant's  standpoint  to  have  the  burden 
placed  upon  the  plaintiff  of  showing  by  a  preponderance  of  the 
evidence  that  this  mixed  train  was  not  managed  by  prudent  and 
careful  men  in  a  careful  manner  and  that  the  injury  of  which 
he  complained  was  not  such  as  is  ordinarily  incident  to  the  oper- 
ation of  a  mixed  train. 

I  have  written  at  length  in  this  case  because  I  am  convinced 
that  the  defendant  was  seriously  prejudiced  in  the  trial,  and 
that  the  errors  complained  of  are  of  such  nature  as  to  entitle 
the  defendant  to  a  new  trial.  Specific  instructions  were  requested 
on  all  of  the  most  important  phases  of  the  case,  all  of  which 
were  refused.  His  Honor  attempted  to  cover  some  of  the  re- 
quests by  general  statements  in  his  charge.  The  defendant's 
request  on  contributory  negligence  was  particularly  full  and 
directed  the  jury  to  plaintiff's  evidence.  In  the  Court's  opinion, 
it  is  said  that  his  Honor  gave  the  defendant  all  it  was  entitled 
to  on  the  question  of  contributory  negligence  when  he  instructed 
the  jury  in  substance  that  the  plaintiff  was  negligent  if  he  failed 
to  exercise  the  care  of  one  of  ordinary  prudence  similarly  situ- 
ated. It  would  be  impossible  to  conceive  of  a  more  general  in- 
struction on  the  subject  of  contributory  negligence  or  a  more 
abstract  statement  of  the  law.    This  Court  has  repeatedly  held 
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that  "It  is  the  duty  of  a  trial  judge  to  give  a  requested  prayer 
for  special  instruction,  which  is  correct  in  itself,  material  to  the 
case,  and  based  upon  certain  facts  reasonably  assumed  from  the 
evidence;  and  a  general  and  abstract  charge  of  the  law  appli- 
cable to  the  case  is  not  sufficient/'  Baker  v.  R.  R,,  144  !N".  C, 
36 ;  Ilom^  v.  Power  Co.,  141  N.  C,  58 ;  S.  v.  Dunlap,  65  :N'.  C, 
288 ;  George  v.  Smith,  51  N.  C,  273. 

This  case  was  closely  contested  and  it  was  important  to  the 
parties  to  have  the  benefit  of  their  special  requests  for  instruc- 
tion and  that  the  charge  of  the  court  should  be  free  from  error. 
I  am  of  opinion  that  neither  requirement  has  been  observed, 
and,  if  the  action  is  a  proper  one  to  be  submitted  to  the  jury,  a 
new  trial  should  be  ordered  in  order  that  the  defendant  may 
have  its  cause  presented  in  a  manner  free  from  harmful  error. 

Hoke,  J.,  concurring :  I  concur  in  the  decision  affinning  the 
judgment.  The  court  charged  the  jury,  in  effect,  that  plaintiff 
was  not  entitled  to  their  verdict  on  the  issues  if  he  was  injured 
in  the  effort  to  get  off  a  moving  train  or  by  reason  of  going  on 
the  platform  while  the  train  was  in  motion,  or  if  he  was  in- 
jured by  reason  of  the  slack.  The  verdict,  then,  has  been  ren- 
dered on  the  theory  necessarily  accepted  by  the  jury,  that  plain- 
tiff received  his  hurt  by  reason  of  defendant's  negligence  in 
giving  the  train  a  sudden,  violent  movement  forward,  eight  or 
ten  feet,  while  plaintiff  was  in  the  act  of  alighting  from  the 
train  on  which  he  was  a  passenger;  that  at  the  time  of  the 
occurrence  the  train  had  come  to  a  full  stop  at  the  regular  place 
at  the  station,  and  plaintiff,  at  the  proper  time,  was  endeavoring 
to  alight  from  the-  train  on  the  side  where  passengers  or  good 
numbers  of  them  were  accustomed  to  alight  and  where  it  was 
ordinarily  safe  to  do  so,  and  was  taking  the  precaution  to  slide 
down,  holding  on  to  the  usual  supports,  in  order  to  avoid  a 
possible  injury  by  making  too  long  a  step.  In  this  condition, 
when  plaintiff  had  no  reason  to  expect  it,  the  train,  as  stated, 
was  jerked  violently  forward,  throwing  plaintiff  down  and  run- 
ning over  his  foot.  There  was  evidence  to  support  the  view. 
The  jury  have  accepted  it,  and  on  this  theory  the  question  of 
contributory  negligence  and  of  proximate  cause  involved  in  it 


K  C]  SPRING  TERM,  1912.  555 

FULQHUM  V.  R.  R. 

are  removed  as  a  matter  of  law  and,  on  the  record,  the  recovery 
should  be  upheld  both  in  law  and  fact.  Thorp  v.  Traction  Co,, 
present  term,  159  N.  C. ;  Darden  v.  R,  R.,  144  N".  C,  1 ;  Clark  v. 
Traction  Co,,  138  N.  C,  77 ;  Hodges  v,  R,  R.,  120  N".  C,  555. 


J.  L.  FULGHUM  and  Wife,  LOU  FULGHUM,  v.  ATLANTIC 
COAST  LINE  RAILROAD  COMPANY. 

(Filed  10  April, -1912.) 

1.  Carriers  of  Passengers  —  Stations  —  Safety  of  Passengers — Flag 

Stations — Duty  df  Carriers. 

A  common  carrier  is  not  held  to  the  same  high  degree  of  care 
to  provide  safe  means  of  access  to  and  from  its  stations  for  the 
use  of  passengers,  at  a  flag  station  where  the  passengers  alight  at 
a  crossing,  and  where  the  law  does  not  require  them  to  keep  a 
depot  or  platform,  as  it  Is  at  a  depot  in  cities  and  towns. 

2.  Same — Negligence — Questions  of  Law. 

At  a  flag  station,  where  the  law  does  not  require  the  carrier  to 
provide  depots  or  platforms  at  the  station,  and  where  the  trains 
are  flagged,  it  is  not  negligence  for  the  carrier  to  lay  a  few 
cross-ties  at  intervals  along  its  right  of  way  for  the  purpose  of 
repairlDg  its  track,  where  they  are  in  plain  view  of  the  passen- 
gers and  not  dangerous  to  a  person  exercising  ordinary  care. 

3.  Carriers   of   Passengers — Flag   Stations — Safe   Egress — Contribu- 

tory Negligence — Evidence. 

Where  a  passenger  has  safely  alighted  in  broad  daylight  at  a 
flag  station  of  the  carrier,  and  is  Injured  by  stepping  upon  a 
cross-tie  left  there  for  the  puriM)se  of  repairing  the  track,  lying 
lengthwise  on  a  slanting  ditch  along  the  roadbed,  which  had 
plainly  become  slippery  with  rain  and  mud,  and  it  appears  from 
her  own  testimony  that  she  could  have  safely  stepped  over  the 
cross-tie  or  have  gone  around  it,  her  contributory  negligence  in 
thus  acting  will  bar  her  recovery.  Hinshaw's  case,  118  N.  C, 
1052,  cited  and  distinguished. 

4.  Nonsuit  —  Plaintiffs  Evidence  —  Contributory  Negligence — Ques- 

tions of  Law. 

Where  the  plaintiff's  own  evidence  discloses  such  contributory 
negligence  as  bars  her  recovery,  a  motion  to  nonsuit  should  be 
sustained. 

Clark,  C.  J.,  dissenting. 
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Appeal  from  Peebles,  J,,  at  September  Term,  1911,  of  John- 
ston. 

This  is  a  civil  action,  instituted  by  the  plaintiffs  to  recover 
damages  for  personal  injury,  alleged  to  have  been  sustained  by 
the  feme  plaintiff  at  Bagley,  N.  C,  on  29  January,  1909.  At 
the  conclusion  of  the  evidence  introduced  by  the  plaintiffs,  on 
motion  of  defendant's  counsel,  there  was  a  judgment  of  nonsuit. 
The  plaintiffs  appealed. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court  by 
Mr.  Justice  Brown, 

F.  H.  Brooks,  Aypock  &  Winston  for  'plaintiffs. 
Ah  ell  &  Ward  for  defendant.  • 

Brown^  J.  The  defendant  offered  no  evidence,  and  the  fol- 
lowing is  an  accurate  statement  of  that  offered  by  plaintiff : 

Plaintiff  was  a  passenger  on  defendant's  train  on  the  morn- 
ing of  29  January,  1909,  and  left  the  train  at  Bagley,  iN".  C,  a 
flag  station  at  which  there  was  no  regular  depot,  station-house, 
or  platform.  Passengers  alighted  generally  in  the  vicinity  of 
the  public  crossing.  The  conductor  helped  the  plaintiff  off  the 
car,  and  placed  her  safely  on  the  groimd  about  sixty  feet  north 
of  the  crossing,  on  the  right  side  of  the  track  going  north,  from 
which  point  she  started  towards  the  crossiAg. 

There  were  several  cross-ties  distributed  along  the  right  of 
way  for  use  in  repairing  the  road  between  the  point  where  she 
alighted  and  the  crossing.  The  plaintiff  stepped  on  one  of  the 
cross-ties,  her  foot  slipped  on  the  tie,  and  threw  her  ankle  out 
of  joint. 

Plaintiff  testifies  she  knew  that  the  tie  she  stepped  upon  was 
"wet,  muddy,,  and  slippery,  and  one  end  in  the  ditch  and  the 
other  end  towards  the  railroad,  and  the  end  towards  the  railroad 
was  higher."  Plaintiff  says  she  stepped  on  the  tie  because  she 
thought  it  safer  to  step  on  it  than  over  it.  Plaintiff  admits  she 
could  easily  have  stepped  over  it,  and  further  admits  that  she 
could  have  walked  around  this  cross-tie  without  stepping  on  or 
over  it. 

The  other  testimony  is  that  of  two  witnesses  introduced  by 
the  plaintiff,  which  tends  to  prove  that  the  nearest  end  of  the 
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cross-tie  was  five  or  six  feet  from  the  car,  and  that  there  was 
ample  room  for  the  plaintiff  to  pass  around  it. 

The  defendant  offered  no  evidence,  and  moved  to  nonsuit, 
which  motion  was  granted. 

Upon  a  review  of  these  imdisputed  facts,  we  conclude  that  his 
Honor  properly  sustained  the  motion  to  nonsuit:  first,  because 
there  is  no  evidence  of  negligence ;  second,  because  the  plaintiff's 
own  negligence  was  the  immediate  cause  of  her  injury. 

1.  Bagley  is  a  flag  station,  having  no  depot  nor  station  plat- 
form of  any  kind.  Passengers  are  taken  on  the  train  in  the 
vicinity  of  the  crossing. 

The  defendant  for  purposes  of  repairing  its  track  had  placed 
a  few  cross-ties  at  intervals  along  its  right  of  way;  the  exact 
number  does  not  appear ;  plaintiff  says  several,  while  one  of  her 
witnesses  says  there  was  only  one  tie  between  where  she  alighted 
and  the  crossing. 

All  the  evidence  shows  there  was  a  space  or  passway  five  or 
six  feet  wide  between  the  end  of  the  ties  nearest  the  railroad 
track  and  the  cars.  There  is  nothing  in  the  evidence  to  indicate 
that  plaintiff  could  not  have  walked  around  the  ties  with  perfect 
safety. 

This  occurrence  did  not  happen  in  a  town  or  city  where  a 
regular  station  is  kept,  but  at  a  flag  station  where  there  was  no 
depot  or  platform  required  by  law. 

We  recognize  fully  the  duty  of  a  common  carrier  to  provide 
safe  means  of  access  to  and  from  its  stations  for  the  use  of  pas- 
sengers (1  Hutchison  on  Carriers,  sec.  51),  but  what  may  be 
considered  a  reasonably  safe  exit  under  conditions  existing  at 
Bagley  would  not  be  so  regarded  in  populous  towns  and  cities. 

We  are  not  prepared  to  hold  that  it  was  negligence  upon  the 
part  of  the  defendant  to  lay  a  few  cross-ties  under  such  condi- 
tions at  intervals  along  its  right  of  way  for  the  purpose  of  re- 
pairing its  track,  where  they  were  in  plain  view  of  the  passengers 
in  broad  daylight,  and  not  in  the  least  dangerous  to  a  person 
exercising  ordinary  care. 

2.  It  is  well  settled  in  this  State  that  where  the  plaintiff's 
own  evidence  discloses  such  contributory  negligence  as  bars 
recovery,  a  motion  to  nonsuit  should  be  sustained.  We  think 
that  is  the  case  here. 
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The  plaintiff  was  assisted  from  the  car  by  the  conductor  and 
landed  in  a  place  of  safety  only  sixty  feet  from  the  public  cross- 
ing. It  was  broad  light.  She  started  towards  the  crossing. 
She  admits  that  she  saw  the  cross-tie  before  her.  It  was  in  an 
inclined  position,  one  end  elevated  some  and  the  other  in  a 
ditch.  She  admits  that  she  saw  that  it  was  muddy  and  slippery 
on  top. 

She  further  states  that  she  could  have  easily  walked  around 
it,  or  have  stepped  over  it.  In  fact,  a  ten-year-old  child  could 
have  stepped  over  it.  Instead  of  taking  the  obviously  safe 
course  that  the  most  ordinary  prudence  would  have  dictated, 
and  either  stepping  over  or  walking  around  it,  the  plaintiff,  with 
full  knowledge  of  its  condition,  stepped  upon  the  inclined  tie, 
muddy  and  slippery  as  she  knew  it  to  be,  and  sprained  or  dis- 
located her  ankle.  As  much  as  we  may  sympathize  with  the 
plaintiff  in  her  misfortune,  a  bare  statement  of  the  facts  is,  in 
our  opinion,  sufficient  to  demonstrate  that  it  was  caused  by  her 
thoughtlessness. 

Suppose  she  had  been  on  a  station  platform,  and  had  discov- 
ered a  hole  in  front  of  her  in  time  to  avoid  it,  and  had  stepped 
in  it  instead  of  walking  around  it;  or  suppose  she  had  seen  a 
grease  splotch  ahead  of  her  on  the  platform,  and  had  deliber- 
ately walked  through  it,  instead  of  stepping  across  or  walking 
around  it,  could  she  have  recovered  damages  for  consequent 
injury?     It  will  scarcely  be  contended  that  she  could. 

This  is  not  a  case  like  Ilimhaw's,  118  N.  C,  1052  (cited  by 
plaintiff),  where  a  passenger  is  placed  suddenly  in  a  position  of 
danger  by  the  carrier's  negligence  and  required  to  decide  at 
once  what  course  to  pursue.  lie  is  not  expected  to  exercise 
infallible  judgment,  but  only  ordinary  care,  and  if  he  does  so,  he 
is  not  held  to  the  consequences  of  his  act  if  he  makes  a  mistake. 

But  the  plaintiff  was  not  confronted  with  a  sudden  danger. 
She  was  in  a  place  of  absolute  safety.  The  whole  situation  was 
open  before  her.  She  saw  the  tie,  that  it  was  slanting,  muddy, 
and  slippery.  She  admits  she  could  have  stepped  over  it,  or 
walked  around  it.  She  did  neither,  but  deliberately  stepped  on 
it.  She  must  bear  the  unfortunate  consequences  of  her  care- 
lessness. 
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The  case  is  very  much  like  that  of  John  v.  R.  R,,  133  Ga.,  525, 
where  a  woman  with  full  knowledge  that  a  strip  of  pavement 
along  the  car  track  had  been  torn  up,  decided  to  step  across  the 
excavation,  and  in  doing  so  stepped  on  a  paving  stone  and 
slipped  and  fell. 

The  Court  says:  "The  conductor,  who  was  inside  the  car, 
had  nothing  to  do  with  this  decision,  or  the  effort  to  carry  it  out. 
When  she  attempted  to  step  from  the  car  across  the  opening  in 
the  pavement,  she  placed  her  foot  on  a  paving  stone,  or  dirt, 
which  gave  way,  and  she  was  hurt.  She  took  the  chance  of 
being  able  to  make  the  long  step  successfully,  and  she  failed  to 
do  so  in  safety.  Even  if  the  defendant  was  not  altogether 
faultless,  nevertheless,  she  .cannot  recover  for  the  results  of  her 
own  conduct,  with  full  knowledge  and  in  full  view  of  the  situa- 
tion. Her  injury  was  unfortunate,  but  she  has  no  right  to 
recover  from  the  defendant.  This  case  is  not  like  those  involv- 
ing concealed  danger,  or  dangerous  places  known  to  the  com- 
pany and  not  to  the  passengers,  or  where  a  passenger  was  or- 
dered, or  forced  to  leave  a  car,  or  where  there  was  a  defect  in 
street  or  sidewalk,  which  may  have  been  previously  known  to  a 
passenger,  but  of  the  proximity  or  danger  of  which  by  reason 
of  darkness,  or  other  cause,  at  the  time  of  the  injury,  he  was 
not  aware." 

We  do  not  deem  it  necessary  or  useful  to  discuss  the  cases 
cited  in  the  brief  of  the  learned  counsel  for  plaintiff.  Xone  of 
them  bear  even  a  little  resemblance  to  the  case  at  bar,  which  is 
peculiar  and  unusual  in  the  facts  presented. 

The  judgment  of  the  Superior  Court  is 

Affirmed. 

Clark,  C.  J.,  dissenting.  When  the  train  stopped  at  Bagley 
the  feme  plaintiff  started  to  the  rear  door  of  the  coach,  which 
was  at  or  near  the  crossing,  to  get  out.  Had  she  been  permitted 
to  do  so  she  would  not  have  been  injured.  The  conductor  called 
her  to  come  to  the  front  door,  which  was  the  length  of  the  car, 
some  sixty  feet  farther  from  the  crossing.  When  she  got  upon 
the  ground  there  were  several  cross-ties  lying  along  the  roadbed 
between  her  and  the  railroad  crossing.     It  had  been  raining  and 
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the  walkway  around  the  end  of  the  cross-ties  was  muddy  and 
slippery  and  the  sixty  feet  that  she  was  unnecessarily  required 
to  walk  to  reach  the  crossing  was  in  a  shallow  cut.  It  was  neg- 
ligence in  the  defendant  company  to  require  her  to  get  out  at 
this  spot  instead  of  the  other  end  of  the  coach,  where  she  would 
have  stepped  down  upon  the  crossing.  The  defendant  owed  to 
her  a  decent  and  safe  landing  place,  all  the  more  so  where,  this 
not  heing  a  regular  station,  there  was  no  platform. 

The  burden  was  upon  the  defendant  under  the  statute  to  prove 
contributory  negligence.  It  offered  no  evidence  whatever  to 
that  effect,  and  the  only  evidence  on  the  point  was  by  the  plain- 
tiff herself,  who  said  that  it  seemed  to  her  safer  to  step  on  the 
cross-ties  than  on  the  muddy  sloping  earth  in  getting  back  to 
the  crossing.  It  is  patent  to  any  one  that  this  must  have  been 
so.  If  the  cross-ties  were  slanting  a  little,  so  was  necessarily  the 
ground  upon  which  they  lay,  and  the  ground,  being  soft  and 
muddy,  was  much  more  slippery  than  the  cross-ties  could  have 
been.  If  she  had  fallen  by  slipping  in  the  mud,  as  she  doubt- 
less would  have  done,  she  must  have  fallen  upon  the  cross-ties 
and  been  worse  hurt..  At  any  rate,  the  plaintiff  had  a  right 
both  under  the  Constitution  and  the  statute  to  have  a  jury  and 
not  the  judge  to  pass  on  the  facts. 

It  was  the  duty  of  the  defendant  to  have  given  the  plaintiff  a 
safe  place  to  dismount.  It  did  not  do  so,  and  would  not  permit 
her  to  get  off  at  the  other  end  of  the  coach,  where  she  would 
have  been  safe.  The  burden  was  upon  the  defendant  to  prove 
contributory  negligence.  It  did  not  do  so,  and  the  only  evi- 
dence is  that  of  the  plaintiff,  that  she  pursued  the  safest  course 
in  stepping  upon  the  cross-ties  instead  of  upon  the  slippery 
mud. 

The  plaintiff  was  still  a  passenger  when  she  fell.  Being  a 
woman,  she  was  entitled  to  the  attention  that  the  law  required  to 
be  paid  to  women  and  children,  who  are  less  able  to  take  care  of 
themselves  than  men.  Morarity  v.  Traction  Co,,  154  N.  C,  586. 
The  conduct  of  the  defendant  company  in  preventing  the  feme 
plaintiff  from  getting  out  in  a  safe  place  and  causing  her  to 
walk  sixty  feet  through  mud  and  slush  was  of  itself  actionable. 

Certainly,  the  judge  had  no  right  to  say  as  a  matter  of  law 
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and  in  violation  of  the  statute  that  the  plaintiff  was  guilty  of 
contributory  negligence  because  she  chose  what  seemed  to  her 
and  what  the  jury  doubtless  would  have  found  (if  she  had  been 
allowed  her  constitutional  right  to  a  jury  trial)  was  the  safer 
method  of  traversing  the  sixty  feet  of  the  sloping  cut. 

In  Roberts  v.  R,  R.,  155  !N".  C,  84,  this  Court  quotes  with 
approval,  as  it  had  previously  done  in  Smith  v,  R.  R.,  147  X. 
C,  450,  from  Hutchison  on  Carriers,  sec.  128,  as  follows:  "It 
is  the  duty  of  railway  companies  as  carriers  of  passengers  to 
provide  platforms,  waiting-rooms,  and  other  reasonable  accom- 
modations for  such  passengers  at  the  stations  and  at  such  places 
at  which  they  are  in  the  habit  of  taking  on  and  putting  off  pas- 
sengers. Their  public  profession  as  such  carriers  is  an  invita- 
tion to  the  public  to  enter  and  alight  from  their  cars  at  their  sta- 
tions, and  it  has  been  held  that  they  must  not  only  provide  safe 
platforms  and  approaches  thereto,  but  that  they  are  bound  to 
make  safe  for  all  persons  who  may  come  to  such  stations  in  order 
to  become  their  passengers  or  who  may  be  put  off  there  by  them 
all  portions  of  their  station  grounds  reasonably  near  to  such 
platforms  and  to  which  such  persons  may  be  likely  to  go;  and 
for  not  having  provided  such  stational  accommodations  and 
safeguards  i^ailway  companies  have  frequently  been  held  liable 
for  injuries  to  such  persons."  And  in  Manguvi's  case,  145  N". 
C,  153,  Associate  Justice  Brown,  in  delivering  the  opinion,  said: 
"It  seems  now  to  be  almost  elementary  that  one  of  the  recog- 
nized duties  of  a  railway  company  that  undertakes  to  carry 
passengers  is  to  keep  its  station  premises  in  a  reasonably  safe 
condition,  so  that  those  who  patronize  it  may  pass  safely  to  and 
from  the  cars.  Pineus  v.  R.  R.,  140  X.  C,  450;  Wood  on  Rail- 
ways, 310,  1341,  1349.  This  duty  extends  not  only  to  the  condi- 
tion of  the  platform  itself,  whereon  passengers  walk  to  and  from 
the  trains,  but  also  to  the  manner  in  which  that  platform  is 
allowed  by  the  conuiion  carrier  to  be  used.  Western  v.  R.  R., 
73  N".  Y.,  935;  Wood,  supra.  The  defendant  owed  a  duty  to 
plaintiff,  and  to  all  other  passengers,  to  keep  its  depot  platforms 
used  by  them  as  a  means  of  ingress  and  egress  free  from  ob- 
structions and  dangerous  instrumentalities,  especially  at  a  time 
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when  its  passengers  are  hurrying  to  and  from  its  cars,''  citing 
Pineu^  V,  R.  R.,  140  N.  C,  450,  and  R.  R.  v.  Johmton,  36  Kan- 
sas, 769. 

The  plaintiff  not  having  left  the  carrier's  premises,  was  still 
a  passenger.  Hansley  v.  R.  R,,  115  "N.  C,  602.  Being  still  a 
passenger,  she  was  entitled  to  a  safe  exit.  2  White  Personal 
Injuries,  sec.  557.  If  the  railroad  offers  an  egress  that  is 
unsafe,  it  is  negligence.     2  White  Personal  Injuries,  619. 

"The  railroad  should  so  arrange  its  station  grounds  that  a 
passenger  who  gets  off  a  train  at  the  station,  or  at  places  pro- 
vided to  alight,  may  leave  the  cars  without  danger,  and  a  rea- 
sonably safe  passageway  or  a  bridge  should  be  provided  leading 
to  and  from  the  station."  Hulhert  v,  R.  R.,  40  K  Y.,  152. 
There  a  passenger  who  fell  in  a  cattle-guard,  going  from  the 
car  to  the  station,  was  injured  and  recovered  damages.  "Every 
spot  likely  to  be  visited  by  passengers  departing  from  depots 
should  be  made  safe  and  kept  so,  and  passengers  injured  may 
have  compensation."  1  Bishop  on  Noncontract  Law,  sec.  1086, 
quoted  with  approval,  Lucas  v.  R.  R.,  119  Ind.,  583;  s,  c,  120 
Ind.,  206;  (kixjnor  v.  R.  R.,  100  Mass.,  215. 

The  passageway  to  and  from  a  depot  must  be  kept  safe  and 
passengers  are  entitled  to  a  suitable  place  of  egress.  1  Fetter  on 
Carriers,  112;  2  Hutchison  on  Carriers,  1060,  1063.  The  de- 
fendant having  required  the  female  passenger  to  get  out,  not  at 
the  crossing,  owed  it  to  her  to  give  her  a  safe,  dry  path  back  to 
the  crossing,  and  if  hurt  by  any  defect  in  getting  to  the  crossing 
the  defendant  is  liable.     Auiry  v,  R.  R.,  156  X.  C,  293. 

The  defendant  was  more  negligent,  not  less  so,  in  making  the 
plaintiff  get  out  at  an  unsafe  place,  when  she  could  have  gotten 
out  at  a  safe  place  at  the  other  end  of  the  coach,  as  she  wished  to 
do,  because  this  was  a  flag  station.  She  has  been  deprived  of  a 
right  guaranteed  her  by  the  statute  and  the  Constitution  in 
being  arbitrarily  refused  by  the  judge  the  opportunity  to  have 
twelve  men  to  pass  upon  the  question  whether  the  railroad  was 
guilty  of  negligence  in  causing  her  to  get  out  of  the  train  not  at 
the  crossing  place.  His  Honor  was  further  in  error  in  depriv- 
ing her  of  the  benefit  of  the  statute  which  placed  upon  the  de- 
fendant the  burden  of  proof  to  show  that  the  plaintiff  was 
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guilty  of  contributory  negligence  and  in  finding  himself,  not 
only  without  any  evidence  whatever,  but  in  contradiction  of  the 
only  evidence  before  him,  that  she  was  guilty  of  contributory 
negligence.  She  testified  that  she  took  the  safest  course.  The 
presumption  under  the  statute  is  that  she  did.  Revisal,  483. 
This  presumption  should  be  reversed  only  by  a  jury,  as  the 
statute  requires. 

The  conduct  of  the  defendant  and  the  action  of  the  court 
below  are  without  any  precedent  to  sustain  them.  All  passen- 
gers, and  especially  ladies,  are  entitled  to  better  treatment  than 
this  plaintiff  has  received.  Her  ankle  was  broken  because  the 
defendant  put  her  off  at  an  unsuitable  place  when  she  could 
have  gotten  off  at  a  safe  place,  and  that,  too,  when  it  was  ap- 
parent that  for  her  to  get  back  to  the  proper  point,  the  road, 
she  would  have  to  traverse  a  muddy,  slippery,  sloping  bank 
encumbered  with  cross-ties.  If  necessary  for  her  to  get  out  at 
the  front  end  of  the  coach,  the  train  should  have  been  run  back 
till  she  could  have  landed  at  a  safe  spot. 

The  plaintiff  testified  that  the  usual  place  for  putting  off  pas- 
sengers at  Bagley  was  at  the  crossing.  That  the  egress  they 
gave  her  was  not  a  safe  exit  is  conclusively  shown  by  the  fact 
that  in  attempting  to  get  back  to  the  crossing  her  ankle  was 
dislocated,  by  reason  of  which  she  suffered  greatly  and  was  laid 
up  two  months.  Her  testimony  that  she  chose  the  safest  plan 
must  be  taken  as  true  on  a  nonsuit.  Spruill  v.  Insuran-ce  Co., 
120  K  C,  147 ;  Powell  v,  R.  R.,  125  N.  C,  372,  and  cases  there 
cited.  In  Wright  v.  R.  R.,  127  IST.  C,  228,  this  Court  said: 
"The  Court  has  heretofore  had  occasion  to  condemn  the  growing 
tendency  to  take  cases  from  the  jury  and  limit  their  sphere  in 
damage  cases.  The  right  of  trial  by  jury  is  guaranteed  by  the 
Constitution,  and  on  all  disputed  issues  of  fact  the  courts  can- 
not be  too  careful  to  refrain  from  invading  the  province  of  the 
constitutional  triers  of  fact." 

Hoke,  J.,  concurs  in  the  dissenting  opinion  of  Chief  Justice 
Clabk. 
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UNITED  AMERICAN  FREE-WILL  BAPTIST  CHURCH,  NORTH- 
EAST CONFERENCE,  Br  al.,  v.  UNITED  AMERICAN  FREE- 
WILL BAPTIST  CHURCH,  NORTHWEST  CONFERENCE,  kt  al. 

(Filed  13  March.  1912.) 

1.  Courts,   Superior — Time   Allowed   to    Plead — Discretion — Former 

Order — Judgment  by  Default. 

An  order  of  the  Superior  Court  Judge  allowing  time  to  file 
pleadings,  with  provision  that  If  the  complaint  is  not  filed  within 
a  certain  time  the  plaintiff  should  suffer  a  nonsuit,  and  after 
the  filing  of  the  complaint  a  Judgment  by  default  should  be  en- 
tered If  the  answer  Is  not  filed  within  a  certain  time,  cannot 
control  the  discretion  of  a  Judge  subsequently  holding  a  term 
of  the  court  In  refusing  to  sign  the  Judgment  by  default  and 
allowing  the  answer  to  be  filed.    Revisal,  sec.  512. 

2.  Courts,  Superior — ^Time  Allowed  to  Ple^d — Court's  Discretion — 

Appeal  and  Error. 

The  exercise  of  the  discretion  of  the  trial  Judge  in  permitting 
an  extension  of  time  to  file  pleadings  is  not  reviewable  on  appeal. 
Revisal,  sec.  512. 

Appeal  from  Ward,  /.,  at  November  Term,  1911,  of  Lenoir. 

This  action  was  brought  by  the  Free-will  Baptist  Church, 
Northeast  Conference,  against  the  Free-will  Baptist  Church, 
Northwest  Conference,  for  the  adjudication  of  certain  rights  of 
property  as  between  them.  When  the  case  was  called  for  trial 
it  was  discovered  that  the  pleadings  had  been  lost,  and  the 
judge  presiding  thereupon  made  an  order  to  the  eflPect  that  the 
plaintiff  should  file  a  complaint  within  forty  days  after  the  ad- 
journment of  court,  or  suffer  a  nonsuit,  and  that  defendant 
should  file  an  answer  within  a  like  time  after  the  filing  of  the 
complaint,  and  in  the  event  of  its  failure  to  do  so  the  plaintiff 
was  ordered  to  take  judgment  by  default.  A  complaint  was 
filed  in  due  time  by  the  plaintiff,  but  defendant  failed  to  file  its 
answer  within  the  time  fixed  by  the  order.  At  the  next  term  of 
the  court  plaintiff  tendered  a  judgment  against  defendant  for 
the  relief  demanded  in  the  complaint.  Judge  Ward  refused  to 
sign  the  judgment,  and  allowed  the  defendant  an  extension  of 
time  to  file  its  answer,  which  was  afterwards  filed  within  the 
extended  time.     Plaintiff  excepted  and  appealed. 
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JS.  Wooten  and  E.  R.  Wooten  for  plcdntiff. 
H.  E.  Shaw,  Harry  Skinner,  and  Loftin  &  Dawson  for  de- 
fendant. 

Wai^keb,  J.,  after  stating  the  case:  It  is  provided  by  Ke- 
visal,  sec.  512,  that  the  judge  may,  in  his  discretion,  and  upon 
such  terms  as  may  be  just,  allow  an  answer  or  reply  to  be  filed, 
or  other  act  done,  after  the  time  limited  therefor,  or  by  an 
order  enlarge  such  time.  The  judge  has  a  very  broad  discre- 
tion in  such  matters,  and  there  is  every  reason  why  he  should 
have  it.  No  judgment  by  default  had  been  entered,  and  when 
the  matter  was  brought  to  the  attention  of  Judge  Ward  by  the 
motion  for  judgment  he  had  the  clear  right,  or  discretion,  to 
extend  the  time  for  answering.  Pell's  Revisal,  sec.  512  and 
notes,  where  the  cases  upon  the  subject  are  noted. 

This  case  is  governed  directly  and  pointedly  by  Woodcock' v. 
Merrimon,  122  N.  C,  731,  and  Cook  v.  Bank,  131  N".  C,  96, 
and  they  are  strong  authorities  in  support  of  the  ruling  below. 
In  the  first  of  the  cases  additional  time  was  allowed  to  answer, 
with  a  stipulation  that  if  defendant  failed  to  avail  himself  of 
the  privilege  within  the  time  so  extended,  judgment  by  default 
should  be  entered  against  him.  The  judge,  at  the  next  term, 
ignored  the  latter  part  of  the  order  and  gave  more  time  to 
answer,  and  it  was  held  that  the  order  was  a  proper  one  and 
entirely  within  the  discretion  of  the  judge,  the  exercise  of 
which  is  not  reviewable  by  this  Court.  It  was  there  said  that 
what  order  shall  be  made  or  judgment  rendered  in  case  of 
default  in  filing  a  pleading  must  be  left  entirely  to  the  discre- 
tion of  the  succeeding  judge,  and  the  judge  who  ordered  the 
extension  of  time  could  not  control  that  discretion.  Approving 
Gilchrist  v.  Kitchen,  86  N".  C,  20,  and  quoting  therefrom,  the 
Court  said :  "Independent  of  The  Code,  we  hold  that  the  right 
to  amend  pleadings  in  the  cause  and  allow  answers  or  other 
pleadings  to  be  filed  at  any  time  is  an  inherent  power  of  the 
Superior  Courts,  which  they  may  exercise  at  their  discretion. 
The  judge  presiding  is  best  presumed  to  know  what  orders  and 
what  indulgence  as  to  filing  of  pleadings  will  promote  the  ends 
of  justice  as  they  arise  in  each  particular  case,  aVid  with  the 
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exercise  of  this  discretion  this  Court  cannot  interfere,  because  it 
is  not  the  subject  of  appeal.     Aiistin  v,  Clarke,  70  IsT.  C,  458." 

In  Cooh  V.  Bank  this  Court  had  held  in  a  former  appeal  that 
plaintiff  was  entitled  to  a  judgment  by  default  for  want  of  an 
answer,  and,  notwithstanding  this  decision,  it  was  afterwards 
held  that  when  the  case  was  transmitted  to  the  Superior  Court 
the  judge  had  the  discretion  to  refuse  to  enter  a  judgment  by 
default,  according  to  the  opinion  of  this  Court,  and  to  extend 
the  time  for  answering. 

It  is  too  well  settled  to  require  or  even  justify  discussion,  that 
the  enlargement  of  the  time  for  filing  pleadings  is  a  matter  to 
be  decided  according  to  the  court's  discretion.  Wilmington  v. 
McDonald,  133  N.  C,  548.  A  judge  could  not  well  decide  in 
advance  whether  the  defendant's  failure  to  file  an  answer 
within  the  prescribed  time  will  be  due  to  laches  or  to  such  cir- 
cumstances as  will  excuse  the  omission  and  entitle  him  to  fur- 
ther time. 

Appeal  dismissed. 


J.  E.  LITTLETON  v.  JOHN  HAAR. 

(Filed  13  March,  1912.) 

Registers  of  Deeds — Parent  and  Child — Marriage  License — Written 
Consent — From  Whom  Obtained — Interpretation  of  Statutes. 

Tbe  statute  fixes  the  order  in  importance  of  those  from  whom 
the  re^ster  of  deeds  should  obtain  the  written  consent  for  the 
marriage  of  minors  under  eighteen  years  of  age  (Revisal,  sec. 
2088)  ;  and  when  such  minor  resides  with  tlie  father,  which  the 
register  could  reasonably  have  ascertained,  the  written  consent 
of  the  mother  only  indicates  that  the  subject  of  the  application 
for  the  license  is  under  the  age  specified,  and  Is  not  a  sufficient 
defense  by  the  register  to  an  action  for  the  prescril)ed  penalty. 
Revisal.  sec.  2090. 

Appeal  from  Ward,  J.,  at  December  Term,  1911,  of  Xew 
Hanoveb. 

This  case  was  heard  in  the  Superior  Court  upon  a  case  agreed, 
which  is,  in  substance,  as  follows : 
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The  defendant  is  Register  of  Deeds  of  New  Hanover  County, 
and  on  or  about  27  December,  1910,  issued  a  license  for  the  mar- 
riage of  Ednia  Littleton,  daughter  of  plaintiff,  and,  at  the 
time,  under  eighteen  years  of  age.  Consent  of  the  father  to 
the  marriage  of  his  daughter  was  never  given,  but  instead  the 
written  consent  of  her  mother,  Melia  Littleton.  At  the  time 
the  mother's  consent  was  given  and  the  license  was  applied  for 
and  issued,  the  said  Ednia  Littleton  was  living  in  the  home  of 
her  father  and  being  supported  by  him. 

The  court,  being  of  opinion,  upon  the  facts  stated,  that  the 
plaintiff  was  entitled  to  recover  the  penalty  given  by  Revisal, 
sec.  2090,  adjudged  that  he  recover  of  defendant  the  sum  of 
$200  and  costs.     Defendant  excepted  and  appealed. 

George  F.  Meares  for  plaintiff, 
,     A,  G,  Ricaud  for  defendant. 

Walker,  J.,  after  stating  the  case:  The  Revisal,  sec.  2088, 
provides  that  where  either  party  to  a  proposed  marriage  is 
under  eighteen  years  of  age  and  resides  with  the  father,  or 
mother,  or  uncle,  or  aunt,  or  brother,  or  elder  sister,  .  .  . 
the  register  of  deeds  shall  not  issue  a  license  for  such  marriage 
until  the  consent  in  writing  of  the  relation  with  whom  such 
infant  resides,  or,  if  he  or  she  resides  at  a  school,  of  the  person 
by  whom  the  minor  was  placed  at  school,  "and  under  whose 
custody  or  control  he  or  she  is,'\  shall  be  delivered  to  him,  and 
the  written  consent  shall  be  filed  and  preserved  by  the  register. 
Section  2090  provides  that  a  register  of  deeds  who  shall  know- 
ingly, or  without  reasonable  inquiry,  personally  or  by  deputy, 
issue  a  license  for  the  marriage  of  any  two  persons  to  which 
there  is  any  legal  impediment,  or  where  either  of  the  persons 
is  under  the  age  of  eighteen  years,  without  the  consent  required 
by  law,  shall  forfeit  and  pay  $200  to  any  parent,  guardian,  or 
other  person  standing  in  loco  parentis,  who  shall  sue  for  the 
same.  These  two  actions  are  in  pari  materia  and  must,  there^ 
fore,  be  construed  together.     Bowles  v.  Cochran,  93  N.  C,  398. 

We  do  not  imderstand  that  the  question  of  reasonable  inquiry 
by  the  register  as  to  the  age  of  the  applicant  for  license,  or 
other  impediment  to  the  marriage,  is  involved  in   this  case. 
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There  is  no  suggestion  in  the  record  about  it.  The  case  agreed 
presents  the  single  question,  whether,  upon  the  admitted  facts, 
the  written  consent  of  the  mother  was  sufficient  to  justify  the 
issuing  of  a  license.  There  is  no  controversy  as  to  the  age  of 
the  applicant,  and  the  written  consent  of  the  mother  would 
indicate  at  once  that  she  was  under  eighteen  years  of  age,  as 
such  consent  is  not  required  when  the  parties  are  over  eighteen 
years  of  age.  Our  opinion  is  that  the  issuing  of  the  license 
upon  the  written, consent  of  the  mother  alone,  and  without  the 
written  consent  of  the  father,  was  not  a  compliance  with  the 
statute.  The  consent  of  the  persons  named  in  the  statute,  and 
in  the  order  named,  should  be  obtained.  If  a  child  is  not 
residing  with  its  father,  but  is  residing  with  its  mother,  then  the 
written  consent  of  the  latter  is  sufficient,  and  so  on  with  the 
others  named.  The  father  is  considered  in  law  as  the  head  of 
the  household  and  is  entitled  preferentially  to  the  custody  of  his 
child,  his  right  being  superior  to  that  of  the  mother.  He  is  the 
child's  natural  guardian.  29  Cyc,  1588;  Ely  v,  Oammel,  52 
Ala.,  584;  Donk  v,  Leavitt,  109  HI.  App.,  385;  Gates  v.  Ren- 
froe,  7  La.  Ann.,  569 ;  Bosurorth  v,  Beiller,  2  La.  Ann.,  293.  In 
the  case  last  cited,  the  Court  said:  "In  case  of  differences  be- 
tween the  parents  as  to  the  marriage  of  a  minor  child,  the 
father's  authority  prevails."  This,  though,  is  but  a  general 
rule,  and  in  its  application,  when  a  controversy  arises  between 
the  father  and  mother  as  to  the  child's  custody,  the  courts  are 
governed  by  the  interests  of  the  child.  We  stated  this  principle 
in  Newsome  v.  Buiich,  144  'N.  C,  15 :  "T^^^  father  is,  in  the  first 
instance,  entitled  to  the  custody  of  his  child.  But  this  rule  of 
the  common  law  has  more  recently  been  relaxed,  and  it  has 
been  said  that  where  the  custody  of  children  is  the  subject  of 
dispute  between  different  claimants,  the  legal  rights  of  parents 
and  guardians  will  be  respected  by  the  courts  as  being  founded 
in  nature  and  wisdom,  and  essential  to  the  virtue  and  happi- 
ness of  society ;  still,  the  welfare  of  the  infants  themselves  is  the 
polar  star  by  which  the  courts  are  to  be  guided  to  a  right  conclu- 
sion, and,  therefore,  they  may,  within  certain  limits,  exercise  a 
sound  discretion  for  the  benefit  of  the  child,  and  in  some  cases 
will  order  it  into  the  custody  of  a  third  person  for  good  and 
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sufficient  reasons.  In  re  Levns,  88  ^N".  C,  31 ;  Hurd  on  Habeas 
Corpus,  528  and  529 ;  Tyler  on  Infancy,  276  and  277 ;  Schouler 
on  Domestic  Relations,  sec.  428;  2  Kent's  Com.,  205.  But  as 
a  genertj  rule,  and  at  the  common  law,  the  father  has  the  para- 
mount right  to  the  control  and  custody  of  his  children,  as 
against  the  world;  this  right  springing  necessarily  from  and 
being  incident  to  the  father's  duty  to  provide  for  their  protec- 
tion, maintenance,  and  education.  21  A.  and  E.  Enc,  1036 ;  1 
Blackstone  (Sharswood),  452  and  note  10,  where  the  authori- 
ties are  collected.  This  right  of  the  father  continues  to  exist 
until  the  child  is  enfranchised  by  arriving  at  years  of  discre- 
tion, 'when,  the  empire  of  the  father  gives  place  to  the  empire 
of  reason.'  1  Blk.,  453."  The  case  of  In  re  Turner,  151  N.  C, 
474,  is  to  the  same  effect,  and  in  it  we  referred  approvingly  to 
.the  following  language  of  Chancellor  Kent:  "The  father,  and 
on  his  death  the  mother^  is  generally  entitled  to  the  custody  of 
the  infant  children,  inasmuch  as  they  are  their  natural  pro- 
tectors, for  maintenance  and  education.  But  the  courts,  of 
justice  may,  in  theiir  sound  discretion  and  when  the  morals  or 
safety  or  interests  of  the  children  strongly  require  it,  withdraw 
the  infants  from  the  custody  of  the  father  or  mother  and  place 
the  care  and  custody  of  them  elsewhere."  See,  also,  Lathcum  'v, 
Ellis,  116  N.  C,  30;  In  re  Lewis,  88  ^.  C,  31 ;  Ex  parte  Alder- 
man, 157  N.  C,  507. 

But  it  is  not  necessary  that  we  should  resort  to  the  principle 
just  considered  in  order  to  decide  the  question  before  us,  ex- 
cept in  so  far  as  it  may  shed  light  upon  the  meaning  of  the 
statute.  The  case  agreed  shows,  as  we  construe  it,  that  the 
daughter  was  residing  with  her  father,  for  it  states  that  she 
was  living  in  his  home  and  was  supported  by  him.  The  mother 
may  also  have  been  living  in  the  same  house  and  residing  with 
her  husband  in  his  home,  but,  upon  the  facts  stated,  it  cannot 
well  be  contended  that  her  daughter  was  residing  with  her 
within  the  meaning  and  intent  of  the  law.  The  language  of  the 
statute  is  plain,  that  if  she  is  residing  with  her  father,  his 
written  consent  must  be  produced  and  delivered  to  the  register 
before  the  license  is  issued;  otherwise  the  officer  incurs  the 
penalty. 
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Construing  a  somewhat  similar  statute,  it  was  said  in  Riley 
V.  Bell,  89  Ala.,  597:  "The  minor  was  a  female,  under  eigh- 
teen years  of  age,  and  had  never  before  been  married.  The 
statute,  in  such  cases,  provides  that  'the  probate  judge  must 
require  the  consent  of  the  parents,  or  guardians  of  such  minors, 
to  the  marriage,  to  be  given  either  personally  or  in  writing/ 
Code,  sec.  2315.  This  obviously  means  the  consent  of  the 
father,  if  he  be  living  and  is  not  rendered  incapable  of  giving 
it  by  defect  of  understanding  or  other  good  cause;  or,  if  there 
be  no  father,  then  of  the  mother.  The  basis  of  the  statute  is  the 
common-law  principle,  that  the  father,  and  on  his  death  the 
mother,  is  generally  entitled  to  the  custody  of  the  children,  and 
that,  as  parents,  they  are  the  natural  protectors  for  maintenance 
and  education.  2  Kent's  Com.,  205,  85-86.  The  father  in  this 
case  was  living,  but  at  the  time  temporarily  absent  from  the 
State.  It  is  shown  that  the  mother  gave  her  written  consent 
to  the  minor  daughter's  marriage.  This  was  insufficient  to 
meet  the  requirements  of  the  statute,  and  did  not  exempt  the 
defendant  from  liability  to  the  penalty  in  question."  If  any- 
thing, the  language  of  our  statute  more  clearly  and  strongly 
calls  for  the  same  interpretation  and  requires  the  written  con- 
sent of  the  father,  if  living  and  not  unable  or  disqualified  in 
some  way  to  give  it. 

It  was  urged  in  the  argument  that  this  statute,  being  penal, 
should  be  construed  strictly,  but  in  Colej/  v.  Lewis,  91  N.  C,  21, 
with  reference  to-  a  similar  contention,  the  Court  said :  "While 
penal  statutes  must,  in  case  of  doubt,  be  strictly  construed  in 
their  operation  against  others,  a  primary  rule  is  to  ascertain 
from  the  words  used  the  intent  of  the  enactment,  and  give  such 
reasonable  meaning  as  will  prevent  the  mischief  intended  to  be 
remedied  and  secure  the  ends  the  statute  was  intended  to  sub- 
serve." But  even  a  strict  construction  leads  us  to  the  conclusion 
that  there  was  no  error  in  the  judgment. 

No  error. 
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W.  A.  WILLIAMS  ET  AL.  V.  P.  A.  LEWIS  et  al. 
(Filed  13  March,  1912.) 

1.  Principal  and  Surety — Parol  Evidence — Equity — Bills  and  Notes 

— Subrogation — Exoneration. 

As  between  the  signers  of  a  note,  it  may  be  shown  by  parol 
evidence  that  some  of  them  were  sureties,  for  the  purposes  of 
enforcing  exoneration,  subrogation,  or  any  other  equitable  right 
which  will  not  injuriously  affect  the  payee  who  loaned  his  money 
without  knowledge  of  the  relation,  though  upon  the  face  of  the 
paper  they  appear  to  have  all  signed  as  principals. 

2.  Vendor    and    Vendee — Innocent    Purchaser — Notice — Equity — Le- 

gal Title. 

The  protection  afforded  to  an  innocent  purchaser  for  value 
without  notice,  etc.,  applies  only  when  he  has  acquired  the  legal 
title,  and  not  an  equitable  interest  in  lands. 

3.  Same — Tenants  in  Common — Mortgages — Principal  and  Surety- 

Bills  and   Notes  —  Exoneration  —  Substitution  —  Innocent   Pur- 
chasers. 

When  tenants  in  common  become  sureties  on  the  note  of  one 
of  them  and  secure  it  by  mortgage  duly  registered  on  the  lands 
held  in  common,  and  from  the  face  of  the  papers  it  appears  that 
they  signed  as  joint  principals,  and  the  real  principal  on  the  note 
subsequently  borrows  money  on  a  note  secured  by  a  mortgage 
on  his  interest  in  the  lands,  the  holder  of  the  second  note  and 
its  indorsees  have  for  their  security  only  a  mortgage  on  an 
equity  of  redemption,  and  cannot  avail  themselves  of  the  plea 
of  being  innocent  purchasers  for  value  without  notice,  so  as  to 
prevent  the  sureties  on  the  first  note  from  asserting  their  equi- 
ties by  way  of  exoneration,  or.  if  they  had  been  compelled  to 
pay  the  debt,  of  substitution  to  the  rights  of  the  creditor;  and 
these  equitable  rights  of  the  sureties  accrued  to  them  when  they 
signed  the  note  secured  by  the  mortgage. 

4.  Same — Inquiry. 

One  who  has  acquired  by  indorsement  a  note  of  a  tenant  in 
common  secured  by  a  mortgage  of  his  equity  of  redemption  in 
the  lands  should  inquire  into  the  nature  and  extent  of  his  se- 
curity, and  in  this  case  should  have  ascertained  that  a  prior 
registered  mortgage  given  on  the  entire  tract  of  land  by  all  the 
tenants  in  common  to  secure  a  note  which  appeared  upon  the 
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face  of  the  papers  to  have  been  given  by  them  as  joint  principals 
was  in  fact  made  by  one  of  them  as  principal  and  the  others  as 
sureties. 

Hoke,  J.,  concurs  in  tlie  result. 

Appeal  by  H.  H.  Phillips,  receiver,  from  Ferguson,  J.,  at 
October  Term,  1911,  of  Edgecombe. 

This  case  was  tried  below  on  the  following  case  agreed: 

1.  On  27  December,  1905,  Howard  Oarr,  Maggie  Carr  (now 
Williams),  Mollie  Carr  (now  Lewis),  executed  to  J.  M.  Nor- 
fleet,  trustee,  a  deed  of  trust  to  secure  a  note  of  $500  to  L.  E. 
Xorfleet,  the  said  deed  of  trust  conveying  their  three-fourths 
equal  and  undivided  interest  in  certain  lands  therein  described, 
which  deed  was  registered  on  28  December,  1905,  J.  F.  Carr 
owning  the  other  fourth. 

2.  Howard  Carr  was  principal  and  Maggie  Williams  and 
Mollie  Williams  were  sureties  to  the  said  debt,  though  the  note 
and  deed  did  not  show  it. 

3.  The  note  of  $500  was  for  full  value  assigned  to  P.  A.  Lewis 
on  15  March,  1909 ;  L.  E.  Norfleet  had  no  knowledge  as  to  who 
was  principal  in  said  note  until  after  the  maturity  of  the  same 
and  prior  to  its  assignment  to  G.  M.  T.  Fountain,  which 
assignment  was  after  maturity;  that  G.  M.  T.  Fountain,  the 
assignee  of  L.  E.  Norfleet,  and  P.  A.  Lewis^  the  assignee  of  G. 
M.  Fountain,  had  no  knowledge  until  after  the  sale  of  the  land 
as  to  who  was  the  principal  in  said  note. 

4.  On  24  June,  1908,  Howard  Carr  borrowed  of  L.  H.  Ed- 
mondson  $133.50  and  at  the  same  time  executed  a  note,  under 
seal,  for  the  same,  due  and  payable  1  January,  1909,  and  mort- 
gaged to  him  his  one-fourth  undivided  interest  in  said  land  to 
secure  the  same,  which  mortgage  was  duly  registered  1  July, 
1908,  and  the  said  Edmondson  had  no  knowledge  of  the  fact^ 
set  out  in  item  2  hereof,  except  as  appeared  of  record. 

5.  On  17  March,  1909,  the  Edmondson  note  was  assigned  to 
P.  A.  Lewis  for  full  value  and  without  knowledge  on  the  part 
of  Lewis  as  to  who  was  principal  in  the  $500  note  of  L.  E.  Nor- 
fleet,  dated  27  December,  1905.  If  Edmondson  had  known,  at 
the  time  of  taking  said  note  and  mortgage,  that  the  interest  of 
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Howard  Carr  in  said  land  was  alone  subject  to  the  payment  of 
the  Norfleet  note  of  $500,  he  would  not  have  loaned  the  money, 
and  had  P.  A.  Lewis  known  at  the  time  of  the  transfer  to  him 
that  Carr's  interest  was  alone  subject  to  the  payment  of  the 
Norfleet  debt,  he  would  not  have  purchased  the  Edmondson 
note. 

6.  On  22  January,  X910,  default  having  been  made  in  the 
payment  of  the  L.  E.  Norfleet  note,  J.  M.  Norfleet,  trustee,  sold 
the  three-fourths  undivided  interest  of  Howard  Carr,  Maggie 
Williams,  and  Mollie  Lewis,  in  the  land  described  in  the  deed 
of  trust,  at  public  auction,  after  due  advertisement,  for  $800, 
and  after  paying  the  cost  of  sale,  taxes,  and  the  amount  due  on 
the  L.  E.  Norfleet  note,  there  was  left  the  sum  of  $373.72,  of 
wl^ich  amount  $124.57  has  been  paid  to  Maggie  Williams, 
$124.57  to  Mollie  Lewis,  and  he  still  has  left  $124.57.  There 
was  due  upon  the  note  to  Edmondson,  owned  by  P.  A.  Lewis, 
the  sum  of  $142.25  as  of  the  date  of  sale,  and  the  sum  of 
$124.57  in  the  hands  of  said  trustee  was  claimed  by  P.  A.  Lewis 
under  the  Edmondson  mortgage  from  Howard  Carr,  and  is  now 
claimed  by  Phillips,  receiver. 

7.  In  July,  1911,  P.  A.  Lewis  was  duly  adjudged  a  bank- 
rupt, and  H.  H.  Phillips  was  appointed  receiver  in  bankruptcy 
of  his  estate,  and  now  claims  that  the  said  sum  of  $124.57 
should  be  paid  on  the  Edmondson  note  and  mortgage,  and 
Maggie  Williams  and  Mollie  Lewis  claim  that  it  should  be 
equally  divided  between  them. 

Upon  the  facts  stated  in  the  case,  the  court  decided  in  favor 
of  Maggie  Williams  and  Mollie  Lewis,  and  adjudged  that  the 
trustee  pay  the  amount  held  by  him  to  them  equally,  whereupon 
the  receiver  of  P.  A.  Lewis  appealed. 

W.  0.  Howard  and  J.  M.  Norfleet  for  M^  Williams  and  M, 
Lewis. 

G,  M.  T,  Fountain  &  Son  for  receiver. 

Walker,  J.,  after  stating  the  case:  There  has  been  differ- 
ence of  opinion  among  the  courts  as  to  whether  parol  evidence 
is  admissible  to  show  that  a  person,  apparently  a  coprincipal  in 
a  note,  is  in  fact  a  surety.     Some  courts  have  held  that  parol 
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evidence  in  such  a  case  is  incompetent,  because  it  contradicts  or 
varies  the  terms  of  the  instrument  signed  by  the  surety;  others 
hold  that  it  does  not  tend  to  alter  or  vary  either  the  terms  or 
legal  effect  of  the  written  instrument,  but  is  simply  proving  a 
fact  outside  of  such  terms,  collateral  to  the  contract  and  no 
part  of  it,  and  that  the  evidence  is  perfectly  competent  in  a 
court  of  law;  while  some  others  maintain  that,  though  the  evi- 
dence is  incompetent  in  a  court  of  law,  it  is  competent  in  a 
court  of  equity.  But  in  Coh  v.  Fox,  83  N.  C,  463,  it  was  said : 
"The  weight  of  authority  sustains  the  principle  that  the  evi- 
dence is  competent  in  a  court  of  law,  and  more  especially  in 
our  courts,  having  no  separate  jurisdiction  of  law  and  equity, 
where  all  the  rights  of  the  parties,  both  legal  and  equitable, 
must  be  adjudicated  in  any  suit  wherein  they  are  litigated  and 
drawn  in  question.  So  that,  in  referring  to  authorities,  it  is 
immaterial  whether  they  are  decisions  of  courts  of  law  or 
equity."  See,  also.  Welfare  v,  Thompson,  83  N.  C,  276;- 
Goodman  t\  Litaker,  84  1^,  C,  8.  The  admissibility  of  such 
evidence  was  fully  considered  in  Williams  v.  Glenn,  92  X.  C, 
253,  and  it  was  held  that,  as  between  the  makers  and  payee  of  a 
note,  it  is  made  for  the  purpose  of  being  the  proof  of  the  con- 
tract, and  cannot  be  contradicted  by  extrinsic  proof.  The  only 
exception  to  this  rule  is  in  the  classes  of  cases  like  Welfare  v. 
Thompson  and  the  other  cases  of  that  character  cited  above.  But 
as  between  the  signers,  it  was  not  made  or  intended  to  be  exclu- 
sive proof  of  the  agreement  or  relation  between  them.  This 
may  be  shown  by  parol  proof.  "The  makers,  though  all  ap- 
pearing to  be  joint  principals,  may  be  shown  to  be,  some  prin- 
cipals and  some  sureties;  an  apparent  principal  may  be  shown 
to  be  a  surety;  an  apparent  surety,  a  principal."  N'umerous 
cases  were  cited  to  sustain  the  proposition. 

The  question  whether  parol  evidence  will  be  admitted  to  show 
the  true  relation  of  the  parties  is  not  the  one  directly  involved 
in  this  case,  as  the  parties  in  their  case  agreed  admit  that,  in 
fact,  Howard  Carr  was  the  principal  and  the  other  two  signers 
of  the  note  were  merely  sureties,  though  they  all  appeared  on 
the  .face  of  the  papers  to  be  coprincipals.  But  the  cases  we 
have  cited  establish  the  proposition  that,  as  between  the  signers 
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of  a  note,  the  true  relation  may  be  shown,  that  is,  that  one  who 
appears  to  be  principal  is  a  surety,  or  vice  versa,  for  the  pur- 
pose of  enforcing  exoneration,  subrogation,  or  any  other  equi- 
table right  as  between  them,  which  will  not  injuriously  affect 
the  payee  who  loaned  his  money  without  knowledge  of  the 
relation. 

The  defendant  contends,  though,  that  while  the  court  would 
exonerate  the  interests  of  Maggie  Williams  and  MoUie  Lewis 
'pro  tanto,  by  first  applying  the  proceeds  from  the  sale  of 
Howard  Carr's  one-fourth  interest  in  the  land  to  the  payment  of 
the  debt,  and  resorting  to  their  interests  only  for  the  purpose  of 
paying  the  balance  due,  if  this  were  a  suit  between  the  said 
sureties  and  Howard  Carr  to  enforce  their  equity,  either  of 
exoneration  or  subrogation,  it  will  not  do  so  in  this  case,  as  L. 
H.  Edmondson  loaned  the  money  to  Howard  Carr  and  took  a 
mortgage  on  his  one-fourth  interest  in  the  land  on  the  faith  of 
the  apparent  relation  of  the  parties  as  shown  on  the  face  of  the 
deed  of  trust  made  by  the  parties  to  J.  M.  Norfleet,  as  trustee, 
to  secure  the  debt  due  to  L.  E.  Norfleet,  and  that  being  so,  the 
interest  of  Carr  is  liable  only  for  one-third  of  the  Norfleet  debt, 
and  as  Mrs.  Williams  and  Mrs.  Lewis  have  received  each  one- 
third  of  the  balance  of  the  proceeds  in  the  hands  of  the  trustee, 
J.  M.  ITorfleet,  for  distribution,  the  money  now  in  controversy 
should  be  paid  to  him  as  the  receiver  in  bankruptcy  of  P.  A. 
Lewis,  who  is  the  assignee  of  L.  H.  Edmondson. 

This  contention  is  based  upon  the  assumption  that  Edmond- 
son was  a  purchaser  for  value  and  without  notice  of  the  equity 
of  Mrs.  Williams  and  Mrs.  Lewis.  Is  that  assumption  correct  ? 
We  think  not.  When  Edmondson  took  the  mortgage  on  Carres 
interest  to  secure  his  debt,  he  did  not  acquire  the  legal  title, 
which  is  necessary  to  make  a  purchaser  for  value  and  without 
notice,  but  only  an  equitable  interest,  for  Carr  had  only  an 
equity  of  redemption  under  the  deed  of  trust  he  made  to  Nor- 
fleet  for  L.  E.  Norfleet.  The  case  is  not  to  be  distinguished,  in 
principle,  from  Polk  v.  Gallant,  22  T^T.  C,  395,  in  which  Chief 
Justice  Ruffin  said:  **Upon  the  argument,  the  counsel  for  the 
defendants  placed  not  much  stress  on  the  defenses  brought  for- 
ward in  the  answer;  and  we  think  very  properly,  as  they  are 
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clearly  insufficient.  In  the  first  place,  the  sheriff's  sale  is  no 
bar,  even  if  a  legal  title  had  been  the  subject  of  it,  as  the  pur- 
chaser only  succeeds  to  the  defendant  in  the  execution,  and 
is  affected  by  all  the  equities  against  him.  Freeman  v.  HiU, 
21  N.  C,  389.  Much  more  must  this  be  so  when  the  de- 
fendant in  the  execution  has  himself  but  an  equity.  If  it  be 
of  that  kind  which  is  liable  to  be  sold,  the  purchaser  can  only 
claim  to  stand  in  the  shoes  of  the  debtor,  and  get  a  title  only  by 
doing  those  acts  on  the  performance  of  which  the  debtor  him- 
self would  have  been  authorized  to  ask  for  a  conveyance.  Pre- 
cisely on  the  same  footing  stands  the  purchase  of  the  son  from 
the  father  himself,  which  was  of  an  equity  only.  It  is  only 
the  honest  purchaser  of  a  legal  title  whom  equity  will  not  dis- 
turb. If  the  purchase  be  of  the  legal  title,  but  with  notice  of 
an  equity  in  another;  or  if  it  be  only  an  assignment  of  an 
equity,  with  or  without  notice  of  a  prior  equity  in  another  per- 
son: in  either  case,  the  estate  must,  in  the  hands  of  the  pur- 
chaser, answer  all  the  claims  to  which  it  would  have  been  sub- 
ject in  the  hands  of  the  vendor.  Between  mere  equities,  the 
elder  is  the  better.  Against  the  present  defendant,  then,  the 
plaintiff  is  entitled  to  all  the  relief  which  this  Court  would 
have  given  him  against  the  original  purchaser,  for  whom  he 
was  surety."  Green  v,  Crockett,  22  N.  C,  390.  So  in  Win- 
home  V,  Oorrell,  38  N".  C,  117,  the  Court  says,  referring  to  the 
same  question:  "This  brings  up  for  consideration  the  defense 
set  up  by  the  trustee  and  creditors  claiming  under  Hanner's 
assignment,  as  peculiar  to  themselves,  and  founded  on  merits 
independent  of  those  of  Hanner  and  himself.  They  claim  to  be 
just  creditors,  who  have  honestly  obtained  a  security  for  their 
debts  without  a  knowledge  of  the  plaintiff's  equity,  and,  there- 
fore, entitled  to  hold  it.  But  they  were  mistaken  in  supposing 
that  they  had  obtained  a  conveyance  of  this  land  as  a  security. 
They  say  they  relied  on  the  decree  as  determining  the  rights  of 
the  parties  and  constituting  a  title.  But  we  have  seen  that  is 
not  so.  The  deed  is  only  an  assignment  of  an  equitable  title, 
and  then,  were  these  persons  purchasers  instead  of  creditors, 
the  estate  itself  must  answer  all  claims  to  which  it  would  have 
been  subject  in  the  hands  of  the  assignor.     It  is  only  the  pur- 
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chaser  of  the  legal  title  without  notice  of  a  prior  equity  who 
can  hold  against  such  equity.  Polk  v.  Gallant,  22  N".  C,  395." 
The  case  of  Wharton  v,  Moore,  84  N".  C,  479,  presented  a  state 
of  facts  substantially  like  those  in  this  case,  and  the  Court  thus 
mled  in  regard  to  them :  "The  effect  of  these  several  convey- 
ances was  to  convey  the  legal  estate  of  Russ  and  wife  to  Jones 
(or  Thompson,  the  trustee,  for  his  use),  and  the  equity  of 
redemption  to  J.  B.  Batchelor,  and  imperfect  equities,  first  to 
Carter,  the  plaintiff's  intestate,  and  then  to  Moore  and  Adams, 
the  defendants.  The  releases  of  Jones  and  Batchelor  indorsed 
on  the  deeds  from  Russ  and  wife,  not  being  under  seal,  did  not 
convey  the  legal  estate  to  Moore  and  Adams,  but  left  it  in  Jones 
or  his  trustee.  Linker  v.  Long,  64  N.  C,  296.  So  that  the 
deed  of  bargain  and  sale  executed  by  Russ  and  wife  to  Moore 
and  Adams  passed  only  such  an  interest  as  the  vendors  had  at 
the  time,  which  was  a  subsequent  equity.  The  purchaser  of 
an  equitable  title  always  takes  it  subject  to  prior  equities.  It 
is  only  the  purchaser  of  the  legal  title,  without  notice  of  a  prior 
equity,  who  can  take  it  against  such  equity.  Winborn^  v, 
Gorrell,  38  N.  C,  117."  Those  cases,  which  have  been  fre- 
quently approved  by  this  Court,  are  decisively  against  the 
appellant's  contention. 

In  Wharton  v.  Moore  the  equitable  estate  acquired  by  the 
party  claiming  to  be  a  bona  fide  purchaser  was  created  by  a 
deed  of  trust,  and  in  Polk  v.  Gallant  and  Winhome  v.  Gorrell 
the  Court  protected  the  rights  of  sureties  to  subrogation  or  ex- 
oneration, as  against  the  purchaser  of  an  equity  of  redemption. 

The  equity  of  Mrs.  Williams  and  Mrs.  Lewis,  who  were 
really  sureties  of  Carr,  was  that  of  subrogation.  When  Ed- 
mondson  bought  the  interest  of  Carr,  it  was  subject,  with  the 
interest  of  Mrs.  Williams  and  Mrs.  Lewis,  to  the  Norfleet  mort- 
gage, not  only  for  the  payment  of  the  debt  of  Carr,  but  also  by 
way  of  exoneration  to  the  application  of  his  interest  to  the  pay- 
ment of  the  debt,  so  as  to  protect  the  rights  of  his  sureties 
{Winhome  v.  Gorrell,  supra),  or  if  these  interests  had  already 
been  taken  for  the  payment  of  the  debt,  they  were  immediately 
subrogated  to  the  right  and  lien  of  the  creditor,  L.  E.  ^N'orfleet, 
in   respect   to  the   interest   of  Howard   Carr,   their   principal. 
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When  Edmondson  and  Lewis  purchased  the  equity  of  their  ven- 
dor in  the  land  they  should  have  inquired  as  to  the  nature  and 
extent  of  the  encumbrance,  and  they  would  have  ascertained 
that  the  interest  of  Carr  in  the  land  was  liable  for  the  whole 
debt,  in  the  first  instance,  by  way  of  exonerating  his  sureties, 
and,  if  they  had  already  been  compelled  to  pay  the  debt,  by 
their  substitution  to  the  rights  of  the  creditor  and  the  security 
he  held.  So  that  the  deed  of  trust  to  J.  M.  Norfleet  secured 
not  only  the  debt  of  L.  E.  Norfleet,  but  also  the  rights  of  the 
sureties  of  Carr,  by  equitable  subrogation  or  exoneration,  and 
it  can  make  no  difference  in  the  result  which  of  the  equities 
was  available  to  them.  The  equitable  rights  of  the  sureties 
accrued  to  them  when  they  signed  the  note  with  their  principal 
and  gave  the  mortgage  or  deed  of  trust  to  secure  it  (Nelson  v. 
Williams,  22  N.  C,  118;  Green  v.  Crockett,  ibid,  at  p.  392), 
and  they  existed,  therefore,  when  Edmondson  received  his 
mortgage  from  Carr. 

As  the  proceeds  derived  from  the  sale  of  the  interest  of  Carr 
in  the  land  were  not  sufficient  to  pay  the  debt,  it  follows  that 
the  amount  now  in  the  hands  of  the  trustee  belongs  to  Mrs. 
Williams  and  Mrs.  Lewis,  and  the  judge  was  right  in  so  holding. 

Affirmed. 

Hoke,  J.,  concurs  in  the  result. 


E.  R.  CHEWNING  v.  F.  C.  MASON  et  al. 
(Filed  3  April,  1912.) 

1.  Wifls^lnterpretatfon— Intent. 

The  intent  of  the  testator,  to  t>e  ascertained  under  the  rules  of 
construction,  and  jirathered  from  the  will  construed  as  a  whole, 
should  be  given  effect. 

2.  Same — Powers  of   Disposition — Life   Estates — General   or   Indefi- 

nite Estates. 

A  devise  of  all  of  the  testator's  real  property  to  his  wife,  "dur- 
ing her  natural  life,  and  then  to  dispose  of  as  she  sees  proper." 
does  not,  by  the  power  of  disposition,  enlarge  the  estate  devised 
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to  her  into  a  fee  simple,  for  the  limitation  of  her  estate  for  life 
shows  the  intent  of  the  testator  that  only  a  life  estate,  and  not 
the  fee,  was  intended  by  the  gift;  and  upon  her  failure  to  exer- 
cise the  power  of  disposition,  the  estate  will  revert  to  the  heirs 
at  law  of  the  husband.  It  is  otherwise  when  an  estate  is  devised 
generally  or  indefinitely,  with  a  power  of  disposition. 


3.  Wills — Estates  for  Life — Powers  of  Disposition — Property — Mere 

Authority. 

A  devise  for  life  with  the  power  of  disposition  creates  a  life 
estate  only,  the  power  of  disposition  being  a  mere  authority 
which  can  be  exercised  or  not,  in  the  discretion  of  the  life 
tenant. 

4.  Wills — Estates  —  Power  of  Disposition  —  Exercise  of   Power  — 

Donor. 

One  taking  lands  under  a  power  of  disposition  given  by  will 
does  not  take  from  the  one  exercising  the  power,  but  from  the 
testator  or  donor  of  the  power. 

5.  Wills — Estates   for    Life — Power    of    Disposal — Interpretation    of 

Statutes. 

Revisal,  sec.  3138,  only  establishes  a  rule  between  the  heir 
and  devise  in  respect  to  the  beneficial  interest  of  the  latter,  and 
does  not  affect  the  construction  of  a  will  devising  a  life  estate  in 
lands  with  the  power  of  disposition. 

Appeal  by  defendant  from  Whedbee,  J.,  at  March  Term, 
1912,  of  Anson. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
by  Walker,  J. 

Robinson  &  Ccmdle  for  plaintijf. 

Gtdledge  &  Boggan,  F.  J.  Coxe,  and  W.  E,  Brock  for  de- 
fendant, 

Waxkek,  J.  This  is  a  controversy  between  the  parties  to  this 
action,  arising  out  of  the  following  facts:  Plaintiffs,  who  are 
the  heirs  of  Thomas  Chewning,  claim  that  they  are  the  owners 
of  the  tract  of  land,  which  is  the  subject  of  the  controversy ;  and 
defendants,  who  are  the  heirs  of  Martha  Chewning,  dispute 
this  claim  and  assert  ownership  in  themselves.  The  land  was 
owned  by  Thomas  Chewning,  who  by  his  will  devised  it  to  his 
wife,  Martha  Chewning,  in  these  words :  "I  give  and  bequeath 
(after  all  my  just  debts  shall  have  been  paid)  all  of  my  real 
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and  personal  property,  together  with  all  debts  owing  my  estate, 
to  my  wife,  Martha  Chewning,  during  her  natural  life,  and 
then  to  dispose  of  as  she  sees  proper."  If  under  this  clause  of 
the  will  Martha  Chewning  acquired  a  life  estate  only,  with 
power  of  disposal,  the  plaintiffs  are  entitled  to  the  land,  as  she 
failed  to  exercise  the  power;  but  if  the  grant  of  the  power 
enlarged  the  estate  for  life,  which  is  expressly  given,  into  an 
estate  in  fee,  then  the  defendants  are  the  owners  of  the  land. 
The  court  below  was  of  opinion  with  the  plaintiffs  and  rendered 
judgment  accordingly,  from  which  the  defendants  appealed. 

There  is  a  marked  distinction  between  property  and  power. 
The  estate  devised  to  Mrs.  Chewning  is  property,  the  power  of 
disposal  a  mere  authority  which  she  could  exercise  or  not,  in 
her  discretion.  She  had  a  general  power  annexed  to  the  life 
estate,  which  she  derived  from  the  testator  under  the  will.  If 
she  had  exercised  the  power  by  selling  the  land,  the  title  of  the 
purchasers  would  have  been  derived,  not  from  her,  who  merely 
executed  the  power,  but  from  the  testator  or  the  donor  of  the 
power.  "The  appointer  is  merely  an  instrument;  the  ap- 
pointee is  in  by  the  original  deed.  The  appointee  takes  in  the 
same  manner  as  if  his  name  had  been  inserted  in  the  power,  or 
as  if  the  power  and  instrument  executing  the  power  had  been 
expressed  in  that  giving  the  power.  He  does  not  take  from  the 
donee,  as  his  assignee."  2  Wash.  R.  P.,  320;  1  Sugden  on 
Powers  (Ed.  1856),  242;  2  Sug.  Pow.,  22;  Doolittle  v,  Lewis,  7 
Johns  Ch.,  45.  "In  the  execution  of  a  power  there  is  no  con- 
tract between  the  donee  of  the  power  and  the  appointee.  The 
donee  is  the  mere  instrument  by  which  the  estate  is  passed  from 
the  donor  to  the  appointee,  and  when  the  appointment  is  made,  ^ 
the  appointee  at  once  takes  the  estate  from  the  donor  as  if  it 
had  been  conveyed  directly  to  him."  Norfleet  r.  Hawkins,  93 
]^.  C,  392.  It  does  not  follow,  because  she  could  sell  and  con- 
vey the  land  under  the  power,  that  she  thereby  became  the 
owner  in  fee.  We  must  ascertain  the  intention  of  the  testator, 
for  that  is  the  prevailing  consideration  and  the  supreme  rule  of 
interpretation,  keeping  in  mind,  of  course,  the  rules  of  con- 
struction as  our  guide,  and  looking  at  the  will  in  its  entirety. 
If  the  testator,  in  this  case,  intended  to  devise  the  fee  to  his 
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wife,  it  is  strange  that  he  should  have  expressly  and  definitely 
limited  the  estate  to  one  for  her  life.  Naturally,  he  would  have 
given  it  to  her  without  restriction.  The  reasonable  meaning 
of  the  clause  is  that  she  should  have  and  enjoy  the  property  for 
the  term  of  her  life,  with  a  general  power  of  appointment  or 
disposal  of  the  reversion  by  her  will,  or,  at  least,  subject  to  her 
life  estate,  if  she  chose  to  exercise  it,  and  the  great  weight  of 
authority  sustains  this  construction.  The  doctrine  was  clearly 
expressed  by  Chancellor  Kent:  "If  an  estate  be  given  to  a 
person  generally  or  indefinitely,  with  a  power  of  disposition,  it 
carries  a  fee,  unless  the  testator  gives  to  the  first  taker  an  estate 
for  life  only,  and  annexes  to  it  a  power  of  disposition  of  the 
reversion.  In  that  case  the  express  limitation  for  life  will  con- 
trol the  operation  of  the  power,  and  prevent  it  from  enlarging 
the  estate  to  a  fee."  4  Kent  Com.,  520,  521;  Jackson  v.  Rob- 
him,  16  Johns.,  537. 

It  has  been  held  that  a  devise  to  A,  with  power  to  dispose  at 
pleasure,  is  considered  as  conveying  property,  not  as  conferring 
power;  for  the  words  of  power  will  not  be  permitted  to  take 
away  what,  without  them,  is  expressly  given.  2  Prest.  on  Est., 
81,  82 ;  13  Ves.,  453.  But  where  there  is  an  express  and  incon- 
sistent estate  for  life  given,  the  construction  of  the  instrument 
is  altogether  different ;  for  the  express  estate  for  life  negatives 
the  intention  to  give  the  absolute  property,  and  converts  these 
words  into  words  of  mere  power,  which,  standing  alone,  would 
have  been  construed  to  convey  an  interest.  This  appears  to  be 
very  clearly  established  by  the  cases,  which  further  lay  it  down 
that  where  an  interest,  and  not  a  mere  power,  is  conferred, 
the  absolute  property  is  vested,  without  any  act  on  the  part  of 
the  legatee ;  but  where  a  power  only  is  given,  the  power  must  be 
executed,  or  it  will  fail.  We  may,  therefore,  take  the  rule  to 
be  settled  that  where  lands  are  devised  to  one  generally,  and  to 
be  at  his  disposal,  this  is  a  fee  in  the  devisee ;  but  where  they  are 
devised  to  one  expressly  for  life,  and  afterwards  to  be  at  his 
disposal,  only  an  estate  for  life  passes  to  the  devisee,  with  a 
bare  power  to  dispose  of  the  fee.  Anonymous,  3  Leon.,  71; 
Leefe  v.  Saltingstone,  1  Mod.,  189 ;  Tomlinson  v.  Dighton,  Salk. 
239  (s.  c,  1  Peere  Wins.,  149) ;  Burleigh  v,  Clough,  52  N.  H., 
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267;  8,  c,  13  Am.  Rep.,  23  (where  many  of  the  cases  are  col- 
lected and  reviewed  and  there  is  a  learned  discussion  of  the 
question) ;  Stuart  v.  Walker,  72  Maine,  145 ;  Collins  v,  Wick- 
mre,  162  (N.  S.)  Mass.,  143;  31  Cyc,  1089;  22  A.  and  E. 
Enc.  of  Law,  1097;  Steiff  v.  Seibert,  128  Iowa,  746  (6  L.  R. 
A.,  1186). 

The  text-writers  thus  state  the  general  rule :  "A  devise  of  a 
life  interest  in  express  terms,  coupled  with  a  power  in  the  life 
tenant  to  dispose  of  the  fee  simple  in  the  property  by  his  will, 
either  absolutely  and  at  his  full  discretion  among  a  class  of 
objects  to  be  selected  by  him  or  among  a  class  of  objects  pointed 
out  by  the  testator,  gives  the  first  taker  a  life  estate  only,  but 
with  a  power  to  appoint  the  fee  simple  by  his  will."  2  Under- 
bill on  Wills,  sec.  688.  "A  general  power  of  disposition  in- 
cludes a  power  to  dispose  of  the  property  by  deed  or  will,  and 
practically  clothes  the  donee  with  all  functions  of  ownership. 
In  view  of  this  fact,  it  has  occasionally  been  provided  by  stat- 
ute, and  a  few  courts  have  reached  the  conclusion,  without  the 
help  of  the  Legislature,  that  the  devisee  of  a  life  estate,  with  a 
general  power  of  disposition,  takes  a  fee  simple,  and  that  a 
limitation  over  is  void.  But,  by  the  overwhelming  weight  of 
authority,  no  fee  results  from  the  union  of  the  life  estate  and 
the  power,  but  both  remain  distinct,  and  the  limitation  over  is 
good  unless  defeated  by  the  exercise  of  the  power  by  the  life 
tenant."  Gardner  on  Wills,  p.  476.  This  doctrine  has  been 
adopted  and  applied  by  this  Court  in  several  cases.  It  is  stated 
in  Patrick  v.  Morehead,  85  N.  C,  62,  to  have  been  settled  upon 
unquestionable  authority  that,  if  an  estate  be  given  by  will  to  a 
person  generally,  with  a  power  of  disposition  or  appointment, 
it  carries  the  fee,  but  if  it  be  given  to  one  for  life  only  and 
there  is  annexed  to  it  such  a  power,  it  does  not  enlarge  his 
estate,  but  gives  him  only  an  estate  for  life.  The  case  of  Long 
V,  WaMraven,  113  N".  C,  337,  seems  to  be  directly  in  point. 
The  property  in  that  case  was  given  to  the  testator's  wife  dur- 
ing her  natural  life,  and  after  her  death  to  be  divided  among 
the  heirs  of  her  brothers  and  sisters,  except  as  to  one-third  ' 
thereof,  which  was  left  "at  the  disposal  of  his  wife,  to  be  left 
as  she  may  will."     The  Court  held  that  she  acquired  but  an 
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estate  for  life,  and  "that  an  express  estate  for  life  to  the  wife, 
with  a  power  to  dispose  of  the  fee,  shall  not  turn  her  estate 
for  life  into  a  fee,"  citing  Sherer  v.  Sherer,  1  Wash.,  266  (1 
Am.  Dec,  460) ;  Bass  v,  Bass,  78  N.  C,  374;  Patrick  v.  More- 
head,  supra;  The  Church  v,  Dishrovr,  52  Penn.  St.,  219,  and 
stating  that  the  principal  case  should  be  added  to  the  long  line 
of  those  which  established  the  same  doctrine.  See,  also,  Har- 
rison V,  Battle,  21  iN".  C,  214;  Alexander  v.  Cunningham,  27 
N".  C,  433 ;  Parks  v.  Robinson,  138  N.  C,  269 ;  Morgan  v.  Mor- 
gan, 9  Am.  and  Eng.  Anno.  Cases,  p.  943;  Mansfield  v.  Shel- 
ton,  67  Conn.,  390  (52  Am.  St.  Rep.,  288).  Revisal,  sec.  3138, 
manifestly  has  no  application.  It  appears  in  our  case  that  the 
testator  intended  to  pass  an  estate  of  less  dignity  than  a  fee. 
That  section  only  establishes  a  rule  between  the  heir  and  the 
devisee  in  respect  to  the  beneficial  interest  of  the  latter.  Alex- 
ander V.  Cunningham,  27  N.  C,  430. 

The  case  of  Herring  v,  Williams,  decided  at  the  last  term, 
ante,  1,  did  not  involve  the  question  now  presented.  The  ques- 
tion there  was,  whether  there  was  a  power  of  appointment  or  a 
power  of  disposal,  while  here  the  question  is,  the  power  being 
conceded,  whether  it  enlarged  the  life  estate  into  a  fee.  In  the 
Herring  case  the  donee  had  sold  and  conveyed  the  land  by 
deed,  or  attempted  to  do  so,  while  in  this  case  she  failed  alto- 
gether to  exercise  the  power.  The  reversion  in  the  land  belongs 
to  the  heirs  of  Thomas  Chewning,  and  not  to  the  heirs  of  the 
donee  of  the  power,  and  the  judgment  of  the  court  is,  therefore, 
correct. 

Affirmed. 
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GATES  COUNTY  v.  A.  C.  HILL. 
(Filed  21  February,  1912.) 

1.  Evidence,  Conflicting — Nonsuit. 

A  motion  to  nonsuit  upon  conflicting  and  competent  evidence 
will  be  denied. 

2.  Instructions — Public  Square — Abandonment — Adverse  Possession 

— Evidence. 

When  a  county  sues  for  the  iwssession  of  lands  used  by  it  as 
a  public  square,  a  requested  instruction  by  defendant  Is  properly 
denied,  in  the  absence  of  evidence  of  abandonment,  that  if  the 
proper  authorities  of  a  public  square  willfully  abandon  the  use 
of  any  part  thereof  which  is  claimed  by  defendant,  and  estab- 
lish a  different  line,  cutting  off  such  abiindoned  part  for  twenty- 
one  years  or  more,  it  would  ripen  into  a  title  for  defendant. 

3.  Instructions — Public  Square — Adverse  Possession — Interpretation 

of  Statutes. 

A  county  having  entered  into  the  possession  of  a  square  for 
the  public  use,  before  act  of  1891,  now  Revisal,  sec.  389,  the  pro- 
visions of  that  act  will  not  permit  the  plaintiff  to  acquire  title 
thereto  by  adverse  possession  under  a  deed  purporting  to  convey 
a  part  thereof. 

4.  Practice — New  Trial — Newly   Discovered    Evidence — Cumulative. 

A  new  trial  for  newly  discovered  evidence  will  not  be  granted 
when  the  evidence  is  only  cumulative. 

5.  Practice — New  Trial  —  Newly  Discovered   Evidence  —  Supreme 

Court — Discretion. 

A  motion  for  a  new  trial  upon  newly  discovered  evidence 
made  In  the  Supreme  Court  is  addressed  to  the  discretion  of  the 
Court,  and  in  this  appeal,  the  evidence  relied  on  being  the  rela- 
tion of  the  jurors  to  some  of  the  commissioners  of  the  plaintiff 
count>%  the  relationsbip  is  regarded  as  too  remote  for  the  exer- 
cise of  this  discretion. 

Appeal  from  Cline,  J.,  at  July  Special  Term,  1911,  of  Gates. 

This  is  an  action  to  recover  a  lot  of  land,  alleged  to  be  a  part 
of  the  public  square  of  Gates  County.  There  was  a  verdict  in 
favor  of  the  plaintiff,  and  the  defendant  appeals  from  a  judg- 
ment rendered  thereon. 

A,  P.  Godinn,  Ward  &  Grimes,  and  \\\  M.  Bond  for  plaintiff. 
L.  L,  Smith  for  defendant. 
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Pee  Curiam.  The  defendant  relies  on  two  exceptions  in  his 
brief,  the  first  being  to  the  refusal  of  his  motion  to  nonsuit  the 
plaintiff,  and  the  second  to  the  failure  of  his  Honor  to  instruct 
the  jury,  as  requested,  that  the  defendant  could  rely  on  adverse 
possession  as  a  defense. 

The  controversy  between  the  parties  is  one  of  fact,  the  plain- 
tiff contending  that  the  deed  under  which  it  claims  covers  the 
locus  in  qtu)  and  the  defendant  contending  to  the  contrary,  and 
as  evidence  was  introduced  supporting  both  contentions,  the 
motion  to  nonsuit  was  properly  denied. 

The  prayer  for  instruction  was  as  follows:  "Although  the 
law  is  that  possession  of  any  part  of  a  public  square  or  street 
which  has  been  dedicated  to  the  public  cannot  ripen  into  a  title, 
yet,  if  the  proper  authorities  of  a  public  square  or  street  shall 
purposely  and  willfully  abandon  the  use  of  any  part  thereof  and 
establish  a  different  line,  cutting  off  such  abandoned  part,  and 
there  is  continuous  possession  under  a  deed  for  such  abandoned 
part  for  twenty-one  years  or  more,  then  such  possession  would 
ripen  into  a  title  and  vest  the  title  in  the  possessor  under  the 
deed ;  and  if  you  find  from  the  preponderance  of  the  testimony 
that  the  defendant,  and  those  under  whom  he  claims,  have  been 
in  possession  of  the  land  in  controversy,  under  such  circum- 
stances, for  more  than  twenty-one  years,  then  the  title  vested  in 
the  possessor  thereof,  and  cannot  be  divested,  except  by  twenty 
years  possession  adverse  to  him." 

This  was  properly  refused,  because  there  was  no  evidence  that 
the  plaintiff  willfully  abandoned  a  part  of  the  public  square 
and  established  a  different  line.  Also,  the  first  actual  occui>a- 
lion  by  the  defendant  of  the  land  in  controversy  was  in  1889, 
two  years  before  the  act  of  1891,  now  section  389  of  the  Revisal, 
which  reads  as  follows:  "N^o  person  or  corporation  shall  ever 
acquire  any  exclusive  right  to  any  part  of  any  public  road, 
street,  lane,  alley,  square,  or  public  way  of  any  kind  by  reason 
of  the  occupancy  thereof  or  by  encroaching  upon  or  obstructing 
the  same  in  any  way,  and  in  all  actions,  whether  civil  or  crimi- 
nal, against  any  person  or  corporation  on  account  of  any  en- 
croachment upon  or  obstruction  of  or  occupancy  of  any  public 
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way  it  shall  not  be  competent  for  any  court  to  hold  that  such 
action  is  barred  by  any  statute  of  limitations." 

The  defendant  also  moves  in  this  Court  for  a  new  trial,  upon 
the  ground  of  newly  discovered  evidence  and  because  some  of  the 
jurors  were  related  to  members  of  the  Board  of  Commissioners 
of  Gates  Coimty. 

An  examination  of  the  affidavits  on  file  and  a  comparison  of 
them  with  the  evidence  introduced  on  the  trial  show  that  the 
new  evidence  is  purely  cumulative,  and  when  this  is  true  a  new 
trial  will  not  be  granted. 

The  relationship  of  the  jurors,  as  stated  by  the  defendant,  is 
as  follows:  One  of  the  jurors,  to  wit,  Job  Freeman,  is  the 
father-in-law  of  T.  J.  Carter,  one  of  the  present  county  commis- 
sioners; another,  J.  E.  Harrell,  is  the  stepson  of  the  father  of 
B.  D.  Lawrence,  one  of  the  commissioners  in  1891 ;  and  another, 
J.  A.  Eason,  is  first  cousin  to  the  father  of  the  wife  of  E.  S.  A. 
Ellenor,  one  of  the  present  county  commissioners. 

This  is  a  motion  addressed  to  our  discretion,  and  in  our 
opinion  the  interest  and  bias  of  the  jurors,  if  any,  is  too  remote 
to  justify  us  in  disturbing  the  verdict  of  the  jury. 

Xo  error. 


ANNIE  M.  EVANS  et  al.  v.  W.  A.  FORBES,  Superintendent. 

(Filed  28  February,  1912.) 

Appeal  from  an  order  of  0.  H.  Allen,  J.,  heard  at  chambers 
23  January,  1912,  from  Pitt. 

W,  F.  Evans  and  Harry  Skinner  for  plaintiff, 

F.  0.  James  &  Son  and  Albion  Dunn  for  defendant. 

Per  Curiam.  The  subject-matter  of  this  action  is  the  same 
as  in  Tripp  v.  Commissioners,  ante,  180,  and  it  is  governed  by 
the  decision  in  that  case. 

The  judgment  dissolving  the  restraining  order  is   . 

Affirmed. 
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D.  L.  MINTON  V.  J.  B.  HUGHES. 
(Filed  28  February,  1912.) 


Motions — Judgment  Set  Aside — l^eritoHous  Defense — Practice. 

Upon  a  motion  to  set  aside  a  Judgment  for  excusable  neglect, 
a  meritorious  defense  must  be  shown.    Revisal,  sec.  5l3. 

Appeal  from  Jvstice,  J.,  at  October  Term,  1911,  of  Hbbt- 

POBD. 

A  motion  to  set  aside  a  judgment  upon  the  ground  of  excus- 
able neglect  imder  section  513  of  the  Revisal.  His  Honor  de- 
clined to  set  aside  the  judgment,  and  the  defendant  appealed  to 
the  Supreme  Court. 

John  E,  Vann,  Winborn  &  Winbom  for  pladntijf, 
Winston  &  Matthews  for  defendant. 

Per  Curiam.  The  Court  is  of  opinion  in  this  case  that  it  is 
unnecessary  to  consider  the  question  of  excusable  neglect  for 
which  his  Honor  declined  to  set  aside  the  judgment  in  the  court 
below.  Not  only  must  the  defendant  show  excusable  neglect  as 
defined  by  many  decisions  of  this  Court,  but  he  must  also  show 
that  he  has  meritorious  defense.  Norton  v.  McLaurin,  125  N". 
C,  189 ;  Turner  v.  Machine  Co.,  133  N".  C,  384. 

Upon  consideration  of  this  feature  of  the  case,  we  are  of  the 
opinion  that  defendant's  petition  and  affidavits  show  no  defense 
to  the  action  which  could  avail  him  in  law.  Pharr  v,  Russell, 
42  K  C,  222. 

Affirmed. 


DAVID  A.  THOMPSON  et  al.  v.  APPALACHIAN  POWER 

COMPANY. 

(Filed  28  February,  1912.) 


Contracts — Specific  Performance — Equity. 

Specific  performance  of  a  contract  to  convey  lands  In  this  case 
will  not  be  decreed,  owing  to  a  doubtful  title,  the  failure  to  make 
the  cestuis  que  trust  parties,  and  other  circumstances  appearing 
therein. 

Appeal  from  Long,  J.,  at  Fall  Term,  1911,  of  Polk. 
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Civil  action  in  the  form  of  a  controversy  without  action. 
The  plaintiff  seeks  to  compel  the  defendant  to  specifically  per- 
form a  contract  for  the  purchase  of  a  large  tract  of  land,  and 
to  pay  to  the  plaintiff  the  sum  of  $40,000  purchase  money. 

The  judge  below  rendered  a  judgment  in  favor  of  the  plaintiff, 
decreeing  specific  performance  of  the  contract  and  requiring  the 
payment  of  the  purchase  money.  The  groimds  upon  which  spe- 
cific performance  is  resisted  by  the  defendant  is  that  the  plain- 
tiffs are  unable  to  make  a  good  and  indefeasible  title  to  the 
property.     The  defendants  appealed. 

Smith  &  Shipman,  James  II.  Merrimon  for  plwintijf, 
Bomar  &  Osborne  and  Tillett  &  Guthrie  for  defendant. 

Per  Curiam.  In  view  of  the  doubtful  character  of  the  title 
offered  by  the  plaintiff,  and  further  considering  the  fact  that  the 
cestnis  que  trust  have  not  been  made  parties  to  this  action,  the 
Court  is  of  the  opinion  that  under  the  circumstances  of  this  case 
specific  performance  should  not  be  decreed. 

The  action  is  dismissed  without  prejudice. 

Dismissed. 


J.  D.  O'NEAL  V.  HENRY  SEIM  &  CX). 
(Filed  6  March.  1912.) 


Vendor  and   Vendee — Breach   of  Contract — Principal   and   Agent — 
Notice — l^easure  of  Damages. 

Held,  in  this  case,  the  knowledge  of  the  agent  of  the  defend- 
ant of  the  purposes  for  which  c-ertaln  glass  had  been  purchased 
by  the  plaintiff  was  sufficient  notice  to  the  defendant  that  plain- 
tiff would  sustain  damages  of  the  character  claimed  upon  the 
defendant's  breach  of  his  contract  of  shipment. 

Appeal  by  plaintiff  from  Cline,  J,,  at  October  Term,  1911,  of 
Beaufobt. 

This  is  an  action  to  recover  special  damages  for  breach  of 
contract  in  the  shipment  of  certain  plate-glass. 
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The  plaintiff  offered  evidence  tending  to  prove  a  breach  of 
the  contract,  and  that  he  was  damaged  thereby,  but  at  the  con- 
clusion of  the  evidence  his  Honor  held  that  there  was  no  evidence 
of  notice  to  the  defendant  of  the  purpose  for  which  the  glass 
was  ordered,  or  of  the  damages  claimed,  and  directed  the  jury  to 
answer  the  issue  as  to  damages  "Five  cents,"  and  the  plaintiff 
excepted.  Judgment  for  plaintiff  for  five  cents  and  costs,  and 
the  plaintiff  appealed. 

Rodman  &  Rodmcm  for  plaintiff. 
Ward  &  Grimes  for  defendant. 

Per  Curiam.  Upon  an  examination  of  the  record  we  are  of 
opinion  that  there  is  evidence  which  entitles  the  plaintiff  to 
have  his  case  considered  by  a  jury. 

It  is  in  evidence  that  W.  G.  O'Neal,  on  18  April,  1908,  or- 
dered for  the  plaintiff,  from  the  defendant,  33  plate-glass  mir- 
rors 20  X  36,  A  plate,  30  division  bars,  1  A  plate-glass,  66  x  78, 
to  be  shipped  at  once,  and  notified  the  defendant  in  the  order 
that  the  mirrors  were  for  the  side  walls  of  a  restaurant;  that 
the  plaintiff  was  a  contractor  in  Washington,  N".  C,  and  was 
fitting  up  the  restaurant  under  contract,  and  that  by  reason 
of  the  breach  of  the  contract  by  the  defendant  he  and  at  least 
one  employee,  to  whom  he  paid  wages,  remained  idle  fifteen  or 
twenty  days. 

W.  G.  O'N'eal  was  a  brother  of  the  plaintiff,  and  there  is 
evidence  that  he  knew  of  the  facts  recited,  and  that  he  repre- 
sented the  defendant  at  Washington. 

There  must  be  a  new  trial. 

New  trial. 


METRAH  MAKELY  v.  W.  C.  MONTGOMERY. 

(Filed  6  March,  1912.) 

1.  Reference — Jury  Trial — Evidence. 

Under  our  statute,  a  Jury  trial  after  a  reference,  and  in  the 
absence  of  new  matter,  is  properly  confined,  under  the  Issues,  to 
the  evidence  taken  before  the  referee. 
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2.  Deeds  and  Conveyances — ^Trusts  and  Trustees — Evidence. 

The  quantum  of  proof  required  to  establish  a  trust  under  the 
deed  in  this  case,  Held,  sufficient  under  Harding  v.  Long,  103 
N.  C,  1,  and  that  line  of  cases. 

« 

3.  Partnership  Debts — Expenses  of  Partner — Evidence. 

A  conversation  relied  on  to  permit  the  defendant  partner  to 
charge  his  living  expenses  to  the  partnership  as  the  expenses  of 
the  firm,  Held,  too  vague  and  indefinite  in  this  case. 

Appeal  from  Cline,  J,,  at  December  Term,  1911,  of  Beau- 

FOBT. 

Civil  action  heard  upon  the  report  of  referee  and  such  issues 
submitted  to  the  jury  as  follows : 

Does  M.  Makely  hold  the  land  conveyed  by  the  deed  dated  14 
May,  1897,  from  Calhoun  Tooley  to  M.  Makely  in  trust  for  the 
firm  of  Montgomery  &  Makely?     Answer:     No. 

What  amount,  if  any,  does  the  defendant  owe  the  firm  of 
Montgomery  &  Makely  for  cash  sales  of  oysters  from  1893  to 
1909  ?     Answer :     $1,500. 

From  the  judgment  rendered,  the  defendant  appealed  to  the 
Supreme  Court. 

Smull,  MacLean  &  McMvllan  for  plaintijf, 
Rodman  &  Rodman,  E.  F.  Aydlette  for  defendant. 

Per  Curiam.  This  is  an  action  brought  for  the  settlement  of 
a  copartnership.  A  compulsory  reference  is  had,  exceptions 
filed  »to  the  report  of  the  referee,  and  the  cause  tried  on  issues 
submitted  to  the  jury. 

1.  The  defendant  excepts  because  his  Honor  confined  the  trial 
upon  the  issues  to  the  evidence  taken  before  the  referee.  This 
was  in  accordance  with  the  act  of  1897,  ch.  237.  So  far  as  the 
record  discloses,  there  are  no  additional  matters  entering  into 
the  controversy  upon  the  amendment  to  the  pleadings,  and  we 
think  the  case  falls  within  the  principle  laid  down  in  Moore  v. 
Westbrook,  156  IST.  C,  482. 

2.  As  to  the  quantum  of  proof  required  to  establish  a  trust 
under  the  first  issue,  we  think  the  charge  of  his  Honor  was  sub- 
stantially correct,  and  practically  followed  the  principle  laid 
down  in  Ely  v.  Early,  94  N".  C,  1,  and  Harding  v.  Long,  103 
N.  C,  1,  and  many  subsequent  decisions  of  this  Court. 
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3.  One  of  the  claims  of  the  defendant  in  the  settlement  of  the 
copartnership  account  wa^  that  under  the  terms  of  the  copart- 
nership he  was  entitled  to  be  credited  with  his  living  expenses 
as  a  part  of  the  current  expenses  of  the  firm.  This  claim  was 
allowed  him  by  the  referee,  but  the  defendant  excepts  to  this 
finding  with  reference  to  the  amount  allowed,  and  demanded  a 
jury  trial  as  to  this. 

We  agree  with  his  Honor  that  there  was  no  sufficient  evi- 
dence that  the  defendant  was  entitled  to  have  credited  to  him 
his  living  and  family  expenses  as  a  part  of  the  expenditures  of 
the  firm.  The  language  employed  in  the  conversation  between 
plaintiff  and  defendant  in  respect  to  this  matter  is  entirely  too 
indefinite  and  uncertain  to  warrant  any  such  conclusion. 

We  have  examined  the  several  assignments  of  error  and  the 
record,  and  are  of  opinion  that  the  judgment  should  be 

Affirmed. 


L.  J.  WINSTEAD  v.  NORFOLK  SOUTHERN  RAILWAY 

COMPANY. 

(Filed  13  March,  1912.) 
Appeal  and  Error. 

Upon  the  errors  assl^ed  in  the  case,  Held^  no  reversible  error 
was  committed  in  the  trial  court. 

Appeal  from  Peebles,  J,,  at  Jime  Term,  1911,  of  Lenoir. 

Civil  action  to  recover  damages  to  a  lot  of  tobacco  shipped 
by  the  plaintiff  from  Richlands,  N".  C,  to  Rocky  Mount,  N.  C. 
These  issues  were  submitted : 

1.  Was  the  plaintiff  the  owner  of  the  tobacco  in  controversy, 
as  alleged  in  the  complaint  ?     Answer :     Yes. 

2.  If  so,  was  the  said  tobacco  damaged  by  the  negligence  of 
the  defendant,  the  Goldsboro  Lumber  Company?  Answer: 
No. 

3.  If  so,  was  the  said  tobacco  damaged  by  the  negligence  of 
the  defendant,  Atlantic  Coast  Line  Railroad  Company?  An- 
swer :    No. 
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4.  If  so,  was  the  said  tobacco  damaged  by  the  negligence  of 
the  defendant,  Norfolk  Southern  Railway  Company?  Answer: 
Yes. 

5.  If  so,  what  damages,  if  any,  is  the  plaintiff  entitled  to  re- 
cover ?  Answer :  One  himdred  and  twenty  dollars,  with  inter- 
est from  9  September,  1908,  to  12  Jime,  1911. 

From  the  judgment  rendered,  the  defendant,  the  Norfolk 
Southern  Railway  Company,  appealed. 

Loftin  &  Dawson  for  plaintiff. 
Rouse  &  Land  for  defendants. 

Per  Curiam.  We  have  examined  the  fourteen  assignments  of 
error  in  the  record  of  this  case,  and  are  of  the  opinion  that  his 
Honor  committed  no  substantial  error  in  submitting  the  case 
involved  to  the  jury.  We  think  his  Honor  followed  the  well- 
settled  decisions  of  this  Court.  We  are  of  opinion  that  no  re- 
versible error  has  been  committed  which  would  warrant  us  in 
directing  a  new  trial. 

No  error. 


S.  A.  HERRING  et  al.  v.  M.  A.  WARWICK  m  al. 

(Filed  20  March,  1912.) 

Appeal  and  Error — Evidence — Nonsuit — Former  Appeal. 

This  case  having  been  before  the  Supreme  Court  and  con- 
sidered upon  all  the  evidence,  and  a  new  trial  granted  in  one 
essential  particular  because  of  the  influence  of  one  erroneous 
instruction,  and  a  motion  to  nonsuit  upon  the  evidence  Inferen- 
tially  denied,  it  is  adjudged  on  the  present  appeal  that  his 
Honor  followed  the  former  decision,  and  no  error  is  found. 

Appeal  from  G.  W.  Ward,  J.,  at  October  Term,  1911,  of 
Sampson. 

Civil   action.     The  following  issues  were  submitted  to   tbe 

1.  At  the  sale  of  the  land  in  question,  on  15  February,  1898, 
at  courthouse  door  in  Clinton,  was  it  agreed  between  John  T. 
Gregory,  the  mortgagee,  and  the  defendant  Warwick  that  War- 
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wick  should  bid  off  the  said  land,  and  did  he  bid  off  said  lands 
as  agent  and  trustee  for  said  Gregory,  as  alleged?  Answer: 
Yes. 

2.  Are  the  plaintiffs,  other  than  Lonnie  Herring,  the  owners 
in  remainder  of  said  lands,  subject  to  the  life  estate  of  said  S. 
A.  Herring?     Answer:     Yes. 

3.  Is  the  said  action  barred  by  the  statute  of  limitations? 
Answer :    No. 

4.  What  was  the  value  of  the  short-straw  timber  sold  off  said 
land  by  defendant  ?     Answer :    $50. 

5.  What  was  the  value  of  the  long-straw  timber  cut  off  said 
land  by  defendant  ?     Answer :    $46. 

6.  Outside  of  the  timber,  has  the  defendant  committed  waste 
on  said  land;  and  if  so,  what  are  the  damages  therefor?  An- 
'swer :    None. 

7.  What  was  the  value  of  the  tract  of  land  at  the  time  it  was 
bid  off  by  defendant ?     Answer:     $261. 

It  was  admitted,  as  found  by  the  jury  on  the  former  trial, 
that  the  defendant  Warwick  is  the  owner  of  the  life  estate  for 
the  life  of  S.  A.  Herring  in  the  premises  in  controversy.  His 
Honor  gave  judgment  for  the  plaintiff,  and  in  the  judgment  de- 
clared that  Warwick  was  the  owner  of  the  life  estate  aforesaid. 

The  defendants  appealed. 

H,  A.  Grady  and  MurroA/  Allen  for  plaintiffs, 
Faison  £  Wright  and  J.  D.  Kerr  for  defendants. 

Per  Curiam.  This  cause  was  before  the  Court  at  Spring 
Term,  1911,  155  N.  C,  346.  The  facts  are  all  fully  stated  and 
the  case  fully  discussed  in  the  opinion  of  Mr,  Justice  Walker, 
rendered  for  the  Court.  A  new  trial  was  granted  because  the 
verdict  was  rendered  in  one  essential  particular  under  the  influ- 
ence of  one  erroneous  instruction. 

In  granting  the  new  trial,  and  considering  the  case  on  the 
former  appeal,  we  necessarily  considered  all  the  evidence  then 
produced,  and  a  motion  for  a  judgment  of  nonsuit  was  inferen- 
tially  denied.  The  evidence  in  this  regard  is  much  stronger 
than  that  presented  upon  the  former  appeal,  and  we  think  his 
Honor  carefully  followed  the  former  decision  of  this  Court, 
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and  we  find  in  his  rulings  upon  the  evidence,  and  in  his  charge 
to  the  jury,  no  substantial  error  which  we  think  would  warrant 
us  in  ordering  another  trial.     The  judgment  of  the  Superior 
Court  is 
Affirmed. 


W.  H.  T.  CAUDLE  et  al.  v.  MOLLIE  MORRIS  et  al. 

(Filed  20  March,  1912.) 

1.  Appeal  and  Error — Failure  of  Judge  to  Settle  Case — Certiorari. 

Wlien  without  laches  on  the  part  of  appellant  the  judge  has 
failed  to  settle  his  case  on  appeal,  a  certiorari  will  issue  on  his 
motion. 

2.  Appeal  and  Error — Appeal  by  Both  Parties — Record  as  to  Each — 

Laches. 

When  both  parties  to  the  action  appeal,  a  transcript  of  the 
record  must  be  sent  up  by  each,  and  one  party  may  not  avail 
himself  of  the  diligence  of  the  other  in  having  his  record  sent 
up,  by  docketing  the  record  of  that  other  party  as  his  own. 

3.  Appeal  and  Error — Motion  to  Reinstate — Laches. 

When  an  appeal  has  been  dismissed  under  Rule  17  in  the  Su- 
preme Court  the  appellant,  applying  for  a  reinstatement  upon 
the  ground  that  the  trial  judge  has  failed  to  settle  the  case,  must 
show  that  he  has  had  his  record  proper  docketed  in  this  Court,  as 
required  by  the  rules,  or  his  motion  will  be  denied. 

Appeal  from  Peebles,  J,,  at  October  Term,  1911,  from  Wake. 

R.  C.  Strong  for  plaintiffs, 

Douglass,  Lyon  <£  Douglass  and  R.  N.  Simms  for  defendants. 

Per  Curiam.     Both  parties  appealed. 

In  the  plaintiffs'  appeal  the  appellant  docketed  the  record 
proper  in  apt  time  and  asked  for  a  certiorari  that  the  case  on 
appeal  may  be  settled  and  sent  up.  It  appearing  that  the  judge 
had  failed  to  settle  the  case  without  any  laches  on  the  part  of  the 
appellant,  the  certiorari  will  issue. 

In  the  defendants'  appeal  the  plaintiffs  docketed  in  apt  time 
the  certificate  required  under  Rule  17  and  moved  to  dismiss  de- 
fendants' appeal.     The  motion  was  granted.     The  defendants 
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thereupon  moved  to  reinstate.  It  appears  that  the  defendants 
had  not  docketed  the  record  proper,  but  they  ask  for  a  certiorari 
and  seek  to  excuse  their  failure  to  comply  with  the  rule  by  the 
fact  that  the  plaintiffs  had  docketed  their  record  proper,  but 
they  cannot  excuse  their  own  negligence  by  relying  upon  the 
diligence  of  the  plaintiff.  In  Jones  v.  Hoggard,  107  N.  C,  349, 
it  is  said:  '^hen  both  parties  appeal,  a  transcript  of  the 
record  must  be  sent  up  for  each.  This  rule  cannot  be  waived 
by  consent  of  counsel,"  citing  Perry  v.  Adams,  96  N.  C,  347, 
which  cites  Devereux  v.  Burgvrin,  33  N.  C,  490;  Morrison  v. 
Cornelius,  63  ^N'.  C,  346.  J,ones  v.  Hoggard  has  been  cited  and 
approved  in  S.  v.  Bost,  125  ^N'.  C,  711;  Mills  v.  Gxuiranty  Co,, 
136  K  C,  256 ;  Bank  v.  Bobbitt,  108  N.  C,  535,  and  in  many 
other  cases. 

If  opposite  counsel  by  consent  cannot  waive  the  record  when 
both  sides  appeal,  certainly  the  Court  cannot  dispense  with  it 
when  the  opposite  counsel  are  here  relying  upon  the  failure  of 
the  defendants  to  file  their  record.  As  this  Court  has  often  held, 
an  appeal  is  not  a  matter  of  absolute  right,  but  the  appellant 
must  comply  with  the  statutes  and  rules  of  Court  as  to  the  time 
and  manner  of  taking  and  perfecting  his  appeal.  Just  as  the 
right  of  action  is  not  an  absolute  one,  but  a  plaintiff  must  com- 
ply  with  the  regulations  of  orderly  procedure  by  issuing  his 
summons  in  the  statutory  time  and  having  it  served  and  filing 
his  complaint  in  the  time  and  manner  prescribed  and  observing 
in  other  respects  the  requirements  as  to  procedure. 

The  rule  of  procedure  is  well  settled  that  when  the  appeal  is 
not  docketed  at  or  before  the  time  prescribed  in  Rule  5  the  ap- 
pellant must  docket  all  of  the  record  proper,  or  so  much  thereof 
as  he  can  obtain,  with  an  affidavit  as  to  why  the  entire  record 
cannot  be  docketed,  and  move  at  that  time  for  a  certiorari  for 
the  "case  on  appeal,"  if  without  his  fault  the  judge  has  failed  to 
settle  the  case,  or  for  such  other  parts  of  the  record  as  are 
lacking.  If  he  fails  to  do  so,  the  appellee  has  the  right  to  docket 
the  certificate  prescribed  by  Rule  17  and  have  the  appeal  dis- 
missed. Burwell  v,  Hughes,  120  IN".  C,  277,  and  cases  there 
cited,  and  Pittman  v.  Kimherly,  92  'N.  C,  562,  and  the  ntmaer- 
ous  cases  citing  those  two  cases  which  are  to  be  found  in  the 
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Anno.  Ed.    In  BurwelVs  case,  supra,  the  Court  says:    "There 
are  some  matters  at  least  which  should  be  deemed  settled,  and 
this  is  one  of  them."     Defendants'  motion  to  reinstate  is  denied. 
Walsh  V.  Burleson,  154  N".  C,  174. 
Motion  denied. 


L.  T.  BYRD  V.  J.  A.  SEXTON. 
(Filed  20  March,  1912.) 


Appeal  and  Error — Criticism  of  Counsel — Expression  of  Opinion. 

It  being  admitted  by  the  parties  to  this  appeal  that  the  trial 
Judge  criticised  counsel  in  language  tantamount  to  an  expres- 
sion of  opinion,  in  violation  of  the  statute,  a  new  trial  is  ordered. 

Appeal  from  Peebles,  J,,  at  IN'ovember  Term,  1911,  of  Har- 
nett. 

Civil  action.  Certain  issues  were  submitted  to  the  jury,  who 
returned  a  verdict  in  favor  of  the  defendant. 

R,  L,  Godwin,  E,  F.  Young,  and  N,  A,  Townsend  for  plaintiff, 
D,  H,  McLean  &  Son  and  J.  C.  Clifford  for  defendant. 

Per  Curiam.  The  third  assignment  of  error  of  the  appellant 
relates  to  remarks  of  the  court  criticising  the  counsel,  and  to 
language  used  by  the  court,  which  it  is  claimed  is  tantamount 
to  an  expression  of  opinion  upon  the  facts,  in  violation  of  the 
statute.  Upon  the  call  of  this  appeal  the  counsel  for  the  appel- 
lee admits  to  the  Court  that  the  assignment  of  error  is  well 
taken,  and  that  language  was  used  tantamount  to  an  expression 
of  opinion,  and  consents  to  a  new  trial. 

It  is,  therefore,  ordered  that  a  new  trial  be  granted. 

New  trial. 
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E.  L.  HOBBS  ET  AL.  V.  GEORGE  W.  CASHWELL  et  al. 

(Filed  13  March,  1912.) 

A*ppeal    and    Error — Exceptions    Grouped,    etc. — Record — Order    of 
Proceedings. 

This  appeal  Is  dismissed  upon  appellee's  motion,  for  the  failure 
of  appellant  to  set  forth  the  proceedings  in  the  order  they 
occurred,  etc..  Rule  20 ;  and  his  exceptions  properly  groui^ed  and 
numbered  as  required  by  27  and  19  (2). 

Appeal  from  Peebles,  J.,  at  May  Term,  1911,  of  Sampson. 

This  case  was  before  this  Court  at  a  previous  term,  and  is 
reported  in  152  N.  C,  page  183.  The  case  was  retried  at  May 
Term,  1911,  of  the  Superior  Court  of  Sampson  County.  There 
was  a  verdict  upon  the  issues  and  a  judgment  for  the  plaintiffs, 
from  which  the  defendants  appealed. 

Faison  &  Wright  for  the  plaintijfs, 

C.  M.  Faircloth  and  John  D.  Kerr,  Sr,,  for  the  defendants. 

Per  Curiam.  Plaintiffs  move,  under  Rule  20  of  the  Supreme 
Court,  to  dismiss  this  appeal  upon  the  grounds  that  in  the  record 
the  "proceedings  are  not  set  forth  in  the  order  of  time  in  which 
they  occurred,  and  so  as  to  follow  each  other  in  the  order  in 
which  same  took  place,  as  required  by  Rule  19,  section  1." 

2.  For  that  the  appellant  has  not  set  out  in  the  case  on  appeal 
his  exceptions,  briefly  and  clearly  stated  and  numbered,  as  pre- 
scribed by  Rules  27  and  19,  section  2.  Jones  v,  R.  R.,  153  ^N".  C, 
419 ;  Dayim  v.  Wall,  142  N".  C,  452. 

Upon  examination  of  the  record  in  this  case,  we  are  of  opin-  . 
ion  that  under  the  rules  of  the  Supreme  Court  the  plaintiffs' 
motion   must  be  allowed.     We  have,   however,   examined   the 
record  and  assignments  of  error  and  find  no  error  of  sufficient 
importance  to  warrant  the  ordering  of  another  trial. 

Appeal  dismissed. 
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S.  T.  HARE  ET  AL.  V.  W.  H.  GRANTHAM. 

(Filed  20  March,  1912.) 

Appeal   and    Error  —  Motions  —  Pleadings — Allegations   Sufficient — 
Practice. 

The  case  on  appeal  in  this  case  not  having  been  served  in 
time,  Is  not  with  the  record  in  this  CJourt,  and  it  appearing  from 
an  examination  of  the  record  proper  that  the  complaint  states 
facts  sufficient  to  constitute  a  cause  of  action,  the  defendant's 
motion  to  dismiss  the  action  is  disallowed,  and  plaintiff's  motion 
to  affirm  the  judgment  below  is  allowed. 

Appeal  from  Peebles,  J.,  at  November  Term,  1911,  of  Samp- 
son. 

This  was  a  civil  action  for  the  recovery  of  personal  property 
claimed  by  the  plaintiff  and  alleged  to  be  unlawfully  withheld 
by  tlje  defendant.  From  a  verdict  and  judgment  in  favor  of  the 
plaintiff,  the  defendant  appealed. 

R.  L.  Godwin  and  E.  F.  Young  for  plaintiffs, 
Douglass  &  Lyon  and  J.  C.  Clifford  for  defendant. 

Per  Curiam.  It  is  admitted  that  the  case  on  appeal  was  not 
served  within  the  time  required  by  law,  and  therefore  has  not 
been  sent  up  to  this  Court  with  the  record. 

The  plaintiffs  move  the  Court  to  affirm  the  judgment  upon  the 
face  of  the  record. 

The  defendant  moves  the  Court  to  dismiss  the  action  because 
on  the  face  of  the  complaint  no  cause  of  action  is  stated. 

The  Court,  being  of  opinion  that  a  cause  of  action  is  stated 
in  the  complaint,  and  that  there  is  no  error  apparent' upon  the 
face  of  the  record,  allows  the  motion  to  affirm  the  judgment  of 
the  Superior  Court. 

Affirmed. 
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STATE  V.  MARY  ANN  WILSON. 
(Filed  21  February,  1912.) 

1.  Murder — Threats — Remarks — Evidence. 

Evidence  of  threats  by  the  prisoner  being  tried  for  murder, 
made  three  days  before  the  homicide,  and  of  the  remarlss  that 
brought  them  forth  which  are  connected  with  the  threats,  are 
competent.  i 

2.  Murder  —  Character   Witnesses — Particular  Traits — Cross-exami- 

nation— Rights  of  Witness. 

It  is  competent  on  cross-examination  of  a  witness  for  a  female 
defendant  being  tried  for  murder,  who  has  testified  to  her  good 
character,  to  ask  the  witness  as  to  the  general  reputation  of  the 
prisoner  In  regard  to  a  particular  trait  of  character,  and  the 
witness,  himself,  may  say  In  what  respects  the  character  of  the 
prisoner  is  good  or  bad,  so  as  to  give  the  truth  of  the  matter  in 
Justice  to  himself. 

3.  Murder — Character  Witnesses — General  Character — Chastity. 

It  is  competent  for  a  character  witness  to  be  asked  on  cross- 
examination  the  general  character  for  chastity  of  a  female  pris- 
oner on  trial  for  murder,  but  not  as  to  specific  acts  of  un- 
chastlty. 

0 

4.  Same — Harmless  Error. 

Questions  asked  a  character  witness  for  the  female  prisoner 
on  trial  for  murder  as  to  her  general  character  for  chastity, 
which  appears  to  have  been  unprejudlcial,  will  not  be  held  for 
reversible  error. 

5.  Expert  Evidence — Knowledge  of  Witness. 

Where  there  is  evidence  that  the  deceased,  whom  the  de- 
fendant is  on  trial  for  unlawfully  killing,  had  heart  trouble, 
and  the  witness  is  an  expert  physician  and  had  observed  and 
testified  to  the  shock  which  was  alleged  to  have  produced  the 
death,  it  is  competent  to  ask  him,  "If  a  person  was  suffering 
from  heart  trouble  would  the  chance  of  a  fatal  result  by  reason 
of  such  disease  be  increased  or  diminished  from  a  shock  such 
as  you  saw  the  deceased  was  suffering  from  when  you  visited 
himr 

6.  Murder — Evidence — Testimony  Taken   by   Magistrate — Identifica- 

tion— Competency. 

Testimony  of  the  deceased  taken  down  by  a  magistrate  be- 
fore his  death  when  the  prisoner  was  being  tried  only  for  an 


600  i:Nr  THE  SUPREME  COURT.  [158 

State  v.  Wilson. 

assault,  signed  by  the  deceased  and  after  his  death  handed  by 
this  magistrate  to  another  conducting  tlie  preliminary  trial  for 
murder,  with  direction  that  he  hand  it  to  the  cleric  of  the  Supe- 
rior Court,  is  competent  evidence  upon  the  trial  for  murder  in 
the  Superior  Court  when  identified  by  the  magistrate  who  tran- 
scribed it,  and  is  a  sufficient  compliance  with  Revlsal,  sec.  3205. 

7.  Appeal   and   Error  —  Objections  and   Exceptions  —  improper   Re- 

marks^Practlce — Waiver. 

Exceptions  to  Improper  remarks  of  counsel  in  their  argument 
to  the  jury  when  taken  for  the  first  time  and  permitted  by  the 
trial  judge  in  stating  the  case  on  appeal,  will  not  be  considered  on 
api)eal,  for  such  exceptions  must  be  taken  at  the  time,  or  they 
will  l)e  deemed  as  waived. 

8.  Same — Prejudicial — Harmless  Error. 

When,  on  a  trial  for  murder,  an  attorney  for  the  State  bases 
a  part  of  his  argument  on  matters  not  in  evidence,  saying  that 
the  prisoner's  character  was  such  that  people  were  afraid  to 
testify  against  her.  Held,  that  error,  if  any  committed,  and  in  the 
absence  of  objection  at  the  time,  is  rendered  harmless  by  an 
instruction  that  there  was  no  evidence  upon  which  the  argument 
could  be  made,  and  that  the  jury  should  not  consider  it. 

9.  Appeal  and  Error — Asslgnments^Brief. 

Assignments  of  error  not  appearing  in  appellant's  brief  are 
considered  bn  appeal  as  abandoned.     140  N.  C,  Rule  34. 

Appeal  by  defendant  from  Cline,  J.,  at  Fall  Term,  1911,  of 
Camden. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
by  Mr,  Chief  Justice  Clark. 

Attorney-General  Biclcett ,  and  Assistant  Attorney-General 
T.  H,  Calrert  for  the  State. 

W,  M.  Bond  and  E,  F,  Aydlett  for  defendant. 

Clark,  C.  J.  The  prisoner  was  convicted  of  murder  in  the 
second  degree.  It  was  in  evidence  that  about  three  days  before 
the  homicide  a  remark  was  made  to  the  prisoner,  in  response  to 
which  she  made  threats.  The  evidence  of  such  threats  was  com- 
petent. S,  i\  McKay,  150  'N.  C,  813 ;  S.  v.  Stratford,  149  N.  C, 
483.  Evidence  of  the  remark  made  to  the  prisoner  which  brought 
out  the  threat  was  admissible  so  far  as  it  was  connected  with  the 
threat.    S.  v.  Williams,  68  N".  C,  60. 
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Two  witnesses  for  the  prisoner  testified  that  her  reputation 
was  good  or  very  good.  On  cross-examination  they  were  allowed 
to  testify  as  to  the  general  reputation  of  the  prisoner  as  to  a 
particular  trait  of  character.  In  S,  v.  Hairston,  121  N".  C,  582, 
the  Court  said :  "A  party  introducing  a  witness  as  to  character 
can  only  prove  the  general  character  of  the  person  asked  about. 
The  witness,  of  his  own  motion,  may  say  in  what  respect  it  is 
good  or  bad.  He  may  have  to  do  this  in  justice  to  himself — in 
other  words,  to  tell  the  truth.  As  for  instance,  if  the  party 
spoken  of  had  a  general  bad  character  for  other  things,  the  wit- 
ness could  not  truthfully  say  it  was  bad,  nor  that  it  was  good, 
without  qualification ;  or  the  opposite  party  may,  on  cross-exam^ 
ination,  test  the  witness  by  asking  him  as  to  what  it  is  bad  for, 
what  it  is  good  for,"  etc.  That  bad  repute  as  to  chastity  may  be 
shown,  but  not  specific  acts  of  unchastity.  .  S.  v,  Efler,  85  N.  C, 
585. 

In  the  present  case  the  witness  Morris  was  asked  on  cross- 
examination,  "Is  it  not  a  fact  that  you  heard  people  say  she 
was  a  prostitute?"  to  which  he  replied,  "Have  heard  talk  of  it, 
but  her  character  is  about  as  good  as  the  average  negro."  The 
other  witness,  having  said  her  character  was  good,  was  asked  on 
cross-examination,  "Have  you  not  heard  it  frequently  said  that 
she  was  a  common  woman  and  a  prostitute?"  to  which  he  replied, 
"Have  heard  it,  but  not  frequently;  heard  it  some  few  times." 
We  do  not  think  these  exceptions  can  be  sustained.  The  answers 
were  not  prejudicial,  and  indeed  were  not  excepted  to.  These 
questions  come  fairly  within  the  rule  in  S,  v.  Hairston,  supra, 
which  allows  a  cross-examination  as  to  reputation  of  a  particu- 
lar trait,  but  not  as  to  reputation  of  particular  acts,  which  the 
State  did  not  ask  and  which  the  replies  do  not  give.  If  the 
reply  could  be  held  technically  improper,  we  cannot  see  that  it 
was  prejudicial,  or  could  have  affected  the  verdict,  and  in  such 
cases  the  tendency  of  all  courts  is  against  giving  a  new  trial.  It 
should  reasonably  appear  that  an  error,  if  any,  would  have 
reasonably  affected  the  result. 

Dr.  Sawyer,  a  witness  of  the  State,  was  asked  the  following: 
"If  a  person  were  suffering  from  heart  trouble,  would  the  chance 
of  a  fatal  result  by  reason  of  such  disease  be  increased  or  dimin- 
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ished  from  a  shock  such  as  you  saw  Jim  Morrisette  was  suffer- 
ing from  when  you  visited  him  ?"  The  question  objected  to  was 
based  upon  conditions  of  heart  trouble  about  which  the  prisoner 
and  her  witnesses  had  testified  and  the  shock  which  the  witness 
himself  had  observed  and  testified  to.  It  does  not  assume  facts 
not  in  evidence,  which  is  the  ground  of  the  appellant's  excep- 
tion. 

The  prisoner  was  first  arrested  on  the  charge  of  an  assault, 
and  was  tried  before  the  death  of  the  deceased.  The  justice  of 
the  peace  reduced  the  testimony  of  the  deceased  at  such  trial  to 
writing  and  it  was  signed  by  the  deceased.  It  was  in  evidence 
that  this  paper  was  delivered  to  the  other  justice  of  the  peace 
on  the  preliminary  trial  before  him  of  the  prisoner  for  murder, 
with  direction  to  deliver  to  the  clerk  of  the  Superior  Court,  and 
on  the  trial  in  the  Superior  Court  the  paper  was  identified  by 
J.  E.  Cook,  the  justice  of  the  peace,  who  took  down  the  evidence 
on  the  first  trial.  This  was  a  sufficient  compliance  with  Revisal, 
3205.  S.  V.  Wilson,  24  Kansas,  189;  HaH  r.  Staie,  15  Texas 
App.,  202. 

Assistant  counsel  for  the  State  in  his  argument  commented 
upon  the  character  of  the  prisoner,  saying  that  she  was  a  bad 
woman  and  that  people  were  afraid  to  testify  against  her.  Upon 
objection  by  the  prisoner,  the  court  told  counsel  he  could  only 
argue  the  testimony  to  the  jury,  and  that  he  recalled  no  evidence 
about  people  being  afraid  to  testify  against  her  and  withdrew 
the  remark  from  the  jury  and  directed  them  not  to  consider  such 
statement.  It  appears  that  no  exception  was  noted  at  the  time, 
but  the  court  permitted  an  exception  to  be  made  in  stating  the 
case.  This  was  too  late.  An  exception  not  taken  at  the  time  is 
waived  and  the  judge  should  not  permit  it  to  be  made  afterwards 
in  settling  the  case.    2  Cyc,  714. 

Besides,  the  objectionable  remark  of  counsel  was  cured  by  the 
ruling  of  the  court  and  the  instruction  to  the  jury  to  disregard 
it.    S.  V.  Peterson,  149  K  C,  533 ;  4  A.  and  E.  Enc,  450. 

The  other  assignments  of  error  do  not  appear  in  the  brief  of 
counsel  for  the  prisoner  and  are  held  to  be  abandoned.  Rule  34, 
140  N.  C. 

!N'o  error. 
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STATE  V.  G.  W.  WILKINS. 
(Filed  6  March,  1912.) 

1.  Murder — Circumstantial  Evidence — Husband's  Previous  Conduct. 

Where  there  is  circumstantial  evidence  tending  to  connect  the 
defendant  with  the  commission  of  the  crime  and  to  show  some 
preparation  on  his  part  to  murder  his  wife,  it  is  competent,  as 
tending  to  show  identification  of  the  husband  as  the  murderer 
and  of  his  malice  towards  his  wife,  that  they  did  not  get  on 
well  together,  and  had  quarreled  shortly  before  the  homicide  was 
committed,  when  he  drove  her  from  his  home,  threatened  to  cut 
her  with  his  liuife  and  attempted  to  draw  his  pistol  on  her. 

2.  Murder — Motive — Evidence. 

Motive  for  committing  a  homicide  is  not  required  to  be  proved 
in  order  to  convict,  when  it  is  not  of  the  essence  of  the  crime 
charged,  but  it  may  be  shown  to  identify  the  prisoner  as  the  per- 
petrator of  the  crime,  and  to  establish  malice,  deliberation,  and 
premeditation. 

Appeal  from  Fergiison,  J,,  at  IN'ovember  Term,  1911,  of 
Nash. 

The  prisoner  was  indicted  in  the  court  below  for  the  murder 
of  his  wife,  and  was  convicted  of  murder  in  the  first  degree. 
The  evidence  tended  to  show  the  following  facts : 

The  prisoner  and  deceased,  who  was  his  wife,  lived  about  one 
mile  from  the  town  of  Spring  Hope  in  Ifash  County.  For  some 
time  prior  to  the  homicide  there  had  been  misunderstandings 
and  quarrels  between  defendant  and  his  wife,  and  about  two 
weeks  before  the  homicide  the  defendant  drove  his  wife  from 
their  home,  to  the  house  of  her  mother,  about  twenty-five  or 
thirty  yards  away.  He  then  tried  to  drive  her  back,  and  upon 
her  refusal  to  go,  defendant  struck  the  deceased  and  she  returned 
the  blow.  On  the  same  day  defendant  had  a  knife  out  and 
threatened  to  cut  the  clothes  off  the  woman.  He  also  made  an 
attempt  to  draw  a  pistol,  when  a  bystander  caught  him  and  took 
the  pistol  away  from  him. 

About  two  days  before  the  homicide  the  defendant  said  to  a 
witness,  Bunn,  that  his  (defendant's)  wife  thought  she  was  fool- 
ing him,  dealing  with  other  men,  but,  God  damn  her,  he  would 


604  IX  THlfi  SUPEEME  COURT.  [158 

State  v.  Wilkins. 

kill  her  and  be  hung  for  it.  It  further  appears  that  the  deceased 
and  the  defendant  quarreled  about  another  woman  by  the  name 
of  Lewis,  and  the  defendant  told  deceased  that  she  could  get  out, 
that  he  was  going  to  bring  another  lady  in  there. 

On  the  morning  of  the  homicide  defendant  said  to  a  witness, 
one  Bettie  Wiggins,  that  he  had  something  to  tell  her,  that  he 
was  not  going  to  tell  it  then,  but  when  he  told  it,  it  would  be 
in  red  letters.  On  the  same  morning  the  defendant  stated  to 
another  witness,  Xellie  Wiggins,  that  the  deceased  would  not  be 
wi-th  him  but  two  days  more;  that  she  had  other  men  and  he 
was  going  to  kill  her ;  that  he  would  rather  kill  her  than  to  have 
her  live  with  other  men. 

On  the  morning  of  the  homicide  deceased  and  defendant  were 
both  seen  at  their  home  about  11  o'clock.  The  woman  was  doing 
some  washing  and  the  man  was  cleaning  his  gun.  About  11 
o'clock  his  gun  was  heard  to  fire,  and  shortly  thereafter  the  de- 
fendant remarked  to  a  witness,  Sessoms,  who  lived  near,  that 
his  gun  shot  all  right — right  to  the  spot.  An  hour  or  two  later 
this  same  witness  heard  the  gun  fire  again,  but  paid  no  special 
attention  to  it. 

During  the  same  morning,  a  witness,  Mamie  Wiggins,  saw 
the  defendant  and  deceased  at  their  home  together.  In  the  pres- 
ence of  the  defendant,  deceased  said  she  was  going  to  the  cotton 
patch,  but  that  it  would  be  12  o'clock  before  she  could  go,  as  she 
had  to  iron  a  shirt.  About  3  o'clock  p.  m.  the  witness  came  back 
from  the  cotton  patch,  and  defendant  met  her  at  his  front  gate, 
and  asked  her  if  she  had  seen  Ida,  his  wife.  Witness  answered 
that  she  had  not,  and  defendant  said,  "Yes,  you  have,  because 
she  put  on  some  more  clothes  and  went  to  the  cotton  patch." 

About  4  o'clock  in  the  afternoon  defendant  left  his  home  and 
went  to  the  town  of  Spring  Hope.  About  night  the  mother  of 
the  deceased  came  home  from  the  cotton  patch,  and  neither  the 
defendant  nor  the  deceased  could  be  found  at  their  home.  The 
mother  made  inquiry  for  her  daughter,  but  nobody  knew  any- 
thing about  her.  The  next  morning  search  for  the  missing 
woman  was  renewed.  A  pile  of  "strips,"  presumably  tobacco 
strips,  was  seen  in  the  yard,  which  had  not  been  there  before. 
Under  these  strips  was  some  fresh  dirt  with  blood  on  it.    Inside 
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the  house  was  found  an  empty  shell,  on  the  floor,  a  shotgun  with 
the  barrel  full  of  dirt  and  the  overalls  of  the  defendant  with 
spots  on  them  that  looked  like  blood.  Fresh  dirt  was  noticed 
under  the  crib.  The  floor  of  the  crib  was  torn  up  by  the 
searchers,  and  there,  about  ten  inches  under  the  ground,  was  the 
dead  body  of  Ida  Wilkins.  There  was  an  ugly  gunshot  wound 
in  her  neck,  made  by  small  shot  at  close  range. 

The  prisoner  was  arrested  in  Spring  Hope  on  the  day  after 
the  homicide,  and  after  he  was  put  in  jail,  he  said  that  his  wife 
had  gone  down  to  her  father's.  Thereafter,  upon  being  told 
that  he  had  killed  his  wife,  he  said  that  he  was  cleaning  his  gun 
and  did  not  know  his  finger  was  on  the  trigger,  when  the  gun 
went  off  and  killed  her.  He  said  that  she  had  laid  out  in  the 
yard  for  about  an  hour,  and  then  he  buried  her.  That  he 
started  uptown  to  tell  about  it,  but  he  was  so  frightened  that 
he  could  not.    The  defendant  offered  no  evidence. 

There  is  a  single  exception  to  the  testimony. 

The  solicitor  asked  Rhoda  Ann  Westray,  mother  of  the  de- 
ceased, how  her  daughter  and  her  husband  got  along  together. 
She  answered,  "Well,  they  did  not  live  good  together."  Q. 
"State  what  you  have  seen  transpiring  between  them  in  the  way 
of  quarreling.''  The  prisoner  objected  to  the  question;  the 
objection  was  overruled,  and  he  excepted.  The  witness  then  pro- 
ceeded to  state  that  they  quarreled,  and  related  the  quarrel  that 
took  place  two  Sundajrs  before  the  homicide,  when  defendant 
drove  deceased  from  his  home,  threatened  to  use  the  knife,  and 
attempted  to  draw  a  pistol. 

The  prisoner  asked  the  court  to  give  instructions  to  the  jury 
upon  the  different  degrees  of  homicide,  calling  their  attention 
to  the  essential  elements  of  each  offense  and  with  special  refer- 
ence to  the  bearing  of  the  evidence  upon  them,  but  it  is  not 
necessary  to  set  them  out. 

The  jury  convicted  of  murder  in  the  first  degree,  and  from 
judgment  entered  upon  the  verdict  the  prisoner  appealed,  after 
having  duly  excepted  to  the  rulings  of  the  court. 

Attorney-General  Bichett  and  Assistant  Attorney-General 
Calvert  for  the  State. 

F,  8.  Spruill  for  defendant. 


606  IN  THE  SUPREME  COUET.  [158 

State  v,  Wilkins. 

Walker,  J.  There  is  but  one  exception  in  this  case  that  calls 
for  any  discussion,  as  we  will  presently  show.  The  prisoner 
objected  to  the  testimony  of  the  witness,  Rhoda  Ann  Westray, 
the  mother  of  the  deceased,  as  to  whether  the  prisoner  and  his 
wife  had  lived  together  peaceably  and  as  to  any  quarrels  be- 
tween them  that  she  had  seen.  She  answered  that  they  did  not 
live  "good  together,"  and  that  they  had  quarreled  two  Sundays 
before  the  homicide  was  committed,  when  the  prisoner  drove  his 
wife  from  his  home,  threatening  to  cut  her  with  his  knife  and 
attempting  to  draw  his  pistol.  Except  the  admission  of  the  de- 
fendant, which  was  made  in  contradiction  of  a  previous  state- 
ment by  him  as  to  the  manner  of  the  killing,  there  was  no  direct 
or  positive  proof  of  his  guilt,  but  the  evidence  was  circumstan- 
tial, there  being  no  eye-witness  to  the  tragedy.  The  circum- 
stances tending  to  show  that  the  prisoner  had  killed  his  wife  were 
very  strong,  apart  from  his  admission  of  the  fact,  and  the  State 
was  compelled  to  rely  upon  the  circumstances  to  show  that  he 
had  murdered  her  deliberately  and  with  premeditation.  In  this 
state  of  the  proof,  we  fail  to  see  why  it  was  not  competent  and 
relevant  to  prove  the  relations  between  the  parties,  and  espe- 
cially that  they  had  quarreled,  the  husband  appearing  to  be  the 
aggressor,  and  that  he  had  even  gone  so  far  as  to  threaten  her 
life,  and  had  attempted  to  use  his  knife  and  draw  his  pistol. 
These  facts,  especially  in  connection  with  proof  of  the  other 
circumstances,  tended  to  show  his  malice  towards  her,  and  to 
assign  a  motive  for  the  killing.  But  we  think  it  has  been  ex- 
pressly decided  by  this  Court  that  such  evidence  is  competent 
and  is  also  relevant  to  the  issue. 

In  8.  V.  Rash,  34  'N,  C,  382,  similar  evidence  was  offered 
against  the  defendant  in  that  case,  that  is,  to  show  ill-treatment 
of  his  wife  by  him,  the  charge  being  that  he  had  murdered  her. 
It  was  held  that  the  evidence  was  competent,  not  only  to  iden- 
tify the  husband  as  the  slayer  of  his  wife,  but  to  show  his  malice 
towards  her.  Judge  Nash,  delivering  the  opinion  of  the  Court, 
said :  "The  first  inquiry  would  be,  who  could  be  the  perpetra- 
tor? and  the  mind  would  naturally  turn  upon  the  person  who, 
either  from  interest  or  malice,  might  desire  her  death.  Interest, 
in  this  case,  could  not  exist,  and  malice  alone  could  lead  to  the 
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deed.  Ordinarily,  the  eye  of  suspicion  cannot  turn  upon  the 
husband  as  the  murderer  of  his  wife,  and  when  charged  upon 
him,  in  the  absence  of  positive  proof,  strong  and  convincing 
evidence — evidence  that  leaves  no  doubt  in  the  mind  that  he  had 
toward  her  that  mala  mens  which  alone  could  lead  him  to  perpe- 
trate the  crime — ^is  always  material.  How  else  could  this  be 
done  than  by  showing  his  acts  toward  her,  the  manner  in  which 
he  treated  her,  and  the  declarations  of  his  malignity?" 

He  then  proceeds  to  show  that  no  stronger  proof  of  malice 
could  be  offered  than  the  husband's  brutal  treatment  of  his  wife 
and  his  suspicion  that  she  had  been  unfaithful  to  him,  his  con- 
duct evincing  "a  settled  state  of  feeling  inimical  to  her."  Under- 
bill on  Cr.  Evidence,  sees.  323,  327 ;  Sidberry  v.  State,  133  Ind., 
677.  In  the  case  last  cited  it  was  held  that  where  an  indictment 
charges  the  defendant  with  the  murder  of  his  wife,  testimony 
as  to  relations  existing  between  them,  previous  to  the  homicide, 
and  as  to  his  treatment  of  her,  is  competent.  It  is  not  necessary 
to  show  a  motive  for  committing  the  crime,  when  motive  is  not 
of  its  essence,  but  it  is  relevant  to  prove  a  motive  as  a  circum- 
stance to  identify  the  prisoner  as  the  perpetrator  of  the  crime, 
and  to  establish  malice,  deliberation,  and  premeditation.  S,  v. 
Adarns,  138  N".  C,  688.    This  exception  cannot  be  sustained. 

The  other  exception  taken  to  the  refusal  of  the  court  to  give 
the  instructions  requested  by  the  prisoner  are- equally  untenable. 
A  perusal  of  the  charge  of  the  court  will  disclose  that  the  learned 
judge  who  presided  at  the  trial  gave  full,  clear,  and  accurate 
instructions  with  reference  to  every  question  contained  in  the 
prayers  of  the  prisoner,  and  not  only  responded  to  them  directly, 
but  he  presented  the  case  to  the  jury  in  every  possible  phase,  and 
was  exceedingly  fair  and  favorable  to  the  prisoner  in  what  he 
said.  He  might  have  charged  more  strongly  against  him  and 
yet  have  been  well  within  the  law. 

We  find  no  error  in  the  record. 

!N'o  error. 
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STATE  V.  BRAD  BAGLEY. 
(Filed  6  March,  1912.) 

1.  Murder — Evidence — Dying   Declarations. 

Declarations  of  the  deceased  are  admissible  in  evidence  on 
trial  of  the  prisoner  charged  with  his  murder,  when  from  the 
circumstances  and  surroundings  and  from  information  given 
him  by  the  attending  physician  it  appeared  that  th^  deceased 
made  the  declarations  in  anticipation  of  his  death. 

2.  Same — Identification. 

With  evidence  tending  to  show  that  deceased  died  from  the 
effect  of  being  shot  by  the  prisoner  from  l)ehind,  on  the  street  of 
a  town,  al)out  9  o'clock  at  night,  and  that  his  attending  physi- 
cian Informed  him  that  his  death  was  near,  and  that  if  he  had 
any  message  he  wanted  to  leave,  it  were  best  that  he  do  so: 
Held,  competent  as  dying  declarations,  made  a  short  time  l)efore 
his  death,  that  it  was  the  prisoner  who  had  shot  him;  that  he 
saw  his  outline  very  distinctly  as  he  ran  down  the  street,  and 
he  was  certain  that  the  prisoner  was  the  one. 

3.  Murder  —  Verdict — Findings  —  Practice — Interpretation    of   Stat- 

utes. 

It  is  required  by  our  statute  that  a  Jury  should  render  their 
verdict  in  a  trial  for  murder  so  as  to  show,  if  murder  was  their 
verdict,  whether  It  was  in  the  first  or  second  degree.  Revisal, 
sec.  3271. 

4.  Same — Dlrectlons^Reconsideratlon — Recording. 

A  verdict  rendered  in  open  court  is  not  complete  until  ac- 
cepted by  the  court  for  record,  and  it  is  the  duty  of  the  trial 
judge  to  prevent  the  recording  of  a  doubtful  or  insufficient  find- 
ing; and  in  this  case  it  is  Ilehl,  that  his  Honor,  on  seeing  that 
the  degree  of  murder  was  not  expressed  in  the  verdict,  correctly 
told  the  jury  to  reconsider  their  finding,  for  the  punwse  of 
specifying  the  crime,  and  upon  response  being  made  by  them 
of  murder  in  the  first  degree,  the  verdict  was  properly  recorded 
accordingly. 

Appeal  from  Cooke,  J,,  at  September  Tenii,  1911,  of  Martix. 

This  is  an  indictment  for  murder.  The  prisoner  was  con- 
victed of  murder  in  the  first  degree,  and  from  the  sentence  of 
death  appeals  to  the  Supreme  Court. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
by  Mr,  Justice  Brown. 
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Attorney-General  Bichett  and  Assistant  Attorney-General  Cal- 
vert for  the  State. 

Wifiston  &  Mathews  for  the  prisoner. 

Brown,  J.  The  prisoner  was  convicted  of  the  murder  of  one 
William  R.  White,  who  died  on  the  night  of  15  August,  1911. 
The  evidence  tends  to  prove  that  while  passing  a  gate  on  one  of 
the  public  streets  of  the  town  of  Williamston,  about  9  o'clock 
p.  M.,  the  deceased  was  shot  from  behind,  and  died  the  same 
night.  There  is  evidence  of  circumstances  tending  to  prove  that 
the  prisoner  waylaid  and  shot  the  deceased. 

But  it  is  contended  by  the  learned  counsel  for  the  prisoner 
that  the  evidence  is  insufficient  to  convict,  if  the  dying  declara- 
tions of  the  deceased  are  excluded.  Many  exceptions  of  the 
prisoner  relate  to  the  competency  of  these  declarations. 

Dying  declarations  are  admissible  in  cases  of  homicide  when 
they  appear  to  have  been  made  by  the  deceased  in  present  an- 
ticipation of  death.  It  is  not  always  necessary  that  the  deceased 
should  declare  himself,  that  he  believes  he  is  about  to  pass  away, 
but  all  the  circumstances  and  surroundings  in  which  he  is  placed 
should  indicate  that  he  is  fully  under  the  influence  of  the 
solemnity  of  such  a  belief. 

The  evidence  in  this  case  shows  that  the  doctor,  who  was 
present  with  the  deceased  when  he  expired,  told  him  that  he  was 
in  a  critical  condition  and  was  likely  to  die,  and  that  if  there 
was  any  message  he  wanted  to  leave,  he  had  better  do  so. 

The  doctor  informed  him  distinctly  that  he  could  not  live, 
and  it  was  then  that  he  said  that  it  was  the  prisoner  who  shot 
him ;  that  he  saw  his  outline  very  distinctly  as  he  ran  down  the 
street,  and  he  was  certain  it  was  the  prisoner. 

The  witness  says  that  the  deceased's  mind  was  perfectly  clear 
as  long  as  he  had  sense  to  talk ;  that  he  made  the  same  statement 
to  different  persons  as  they  would  come  in  the  room,  and  that 
he  repeated  it  only  fifteen  minutes  before  he  died.  Other  testi- 
mony corroborates  this  evidence. 

We  think  the  evidence  indicates  clearly  that  the  deceased  fully 
realized  not  only  that  his  death  was  sure,  but  that  it  was  also 
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near,  and  that  the  court  properly  admitted  his  declaration. 
8.  V.  Quick,  150  N.  C,  820;  Wigmore  on  Evidence,  sec.  1430 
et  seq. 

We  have  examined  carefully  all  the  exceptions  in  the  case, 
and  are  imable  to  find  anything  whatever  that  will  warrant  a 
new  trial.  The  last  exception  which  was  taken  to  the  manner  of 
receiving  the  verdict  is  untenable.  When  the  jury  came  in  with 
their  verdict,  in  reply  to  the  clerk  they  responded  "Guilty." 
His  Honor  told  the  jury  to  reconsider  their  response,  and  specify 
the  crime  of  which  they  found  the  prisoner  guilty.  The  jurors 
stated  they  found  the  prisoner  guilty  of  murder  in  the  first  de- 
gree. This  was  in  accordance  with  the  statutej  Revisal,  3271. 
which  requires  the  jury  to  determine  in  their  verdict  whether 
the  crime  is  murder  in  the  first  or  second  degree. 

In  S.  V,  Godwin,  138  X.  C,  583,  the  principle  is  recognized 
and  enunciated  that  before  a  verdict  returned  into  open  court  by 
a  jury  is  complete,  it  must  be  accepted  by  the  court  for  record. 

It  is  the  duty  of  the  judge  to  look  after  the  form  and  sub- 
stance of  a  verdict  so  as  to  prevent  a  doubtful  or  insufficient 
finding  from  passing  into  the  records  of  the  court,  and  to  ac- 
complish such  ends  it  is  the  duty  of  the  court  to  see  that  the 
jury  may  amend  their  verdict  in  form  so  as  to  meet  the  require- 
ment of  the  law.     S.  v.  McKay,  150  N".  C,  813. 

No  error. 


STATE  V.  NORMAN  WILLIAMS. 

(Filed  6  March,  1912.) 

1.  Taxation — Uniformity — Constitutional   Law — Interpretation. 

While  the  taxing  of  trades  is  not  expressly  Included  In  the 
rule  of  uniformity  declared  by  our  Constitution,  Art.  V,  sec.  3, 
the  courts,  by  Interpretation,  will  subject  It  to  the  same  rule,  In 
this  respect,  which  is  prescribed  for  the  subjects  therein  enu- 
merated ;  for  a  different  rule  would  be  inconsistent  with  natural 
Justice  and  with  the  intent  as  gathered  from  the  section  re- 
ferred to. 
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2.  Same — Different  Classes  of  Taxation. 

In  laying  a  tax,  the  diflferent  subjects  thereof  may  be  rea- 
sonably, though  not  arbitrarily,  classified,  and  a  different  rule  of 
taxation  prescribed  for  each  class,  provided  the  rule  is  uniform 
In  its  application  to  the  class  for  which  it  is  made.  Constitution, 
Art.  V,  sec.  3. 

3.  Same — Cities  and  Towns — Discrimination. 

Constitutional  and  legislative  authority  conferred  upon  a  mu- 
nicipality to  tax  does  not  enable  it  to  create  a  privilege  for  the 
purpose  of  taxing  It,  nor  to  discriminate  between  persons  exer- 
cising the  same  privilege,  by  imposing  a  tax  upon  one  of  a  class, 
at  a  higher  rate,  in  a  different  mode  or  upon  other  principles 
than  one  applied  to  the  exercise  of  the  same  privilege  by  others 
of  the  same  class. 

4.  Taxation — Cities   and    Towns — l\4unicipal    Powers — Legislation — 

Powers  Conferred — Constitutional  Law. 

The  legislative  power  conferred  upon  a  municipality  to  tax 
cannot  be  construed  to  extend  further  than  its  charter  permits, 
and  any  attempt  to  impose  burdens  upon  some  of  a  class  from 
which  others  of  the  same  class  are  exempted  is  void  as  being 
beyond  the  granted  powers  and  as  an  exercise  of  partial  legisla- 
tion. 

5.  Taxation — Cities  and   Towns — Legislature — Police   Powers^ — Rea- 

sonableness— Constitutional   Law. 

Ordinances  passed  by  a  municipality  in  the  exercise  of  the  po- 
lice power  or  for  the  purpose  of  revenue,  and  Intended  to  regu- 
late or  control  the  sale  of  articles  in  a  town  or  city,  or  in  other 
matters,  must  be  reasonable,  and  are  subject  to  the  determina- 
tion of  the  courts  as  to  what  are  reasonable  regulations  within 
the  powers  granted  by  the  Legislature. 

6.  Taxation — Cities  and  Towns — Municipal   Powers — Discrimination 

— Restraint  of  Trade — Constitutional  Law. 

A  town  ordinance  required  every  person,  firm,  or  corporation 
in  the  State,  soliciting  or  taking  orders  for  goods  at  retail,  to  be 
delivered  in  the  town  by  nonresident  merchants,  firms,  or  cor- 
porations resident  in  the  State,  to  pay  a  certain  tax:  Held,  the 
ordinance  was  discriminative,  in  restraint  of  trade,  and  uncon- 
stitutional, and  defendant  could  not  be  held  for  a  criminal  viola- 
tion thereof. 

Appeal  from  Carter,  J.,  at  October  Term,  1911,  of  Carteret. 
The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court. 
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Attorney-General  Bickett  and  Assistant  Attorney-General  Cal- 
vert for  the  State. 

No  counsel  for  defendant. 

Walker,  J.  The  defendant  was  convicted  in  the  Mayor's 
Court  of  Morehead  City  for  the  violation  of  an  ordinance  of  the 
town  which  required  "every  person,  firm,  or  corporation  in  the 
State,  soliciting  or  taking  orders  for  goods  at  retail,  to  be  deliv- 
ered in  the  town  by  nonresident  merchants,  firms,  or  corporations 
resident  in  the  State,  to  pay  a  tax  of  $10  per  day  or  $30  per 
year."  Defendant  appealed  to  the  Superior  Court,  in  which  a 
special  verdict  was  returned  by  the  jury  finding  that  the  defend- 
ant represented  one  A.  A.  Joseph,  a  merchant  tailor  or  clothier 
of  Goldsboro,  N.  C,  and  solicited  and  received  orders  in  said 
town  of  Morehead  City  for  tailor-made  clothes,  to  be  delivered 
to  customers  there,  without  having  paid  the  tax  imposed  by  the 
ordinance.  Upon  this  finding  the  court  held  the  ordinance  to  be 
invalid,  directed  a  verdict  to  be  entered  accordingly,  and  dis- 
charged defendant ;  and  the  State  appealed. 

The  Constitution,  Art.  V,  sec.  3,  authorizes  the  Legislature  to 
tax  trades,  professions,  franchises,  and  incomes,  provided  that  no 
income  shall  be  taxed  when  the  property  from  which  it  is  de- 
rived is  taxed.  In  accordance  with  this  article,  the  Legislature, 
by  Private  Laws  1905,  ch.  254,  sec.  12,  provided  that  the  Com- 
missioners of  Morehead  City  should  have  the  power  to  levy  and 
collect  a  fair  and  reasonable  special  or  license  tax,  and  among 
others,  on  the  following  subjects:  "Itinerant  merchants,  ped- 
dlers, and  transient  dealers,  drummers  or  commercial  travelers, 
and  every  agency  for  the  sale  of  merchandise  not  manufactured 
in  the  town,  and  all  other  subjects  taxed  by  the  State."  The 
ordinance  in  question  was  enacted  under  authority  supposed  to 
have  been  given  in  the  passage  we  have  taken  from  the  amended 
charter  of  the  town,  and  we  are  to  say  whether  it  is  valid  or  not. 

The  Constitution  (Art.  V,  sec.  3)  provides  that  "Laws  shall 
be  passed  taxing,  by  a  uniform  rule,  all  moneys,  credits,  invest- 
ments in  bonds,  stocks,  joint-stock  companies  or  otherwise,  and 
also  all  real  and  personal  property,  according  to  its  true  value 
in  money,"  and  there  is  conferred  in  the  same  section  the  power 
to  tax  trades,  professions,  and  so  forth,  as  above  set  out. 
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This  Court  has  held  that  the  rule  of  uniformity  applies  to  the 
latter  provision  as  much  as  to  the  former,  although  there  are  no 
express  words  to  that  effect  in  the  section,  it  being  considered 
that  a  tax  not  uniform,  as  properly  imderstood,  though  levied  on 
trades,  professions,  or  privileges,  would  be  so  inconsistent  with 
natural  justice,  and  with  the  intent  so  apparent  in  the  section 
we  have  quoted,  that  its  collection  would  be  restrained  as  uncon- 
stitutional. Gatlin  v.  Tarboro,  78  'N,  C,  119 ;  Worth  v,  R,  R,, 
89  X.  C,  291.  And  this  may  be  taken  as  the  settled  construc- 
tion of  the  section. 

It  may  also  be  considered  as  settled  that,  in  laying  the  tax, 
the  different  subjects  may  be  reasonably,  though  not  arbitrarily, 
classified,  and  a  different  rule  of  taxation  prescribed  for  each 
class,  provided  the  rule  is  uniform  in  its  application  to  the  class 
for  which  it  was  made.  R,  R.  Tax  Cases,  92  U.  S.,  575 ;  R,  R. 
V,  Worth,  supra.  As  stated  in  those  cases,  the  result  must  be  to 
*prevent  discrimination  among  the  individuals  or  subjects  of  any 
one  class,  based  upon  special  privileges,  immunities,  or  exemp- 
tions allowed  to  one  and  not  to  the  others.  If  an  ordinance, 
therefore,  is  not  founded  upon  this  fair  and  just  basis,  it  will  be 
deemed  unreasonable  and  violative  of  the  fundamental  principle 
of  taxation. 

Constitutional  and  legislative  authority  conferred  upon  a 
.  municipality  to  tax  does  not  enable  it  to  create  a  privilege  for 
the  purpose  of  taxing  it,  or  to  discriminate  between  persons  ex- 
ercising the  same  privilege,  by  imposing  a  tax  upon  one  of  a 
class  at  a  higher  rate,  in  a  different  mode,  or  upon  other  princi- 
ples than  one  applied  to  the  exercise  of  the  same  privilege  by 
others  of  the  same  class.  The  power  to  tax  extends  no  further 
than  is  permitted  by  its  charter,  and  any  attempt  to  impose 
burdens  upon  some  of  a  class  from  which  others  are  exempted 
would  be  void,  as  being  beyond  the  granted  powers  of  the  mu- 
nicipality,  and  as  an  exercise  of  partial  legislation.  Nashville  v. 
Althrop,  45  Tenn.,  554;  Cooley's  Const.  Lim.,  390. 

The  defendant  can  be  held  liable  to  taxation  as  a  merchant, 
under  the  general  laws  of  the  State  or  of  the  municipality,  in 
the  same  manner  and  to  the  same  extent  as  all  other  merchants 
of  the  same  class  exercising  these  privileges  within  the  corpora- 
tion, but  not  otherwise,  or  farther  than  they. 
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When  the  by-law  of  a  municipal  corporation,  enacted  under 
a  general  grant  of  power  or  by  virtue  of  its  incidental  authority, 
is  partial,  unreasonable,  or  oppressive,  it  will  be  declared  void, 
as  an  unwarranted  exercise  of  its  taxing  power.  Simrall  v.  Cov- 
ington, 90  Ky.,  444.  "Municipal  by-laws  must  also  be  reason- 
able. Whenever  they  appear  not  to  be  so,  the  Court  must,  as  a 
matter  of  law,  declare  them  void.  ...  So  a  by-law,  to  be 
reasonable,  should  be  in  harmony  with  the  general  principles  of 
the  common  law."  Cooley  on  Const.  Lim.,  200,  202.  "As  it 
would  be  unreasonable  and  unjust  to  make,  under  the  same  cir- 
cumstances, an  act  done  by  one  person  penal,  and  if  done  by 
another  not  so,  ordinances  which  have  this  effect  cannot  be  sus- 
tained. Special  and  unwarranted  discrimination,  or  unjust  or 
oppressive  interference  in  particular  cases,  is  not  to  be  allowed. 
The  powers  vested  in  municipal  corporations  should,  as  far  as 
practicable,  be  exercised  by  ordinances  general  in  their  nature 
and  impartial  in  their  operation."  1  Dillon's  Mun.  Corp.,  sec. 
322.  As  said  in  Simrall  v,  Covington,  supra:  "The  abote 
views  are  enforced  in  the  cases  of  Mayor  of  Mobile  v,  Yuille,  8 
Ala.,  137;  Robinson  v.  Mayor  of  Franklin,  1  Hump.,  156;  An^ 
derson  v.  City  of  Wellington,  40  Kansas,  173,  and  many  other 
cases  that  might  be  cited.  All  recognize  the  rule,  which  is  fun- 
damental, that  the  by-laws  of  a  municipality,  whether  they  pur- 
port to  regulate  callings  or  otherwise,  must,  as  indeed  must  every  • 
law,  preserve  equality  of  right.  Those  exercising  the  same  priv- 
ilege must  be  treated  alike.  The  door  must  be  closed  to  none  by 
discrimination,  if  we  would  avoid  monopoly  and  wrong.  This 
principle  is  as  necessary  to  sound  legislation  as  the  circulation 
of  the  blood  is  to  the  human  system,  or  the  flow  of  tide-water 
to  the  ocean.  It  has  produced  a  line  of  decisions  which  are 
universally  regarded  as  sound  by  the  courts  of  the  country. 
Thus,  in  Ex  parte  Frank,  52  Cal.,  606,  an  ordinance  of  a  city, 
passed  under  a  general  charter  power,  exacting  a  license  for  sell- 
ing goods,  and  fixing  one  rate  for  selling  goods  at  the  time  within 
the  city  and  another  and  much  larger  for  those  without,  was 
held  invalid,  as  unjust,  partial,  and  oppressive.  In  Mayor,  etc,, 
of  Nashville  v.  AUhrop,  45  Tenn.,  554,  an  ordinance  discriminat- 
ing between  merchants  and  other  dealers  residing  within  and 
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those  without  the  limits  of  the  city,  and  prescribing  a  special 
rate  of  taxation  for  the  latter,  was  declared  to  be  beyond  the 
limit  of  constitutional  legislation.  In  this  State  we  have  no 
constitutional  provision  as  to  taxation  eo  nomine,  but  it  is  the 
settled  constitutional  rule,  declared  by  oft-repeated  decisions  of 
this  Court,  that  every  tax  must  be  certain,  universal,  and,  so 
far  as  practicable,  equal  and  uniform.  Burdens  cannot  consti- 
tutionally be  imposed  upon  particular  individuals,  while  others 
of  the  same  class  or  locality  who  have  rendered  no  public  serv- 
ice are  exempt.'^ 

The  case  of  Sinircdl  v.  Covington,  supra,  is  directly  in  point, 
as  will  appear  from  this  extract :  "The  ordinance  now  in  ques- 
tion not  only  discriminates  between  residents  of  the  city  of  Cov- 
ington and  those  residing  outside  of  it,  whether  within  or  with- 
out the  State,  but  it  places  a  burden  upon  some  within  the  city, 
while  others  of  its  residents  engaged  in  a  like  business  are  ex- 
empt. It  is,  therefore,  imreasonable,  partial  legislation.  To  be 
reasonable,  a  municipal  by-law  should  be  equal  in  its  operation. 
Tubman  v.  Chicago,  78  111.,  405 ;  Barling  v.  West,  29  Wis.,  307. 
This  one  being  clearly  an  infringement  of  individual  right,  par- 
tial and  unreasonable  in  its  character,  cannot  be  sustained." 
This  doctrine  appears  to  have  been  adopted  by  practically  all 
the  courts  and  is  clearly  founded  in  reason  and  justice. 

Some  courts  hold  that  such  an  ordinance  is  invalid  because  it 
authorizes  the  taking  of  one  citizen's  property  for  the  benefit  of 
the  public,  and,  worse  still,  for  private  use  or  advantage,  with- 
out just  compensation.  St.  Charles  v.  Nolle,  51  Mo.,  122.  But 
a  sufficient  reason,  under  our  Constitution,  is  that  the  discrimi- 
nation in  favor  of  the  resident  of  the  town  and  against  the  non- 
resident violates  the  rule  of  uniformity.  It  has  been  held  that 
such  distinctions  between  the  inhabitants  of  the  State,  based 
upon  no  other  ground  than  the  place  of  actual  residence,  are  in 
restraint  of  trade,  invidious,  unjust,  and  illegal.  Mvhlenhrinch 
r.  Long  Branch,  13  Vroom,  364. 

Ordinances  passed  in  the  exercise  of  the  police  power  or  for 
the  purpose  of  revenue,  and  intended  to  regulate  or  control  the 
sale  of  articles  in  a  town  or  city,  or  in  other  matters,  must,  of 
course,  be  reasonable,  and  it  belongs  to  the  courts  to  determine 
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what  are  reasonable  regulations  within  the  power  granted  by 
charter.  Kip  v.  Paterson,  2  Dutcher,  298;  Morgan  v.  Orange, 
50  N.  J.,  389.  In  the  case  last  cited,  it  was  held  that  an  ordi- 
nance imposing  a  larger  license  fee  on  a  nonresident  than  on  a 
resident  was  illegal,  as  being  discriminating  and,  therefore, 
unreasonable.  Other  decisions  to  be  examined,  and  which  seem 
to  be  directly  in  point,  are:  Atlanta  v.  Jacobs,  125  Ga.,  523; 
Ex  parte  Frank,  52  Cal.,  606;  Saginaw  v.  Circuit  Judge,  106 
Mich.,  32 ;  Clements  v,  Casper,  4  Wyo.,  494 ;  Pacific  Junction  v. 
Dyer,  64  Iowa,  38;  Shumohin  v,  Flannigan,  156  Pa.  St.,  43; 
Indianapolis  v,  Bieler,  138  Ind.,  30;  Crafty  v.  Rushville,  107 
Ind.,  502 ;  Fecheimer  v,  Louisville,  84  Ky.,  306.  "The  corpora- 
tion is  not  endowed  with  power  to  pass  ordinances  in  restraint 
of  trade.  Kipp  v.  Paterson,  supra;  Dunham  v.  Rochester,  5 
Cow.,  462.  The  control  it  may  exercise  over  business  and  trade 
is  such  only  as  belongs  to  the  necessities  and  demands  of  local 
government,  such  as  have  relation  to  the  general  prosperity  of 
the  citizen,  the  public  health,  order  and  morals  of  the  com- 
munity. It  cannot,  outside  of  these  considerations,  enter  into 
the  arena  of  business  competition,  to  advance  a  favored  class 
and  retard  others.  All  citizens  in  pursuit  of  Intimate,  honest 
occupations,  stand  equal  before  the  law,  and  a  police  power 
entrusted  to  a  corporation  is  unreasonably  exercised  in  making 
invidious  distinctions  between  citizens  endowed  with  equal 
rights.  It  is  incompetent  for  this  board  of  commissioners, 
entrusted  as  it  is  with  the  rule  in  local  municipal  affairs,  to 
erect  walls  of  exclusion  against  citizens  without  its  limits,  or 
obstruct  free  commerce  and  trade  between  them  and  its  own  in- 
habitants." Muhlenhrin-ck  v.  Commission'Crs,  42  N.  J.  L.,  364. 
It  seems  to  us  that  the  ordinance  in  question  is  aimed  at  non- 
residents, and  there  is  room  for  the  reasonable  suspicion  that  it 
was  designed  principally  for  the  benefit  of  residents  in  erecting 
a  barrier  against  the  introduction  of  foreign  trade,  for  their 
protection.  It  is,  therefore,  open  to  the  just  criticism  that  it 
is  discriminative,  in  restraint  of  trade,  and  not  authorized  by 
the  terms  of  the  Constitution,  which  were  intended  to  secure 
equality  in  such  matters.  Saginaw  i\  Circuit  Judge,  supra, 
"Municipalities  are  not  in  any  sense  close  corporations.     They 
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are  not  vested  with  rights  of  local  legislation  in  order  that  they 
may  arrogate  to  their  own  inhabitants  additional  rights  and 
privileges  to  those  enjoyed  by  other  citizens  of  the  State  or  ]N'a- 
tion.  JN'either  may  rights  be  denied  to  its  citizens  and  still 
allowed  to  be  exercised  by  nonresidents  who  may  come  within 
the  corporate  limits.  Discrimination  against  residents  is  equally 
odious  as  discrimination  in  their  favor."  Horr  and  Bemis  on 
Mun.  Police  Ordinances,  sec.  137. 

We  conclude,  therefore,  that  the  ordinance  of  Morehead  City, 
under  which  the  defendant  was  charged  criminally  before  the 
justice,  is  invalid,  in  that  "it  spends  its  whole  force  on  nonresi- 
dents and  spares  residents  entirely."  The  Superior  Court|prop- 
erly  directed  that  a  verdict  of  not  guilty  be  entered  upon  the 
findings  of  the  jury.  The  defendant  was  entitled  to  his  dis- 
charge. 

No  error. 


STATE  V.  LONNIE  MILLICAN  et  al. 
(Filed  20  March,  1912.) 

1.  Malicious  Burning — Severance — Discretion — Appeal  and  Error. 

The  refusal  of  the  trial  judge  to  order  a  severance  of  the  trial 
under  au  indictment  against  several  defendants  for  unlawfully 
burning  a  house  is  not  reviewable  on  appeal  except  in  case  of 
gross  abuse  of  discretion. 

2.  Malicious  Burning — Other  Fires — Evidence. 

Evidence  that  after  the  defendants  were  Imprisoned  for  unlaw- 
fully burning  a  house,  other  fires  occurred  in  the  town,  is  incom- 
petent; and  it  would  still  have  been  incompetent  had  the  evi- 
dence tended  to  prove  the  other  fires  incendiary,  as  it  would 
have  introduced  other  and  different  issues  having  no  tendency 
to  prove  the  guilt  or  innocence  of  those  on  trial. 

3.  Same — Ill-will — Motive — Contentions — Instructions. 

When  there  is  evidence  that  the  defendants  had  Ill-will  towards 
the  people  of  a  town  wherein  they  are  accused  of  unlawfully 
setting  fire  to  a  house,  with  evidence  tending  to  prove  the  fact 
of  their  guilt,  it  is  competent  for  the  trial  judge  to  state  to  the 
jury  that  the  State  contended  that  the  defendants  had  mani- 
fested Ill-will  towards  the  jieople  of  the  town,  and  that  this  con- 
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duct»  if  found  to  exist,  could  be  considered  by  them;  and  In 
this  case  an  instruction  was  not  to  defendant's  prejudice  as 
charging  that  the  jury  could  consider  evidence  of  other  fires 
occurring  there. 

4.  Malicious  Burning — Incarceration — Evidence. 

The  defendants  being  tried  for  unlawfully  burning  a  house, 
evidence  held  incompetent  as  to  the  length  of  time  they  had 
been  in  jail,  it  not  l)elng  contended  by  them  that  they  were  in 
jail  at  the  time  the  offense  was  charged  against  them. 

5.  Malicious  Burning  —  Former  Trial  —  Inconsistent  Charges — Evi- 

dence. 

When  it  is  competent  to  prove  that  the  State  took  a  different 
[>osition,  at  a  former  trial  of  the  defendants  for  unlawfully  burn- 
ing a  house,  from  that  talien  at  the  trial  appealed  from,  it  may 
not  be  proven  by  a  witness  who  says  he  was  not  present  when 
the  case  had  formerly  been  tried. 

6.  Malicious  Burning — Ill-will — Motive — Evidence — Harmless  Error. 

Answers  of  the  prisoner,  on  his  trial  for  unlawfully  burning  a 
house,  given  in  response  to  questions  asked  by  the  State  for 
purposes  of  impeachment,  to  the  effect  that  he  had  been  wrong- 
fully accused  of  taking  pistols  from  houses  when  he  was  helping 
to  save  property,  etc. :  Held,  in  this  case,  to  be  unprejudicial, 
and  necessary  in  contradiction  of  the  testimony  of  a  State's  wit- 
ness that  the  prisoner  said,  on  the  occasion  referred  to,  that  he 
wanted  to  see  another  fire  in  that  town,  as  long  as  "the  white 
people  were  so  smart." 

7.  Malicious      Burning  —  Instructions  —  Verdict  —  Interpretation  — 

"Wanton" — Appeal  and  Error. 

The  verdict  of  the  jury,  as  well  as  the  charge  of  the  court, 
must  be  construed  with  reference  to  the  evidence  Introduced  on 
the  trial,  and  when  it  appears,  when  so  construed,  that  the  pris- 
oners, tried  for  unlawfully  burning  a  house,  must  necessarily 
have  deliberately  committed  the  act  which  had  been  determined 
uix>n  l)y  them  all.  one  of  them  starting  the  fire  and  the  others 
watching  out  for  him  or  otherwise  assisting,  it  was  not  error,  un- 
der a  charge  otherwise  correct,  that  his  Honor  failed  to  define  the 
word  "wantonly"  use<l  in  the  statute  as  a  part  of  the  description 
of  the  offense,  it  appearing  that  the  act  was  of  necessity  wan- 
tonly and  maliciously  done. 

Appeal  from  Allen,  J.,  at  January  Term,  1912,  of  Lexoik. 

The  defendants  were  indicted  at  May  Term,  1911,  of  the 
Superior  Court  of  Lenoir  County,  under  section  3338  of  the  Re- 
visal,  for  burning  a  warehouse  in  LaGrange. 
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They  were  tried  on  the  indictment  at  October  term  of  said 
court,  and  upon  failure  of  the  jury  to  agree,  a  juror  was  with- 
drawn and  a  new  trial  ordered.  They  were  tried  a  second  time 
at  January  Term,  1912,  of  said  court,  and  convicted. 

The  judge  presiding  sentenced  each  of  the  defendants  to  a 
term  of  thirty  years  at  hard  labor  in  the  State's  Prison,  and 
they  appealed. 

Attorney-General  Bickett  and  Assistant  Attorney-General  Cal- 
vert for  the  State, 

y .  T.  Ormond,  G,  V.  Cowper,  and  F,  I.  Sutton  for  defendants, 

Allen,  J.  If  we  were  permitted  to  examine  the  evidence  for 
the  purpose  of  determining  the  guilt  or  innocence  of  the  defend- 
ants, we  would  have  grave  doubts  as  to  the  propriety  of  sus- 
taining the  verdict  of  the  jury. 

The  State  had  to  rely  upon  a  witness,  who  claimed  to  be  an 
accomplice,  whose  evidence  is  unsatisfactory  and  has  very  little 
corroboration. 

This  witness  gives  the  following  account  of  the  burning : 

"Sunday,  before  the  fire,  I  came  downtown,  and  when  I  got 
there,  there  was  Lonnie  Millican,  Jim  Britt,  and  Nick  Joyner 
on  the  platform  talking — the  depot  platform.  I  walked  up 
there  and  asked  them  to  let  me  get  in  what  they  were  talking 
about,  and  Lonnie  said :  'AH  right,  if  you  can  keep  a  secret.' 
He  said  the  white  folks  didn't  like  them  and  he  was  going  to  get 
even.  I  asked  how  he  was  going  to  get  even,  and  he  said  he 
was  going  to  bum  the  town.  I  said  I  would  watch.  I  cannot 
tell  what  time  it  was.  I  don't  know  exactly.  Nobody  but  these 
three  boys  when  I  got  there.  When  I  said  I  would  watch,  Lon- 
nie and  Jim  went  on,  and  then  Nick  and  I  went  on.  Just  went 
down  to  Wooten's  alley,  Lonnie  and  Jim  first,  and  then  me  and 
Nick.  Lonnie  told  me  where  to  stand  when  we  got  there.  Nick 
goes  on  between  Mr.  Barwick's  and  the  bank.  I  stood  at  the 
alley  towards  Front  Street,  Nick  was  between  Barwick's  and 
the  hotel  there,  Lonnie  and  Jim  went  back  behind  Mr.  McDon- 
ald's warehouse,  as  far  as  I  could  see  them.  We  went  in  the 
alleyway.  They  told  me  they  were  going  to  bum  the  town,  that 
the  white  folks  didn't  like  them.  I  told  them  I  would  watch. 
After  they  went,  I  saw  Jim  raking  up  trash.     I  could  not  see 
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exactly,  on  account  of  Lonnie's  overcoat ;  I  could  not  half  see  for 
his  overcoat.  Don't  know  where  he  put  the  trash.  They  came 
back  and  then  went  behind  Mr.  Sim  Wooten's  store.  I  went  out 
on  Front  Street  then.  I  could  not  tell  how  close  they  were  to 
warehouse.  I  don't  know  how  close — pretty  close  to  it.  I 
heard  people  holler  *fire'  when  I  went  on  Front  Street.  Nick 
and  I  went  about  the  same  time  and  heard  them  then.  When  I 
gof  back,  Mr.  McDonald's  building  was  burning  and  Mr.  Bar- 
wick's  had  caught.  Had  gone  about  half  a  block  before  alarm 
of  fire.  Xo,  sir;  it  wasn't  dark  when  I  went  back  behind 
the  warehouse  and  was  watching.  You  could  see  anybody  be- 
hind there." 

In  addition  to  his  confession  that  he  was  an  accomplice,  he 
was  further  discredited  by  his  admission  that  he  was  indicted, 
and  employed  a  lawyer  to  defend  him,  telling  him  that  he  was 
not  connected  with  the  fire,  and  the  fact  that  he  had  been  taken 
out  of  prison  several  times  and  examined  by  officers  of  the  law, 
and  was  finally  liberated  without  a  trial. 

If  his  statement  is  true,  the  defendants,  without  previous  con- 
ference with  him,  told  him  at  once,  upon  his  approaching  them, 
of  their  purpose  to  burn  the  town,  and  he,  without  motive, 
agreed  to  watch,  and  all  of  them  went  immediately,  before  it  was 
dark,  and  set  fire  to  a  warehouse,  which  was  overlooked  by  a 
hotel  and  in  a  populous  community. 

In  addition  to  this,  at  least  one  of  the  defendants  oifered  evi- 
dence of  an  alibi,  which,  if  believed,  was  complete. 

We  have  given  a  brief  statement  of  the  evidence,  in  order 
that  the  bearing  of  the  exceptions  relied  on  by  the  defendants 
may  be  understood,  as  our  duty  is  limited  to  the  consideration 
of  the  alleged  errors  in  law,  and  in  cases  like  this  we  have  no 
power  to  review  the  verdict  of  the  jury. 

The  first  exception  is  to  the  refusal  of  his  Honor  to  order  a 
severance. 

As  was  said  in  S.  t\  Oxendine,  107  'N.  C,  783,  and  in  S,  v, 
Carraman,  142  N".  C,  576 :  "The  refusal  of  the  court  to  grant  a 
severance  is  not  reviewable,  except  in  case  of  gross  abuse,  and  no 
such  abuse  appears  in  this  case,"  and,  therefore,  the  exception 
cannot  be  sustained. 
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His  Honor  excluded  evidence  to  prove  that,  after  the  impris- 
onment of  the  defendants,  there  were  other  fires  at  LaGrange, 
and  this  is  the  basis  of  the  second,  third,  fifth,  sixth,  and  four- 
teenth exceptions. 

The  fact  that  there  were  other  fires  at  LaGrange,  standing 
alone,  could  have  no  probative  force,  and,  if  there  were  such 
fires,  there  was  no  effort  to  prove  that  they  were  not  accidental, 
and  were  incendiary. 

If,  however,  such  evidence  had  been  offered,  it  would  have 
been  incompetent,  as  it  would  introduce  other  and  different 
issues  and  would  have  no  tendency  to  prove  the  guilt  or  inno- 
cence of  the  defendants. 

If  the  defendants  could  offer  evidence  that,  after  their  im- 
prisonment, there  were  other  fires  at  LaGrange  that  were  incen- 
diary, the  State  must  be  permitted  to  contradict,  and  if  the 
defendants  establish  their  contention,  it  would  prove  nothing, 
except  that  there  were  others  than  the  defendants  who  would 
commit  crime,  which  would  not  exculpate  them. 

The  case  of  S.  v,  Srnarr,  121  N.  C,  669,  seems  to  be  in  point 
against  the  defendants,  in  which  it  was  held  that  on  the  trial  of 
one  for  burglary  it  is  not  competent  for  him  to  show  that  other 
burglaries  were  committed  in  the  same  neighborhood  about  the 
same  time,  and  it  has  been  held  uniformly  in  this  State  that 
evidence  much  stronger  than  that  offered  by  the  defendants  of 
a  kindred  nature,  which  would  prove  that  another  committed 
the  crime  charged,  is  not  competent  imless  it  is  of  such  character 
as  to  exclude  the  guilt  of  the  accused.  S.  v,  Davis,  77  IN".  C, 
483;  S,  V,  England,  78  X.  C,  554;  S,  r.  Baxter,  82  JST.  C,  604; 
S,  V.  Beverly,  88  X.  C,  633 ;  S,  v.  Lambert,  93  N".  C,  623. 

The  defendants  further  contend  that  although  his  Honor  ex- 
cluded evidence  as  to  other  fires,  he  called  them  to  the  attention 
of  the  jury,  and  told  the  jury  to  consider  them,  by  stating  that 
the  contention  of  the  State  was  that  the  defendant  Millican  had 
sho\vn  ill-will  towards  the  people  there,  "manifested  after  this 
fire  and  at  other  times  when  there  had  been  a  fire  at  LaGrange," 
and  that  from  all  these  facts  and  circumstances  the  State  con- 
tended that  the  defendants  were  guilty. 
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This  is,  in  our  opinion,  a  misconception  of  the  charge.  His 
Honor  did  not  instruct  the  jurors  that  they  could  consider  evi- 
dence of  other  fires,  but  that  the  State  contended  that  the  de- 
fendant Millican  had  manifested  ill-will  towards  the  people  of 
LaGrange,  and  that  this  conduct  of  the  defendant,  if  foimd  to 
exist,  could  be  considered,  which  was  not  erroneous. 

The  exclusion  of  the  evidence  as  to  the  length  of  time  the  de- 
fendants had  been  in  prison,  the  subject  of  the  fourth  exception, 
was  proper,  there  being  no  contention  that  they  were  confined  at 
the  time  of  the  burning;  and  the  twelfth  exception  is  equally 
untenable,  because,  if  competent  to  prove  that  the  State  took  a 
position  at  the  former  trial  inconsistent  with  that  contended  for 
in  this,  the  witness,  by  whom  it  was  attempted  to  be  proven,  said 
he  did  not  remember  hearing  anything  at  the  former  trial,  and, 
therefore,  could  not  know  what  the  contention  of  the  State  was. 

The  seventh,  eighth,  ninth,  tenth,  and  eleventh  exceptions  are 
to  impeaching  questions  asked  one  of  the  defendants,  Millican, 
which  he  answered  in  the  negative,  and  to  the  following  conver- 
sation detailed  by  him:  "I  was  talking  to  two  colored  men 
from  here.  Will  Philips  and  Tom  Mayor.  They  were  asking 
about  going  up  to  a  lady's  house,  and  I  said  I  didn't  have  time 
to  go,  but  I  would  go  later  if  they  would  wait.  They  said  they 
couldn't,  and  I  said,  well,  I  couldn't  go  then.  They  asked  why 
they  had  we  boys  up  concerning  pistols.  I  told  him  that  when 
there  was  a  fire  I  helped  carry  out  stuff,  and  after  everything 
was  over  they  were  claiming  that  some  pistols  were  lost  and 
laid  it  on  three  or  four  of  us  around  there.  One  of  them  said, 
'When  I  am  home,  I  don't  go  to  any  fires,'  and  I  said,  'Here- 
after nobody  need  say  anything  to  me  about  helping.'  Mr. 
Rouse  said  something  about  snatching  me  down.  He  said,  'I 
will  have  you  fixed  to-night.'  One  of  the  boys  said,  'You  had 
better  go  on,'  and  I  went  on  oif ." 

We  fail  to  see  in  this  anything  prejudicial  to  the  defendant, 
and  in  view  of  the  evidence  of  Rouse,  a  witness  for  the  State, 
that  the  defendant  said,  on  the  occasion  referred  to  by  him,  that 
he  wanted  to  see  another  fire  in  LaGrange,  as  long  as  the  white 
people  were  so  smart,  it  was  necessary  and  helpful  for  him  to 
give  his  version  of  the  occurrence. 
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The  other  exceptions  are  to  the  refusal  to  give  certain  prayers 
for  instructions,  and  to  parts  of  the  charge  as  given,  all  of 
which  we  have  carefully  examined. 

The  prayers  were,  in  substance,  incorporated  in  the  charge, 
which  was  fair  and  comprehensive  and  in  accordance  with  prec- 
edent. 

The  one  principally  relied  on  is  the  failure  to  define  the  word 
"wantonly,"  used  in  the  statute,  under  which  the  defendants  are 
indicted,  as  a  part  of  the  description  of  the  oifense,  the  defend- 
ants contending,  under  the  authority  of  S,  v,  Massey,  97  N,  C, 
465;  S.  V,  Morgan,  98  "N.  C,  641,  and  other  cases,  that  it  was 
necessary  to  allege  in  tlie  indictment  that  the  burning  was  done 
"wantonly,"  and  that  this  allegation  would  not  be  supplied  by 
the  use  of  the  words  "maliciously  and  feloniously,"  and  if  nec- 
essary to  be  alleged  it  must  be  proven,  and  that  it  was  the  duty 
of  his  Honor  to  so  instruct  the  jury. 

The  objection  is  not  to  the  indictment,  which  conforms  to  all 
the  requirements  of  the  law,  but  to  the  failure  to  charge. 

No  request  was  made  by  the  defendants  for  his  Honor  to  de- 
fine "wantonly,"  and  we  refer  to  this,  not  for  the  purpose  of 
putting  our  ruling  on  the  groimd  of  failure  to  make  the  request, 
but  to  show  that  it  was  not  regarded  as  material,  in  view  of  the 
evidence. 

There  were  only  two  facts  in  dispute  before  the  jury:  (1) 
Was  the  fire  the  work  of  an  incendiary,  or  was  it  accidental? 
(2)  If  the  work  of  an  incendiary,  did  the  defendants  set  out  the 
fire? 

There  was  no  suggestion  in  the  evidence,  nor  do  counsel  con- 
tend here,  that  the  fire  may  have  been  caused  by  the  defendants 
accidentally,  and  under  the  charge  of  the  court  the  jury  had  to 
find,  in  order  to  convict  the  defendants,  that  they  agreed  with 
Dempsey  Wood,  colored,  to  bum  the  warehouse,  and  that  they  at 
once  carried  out  the  agreement,  and  deliberately  set  the  build- 
ing on  fire,  and  if  so,  the  act  was  of  necessity  wanton  and  ma- 
licious, and  it  could  do  no  good  to  so  describe  it.  In  other 
words,  his  Honor  would  have  been  justified  in  charging  the  jury 
that,  if  they  were  satisfied  that  the  defendants  agreed  to  burn 
the  warehouse,  and  that  pursuant  to  that  agreement  they  delib- 
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eratelj  burned  it,  the  act  was  wanton  and  malicious,  and  this 
is  the  only  view  presented  to  the  jury  upon  which  they  could 
convict,  as  appears  from  the  charge  to  the  jury : 

"When  the  State  prefers  a  charge  against  its  citizens,  it  de- 
volves upon  the  State  to  satisfy  the  jury  from  the  evidence,  be- 
yond a  reasonable  doubt,  of  the  guilt  of  the  defendants.  .  .  . 
It  devolves  upon  the  State  to  satisfy  you  fully  that  the  property 
was  wrongfully,  willfully,  and  maliciously  set  afire  by  some  per- 
son or  persons,  and,  further,  to  satisfy  you  fully  from  the  evi- 
dence that  the  parties  now  on  trial — one,  or  all  three,  or  two- 
were  the  parties  who  set  the  building  on  fire.  If  you  should 
find  from  the  evidence  beyond  a  reasonable  doubt  that  the  three 
defendants  conspired  and  agreed  together  that  they  would  set 
fire  to  and  bum  the  house,  and  that  the  witness  Dempsey  Wood 
entered  into  the  conspiracy  and  agreed  to  watch,  and  in  further- 
ance of  that  agreement  and  conspiracy  one  or  more  of  them  set 
fire  to  the  house,  the  others  being  present,  encouraging  and  aid- 
ing him  in  doing  so — and  it  makes  no  kind  of  difference  which 
one  did  the  act  of  setting  fire  to  the  house — all  would  be  equally 
guilty.  If  you  should  find  from  the  evidence  beyond  a  reason- 
able doubt  that  either  one  set  fire  to  the  house,  the  others  being 
present,  aiding  and  assisting,  either  by  actually  doing  some- 
thing toward  that  end  or  watching  for  the  protection  of  those 
doing  it,  they  would  all  be  guilty.  ...  If  any  one  shows 
that  he  was  not  there  at  the  time  of  the  fire,  or  shows  such 
proof  as  shall  cause  you  to  have  some  doubt,  return  a  verdict  of 
not  guilty  as  to  such  one.  If  all  three  show  that,  then  return  a 
verdict  of  not  guilty  as  to  all  three.  If  upon  all  the  evidence 
you  are  not  satisfied  beyond  a  reasonable  doubt  of  the  guilt  of 
one,  return  a  verdict  of  not  guilty  as  to  such  one,  or  to  two  or 
to  all  three,  if  you  are  not  satisfied  beyond  a  reasonable  doubt." 

The  verdict,  like  the  charge,  must  be  construed  with  reference 
to  the  trial.     Cox  v.  R.  R.,  149  X.  C,  86. 

Upon  a  review  of  the  record,  confining  ourselves  to  a  consid- 
eration of  the  exceptions,  we  must  say  there  is  no  error. 

No  error. 
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STATE  V.  WILLIAM  HINTON,  alias  "SON"  HINTON. 

(Filed  20  March,  1912.) 

1.  Motions — Request  for  Bill  of  Particulars — Discretion  of  Courts. 

A  motion  for  a  bill  of  particulars  in  a  criminal  action  is  ad- 
dressed to  the  discretion  of  the  court,  and  is  not  reviewable  un- 
less this  discretion  is  grossly  abused  by  him,  which  does  not 
appear  in  this  case,  there  being  nothing  of  record  to  show  that 
the  prisoner  required  any  information  not  appearing  upon  the 
indictment  which  was  necessary  to  his  defense. 

2.  Motions — Quash — In  Arrest  of  Judgment — Indictment. 

Motions  to  quash  and  in  arrest  of  judgment  rest  upon  the 
same  ground,  the  insufficiency  of  the  warrant,  and  in  determin- 
ing them  the  affidavit  and  order  of  arrest  must  be  considered 
together. 

3.  Same — Statutory  Form — Sufficiency. 

When  the  warrant  and  order  of  arrest  for  resisting  and 
obstructing  certain  officers  in  the  performance  of  their  duties, 
construed  together,  substantially  follow  the  statute,  motions  to 
quash  and  in  arrest  of  judgment  should  be  denied. 

Appeal  from  Bragaw,  J,,  at  January  Term,  19 12/ of  Wake. 

The  defendant  was  tried  before  the  Police  Justice  of  the  City 
of  Raleigh,  on  the  following  warrant : 

"J.  P.  Stell,  Chief  of  Police  of  the  City  of  Raleigh,  being 
duly  sworn,  says  that  he  is  informed  and  believes  that,  on  or 
about  the  4th  day  of  December,  1911,  in  the  city  of  Raleigh, 
and  in  Raleigh  Township,  Wake  County,  William  Hinton,  alias 
'Son'  Hinton,  did  unlawfully  and  willfully  resist,  delay,  and 
obstruct  J.  H.  Wyatt  and  G.  C.  Dillehay,  duly  constituted  public 
officers  of  the  police  for  the  city  of  Raleigh,  in  discharging  and 
attempting  to  discharge  a  duty  of  their  office,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  State." 

"You  are  hereby  commanded  to  forthwith  apprehend  the  said 
William  Hinton,  alias  *Son'  Hinton,  and  bring  him  before  his 
Honor,  the  Police  Justice  of  the  City  of  Raleigh,  to  answer  the 
charge  set  forth  in  the  above  affidavit,  and  to  be  further  dealt 
with  according  to  law" ;  and  upon  conviction  he  appealed  to  the 
Superior  Court  of  Wake  County. 

158—40 
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When  the  case  was  called  for  trial  in  the  Superior  Court,  the 
defendant  moved  for  a  bill  of  particulars,  which  the  court  de- 
nied, in  the  exercise  of  its  discretion,  and  he  excepted. 

He  also  moved  to  quash  the  warrant,  which  was  denied,  and 
he  excepted. 

Also  he  moved  in  arrest  of  judgment,  after  a  verdict  of  guilty 
was  returned,  and  to  the  refusal  of  this  motion  excepted. 

Judgment  was  rendered  upon  the  verdict,  and  the  defendant 
appealed. 

Attorney 'General  Bichett  and  Assistant  Attorney-General  Cal- 
vert for  the  State. 

ir.  B.  Snow  for  defendant, 

Allen,  J.  The  motion  for  a  bill  of  particulars  is  addressed 
to  the  discretion  of  the  court,  and  is  not  reviewable,  unless  there 
is  a  gross  abuse  of  discretion.     S.  i\  Dewey,  139  X.  C,  556. 

In  this  case  there  is  not  only  no  evidence  of  the  abuse  of  the 
discretion  vested  in  the  judge,  but  there  is  no  statement  in  the 
record  tending  to  show  that  the  defendant  required  any  infor- 
mation, outside  of  the  indictment,  to  enable  him  to  make  his 
defense. 

There  is  nothing  in  S.  v.  Corhin,  157  IN".  C,  619,  which  inter- 
feres with  the  discretion  of  the  judge,  or  is  in  conflict  with  the 
law  declared  in  S.  v.  Dewey,  supra. 

The  question  under  consideration  in  the  Corhin  case  was  a 
motion  in  arrest  of  judgment,  the  indictment  following  the  words 
of  the  statute,  and  it  was  said :  "If  the  defendant  did  not  know 
which  stream  he  was  charged  with  polluting,  or  the  means 
alleged  to  have  been  used,  he  could  have  obtained  specific  infor- 
mation by  asking  for  a  bill  of  particulars  under  section  3244  of 
the  Revisal,"  which  is  no  intimation  that  if  the  bill  of  particu- 
lars had  been  asked  for  it  would  not  have  been  discretionary 
with  the  judge  to  grant  or  refuse  it. 

I  The  motions  to  quash  and  in  arrest  of  judgment  rest  on  the 
same  ground,  the  insufficiency  of  the  warrant,*  and  in  determin- 
ing them  the  affidavit  and  order  of  arrest  must  be  considered 
together  (S.  v,  Yellowday,  152  N".  C,  793),  and  when  so  con- 
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sidered,  the  warrant  follows  substantially  the  words  of  the  stat- 
ute, which  is  sufficient.  S.  v.  Harrison,  145  N".  C,  408;  S.  v. 
Leeper,  146  N.  C,  655 ;  S.  v.  Corbin,  157  K  C,  619. 

There  is 

No  error. 


STATE  T.  I.  A.  HEWETT. 

(Filed  27  March,  1912.) 

Indictment— Rape— A88ault  with  'Mn tent"— ''Attempt." 

A  charge  in  a  bill  of  indictment  of  an  assault  with  an  "at- 
tempt" to  commit  rape  necessarily  includes  the  charge  of  "intent," 
and  when  the  bill  is  otherwise  sufficient,  it  is  not  defective  be- 
cause it  omitted  to  expressly  charge  the  intent. 

Appeal  from  Whedbee,  /.,  at  October  Term,  1911,  of  Bruns- 
wick. 

Indictment  for  an  assault  with  intent  to  commit  rape.  The 
defendant  was  convicted  and  sentenced.  In  apt  time  he  moved 
in  arrest  of  judgment  for  insufficiency  of  the  bill  of  indictment, 
which  read  as  follows : 

State  of  North  Carolina — Brunswick  County. 
In  the  Superior  Court,  October  Term,  A.  D.  1911. 

The  jurors  for  the  State,  upon  their  oaths,  present.  That  I.  A. 
Hewett,  late  of  the  county  of  Brunswick,  on  the  20th  day  of 
July,  1911,  with  force  and  arms,  at  and  in  the  county  aforesaid, 
unlawfully,  willfully,  and  feloniously  did  assault,  beat,  and 
wound  one  Lundie  Bozeman,  and  her  the  said  Lundie  Bozeman 
did  feloniously  then  and  there  attempt  to  ravish  and  carnally 
tnow,  forcibly  and  against  her  will,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  State.  Sinclair,  Solicitor. 

Motion  overruled;  defendant  appealed. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
by  Mr,  Justice  Broxun. 
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Attorney 'General  Bickett  and  Assistant  Attorney-General  Cal- 
vert for  the  State, 

Cranmer  &  Davis  for  defendant. 

Brown,  J.  The  bill  is  in  the  usual  form,  but  omits  the  words 
"with  intent."  After  charging  a  felonious  assault  upon  Lundie 
Bozeman,  the  bill  concludes :  "and  her  the  said  Limdie  Bozeman 
did  feloniously  then  and  there  attempt  to  ravish  and  carnally 
know,  forcibly  and  against  her  will,"  etc. 

There  are  two  decisions  of  this  Court  which  sustain  the  con- 
tention of  the  defendant,  S.  v.  Martin,  14  N".  C,  329,  and  S,  v. 
Goldston,  103  N".  C,  323 ;  but,  with  perfect  deference,  we  must 
say  we  are  not  impressed  with  the  reasoning  upon  which  they 
are  based,  and  we  are  no  longer  willing  to  follow  them  as  con- 
trolling precedents.  No  rule  of  property  is  involved,  but  solely 
a  question  of  criminal  pleading.  The  Goldston  case  followed 
the  precedent  of  the  Martin  case,  and,  while  not  expressly  over- 
ruled, the  authority  of  both  is  very  much  shattered  if  not  prac- 
tically destroyed  by  the  opinion  of  the  Court  in  S,  v,  Barnes, 
122  N.  C,  1034.  In  that  case  the  bill  did  not  charge  any 
"attempt,"  and  omitted  the  words  "with  intent"  altogether,  but 
the  Court  held  that  the  words  "with  the  intent"  are  not  "sacra- 
mental," but  that  words  are  sufficient  if  they  are  tantamount  to 
the  charge  of  a  felonious  assault  with  the  design  or  purpose  to 
commit  rape.    In  that  case  the  bill  of  indictment  is  in  part  as 

follows :  "did  make  an  assault  and  her  the  said then  and 

there  forcibly,  violently,  and  against  her  will,  then  and  there 
feloniously  to  abuse,  ravish,  and  carnally  know."  The  Court 
held  that  the  words  were  sufficient  to  charge  the  intent. 

In  the  bill  in  this  case  the  felonious  assault  is  specially 
charged  and  that  this  assault  was  made  in  an  attempt  to  com- 
mit rape. 

The  basis  of  the  decision  in  Martin's  case  is  that  an  attempt 
to  do  a  thing  is  expressive  of  the  overt  act  of  moving  towards 
its  accomplishment,  rather  than  of  the  purpose  or  intent  itself. 
We  cannot  appreciate  the  distinption.    It  is  too  subtle. 

We  are  unable  to  see  how  a  man  can  commit  a  felonious 
assault  upon  a  female,  and  attempt  to  ravish  her,  without  in- 
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tending  it.  The  words  used  in  the  bill,  ex  vi  termini,  necessarily 
import  an  intent  to  commit  rape,  and  are  amply  sufficient  to 
*  give  the  defendant  full  notice  of  the  crime  with  which  he  stands 
charged,  and  that  is  the  chief  purpose  of  a  bill  of  indictment. 

An  "attempt,"  in  criminal  jurisprudence,  is  an  eflFort  to  accom- 
plish a  crime,  amounting  to  more  than  mere  preparation  or 
planning  for  it,  and  which,  if  not  prevented,  would  have  resulted 
in  the  full  consummation  of  the  act  attempted. 

Mr.  Bishop  defines  an  attempt  as  "an  intent  to  do  a  particu- 
lar criminal  thing,  combined  with  an  act  which  falls  short  of 
the  thing  intended."  1  Bishop  Crim.  Law,  sec.  728.  It  is  de- 
fined by  others  as  an  endeavor  to  commit  an  offense,  carried 
beyond  mere  preparation  to  commit  it,  but  falling  short  of  actual 
commission."  Burrill  on  Circ.  Ev.,  365;  Burrill  Law  Diet., 
175 ;  Bouvier's  Law  Diet.,  205. 

In  Regina  v.  Collins,  L.  and  C,  471,  9  Cox  C.  C,  497,  it-is 
defined  "as  that  which,  if  not  prevented,  would  have  resulted  in 
the  full  consummation  of  the  act  attempted."  Rex  v,  Higgins, 
2  East,  20 ;  Eobinson's  Elementary  Law,  sec.  472. 

Thus  we  see  that  practically  all  definitions  of  an  attempt  to 
commit  a  crime,  when  applied  to  the  particular  crime  of  rape, 
necessarily  imply  and  include  "an  intent"  to  commit  it. 

There  may  be  offenses  when  in  their  application  to  them  there 
is  a  distinction  between  "attempt"  and  "intent,"  but  that  cannot 
be  true  as  applied  to  the  crime  of  rape.  There  is  no  such  crim- 
inal offense  as  an  "attempt  to  commit  rape."  It  is  embraced  and 
covered  by  the  offense  of  "an  assault  with  intent  to  commit 
rape,"  and  punished  as  such. 

As  held  by  the  Supreme  Court  of  California,  one  cannot  be 
indicted  for  an  attempt  to  commit  a  crime  where  the  crime 
attempted  is  in  its  very  nature  an  attempt.  People  i\  Thomas, 
63  Cal.,  482 ;  3  Am.  and  Eng.,  p.  251,  note  5. 

The  judgment  is 

Affirmed. 
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1 

STATE  V.  JIM  GARNER. 
(Filed  3  April,  1912.) 

1.  Quarantine  of  Cattle — Board  of  Agriculture — Powers. 

The  State  Board  of  Agriculture  has  authority  to  make  and 
enforce  regulations  for  the  quarantine  of  cattle  and  to  prevent 
their  transportation  In  view  of  preventing  the  spreading  of  con- 
tagious diseases.  « 

2.  Quarantine  of  Cattle — Prohibited  Territory — Fence  Law,  County 

— "Wiiifuliy  Ptermit." 

An  owner  of  cattle,  Jn  permitting  them  to  run  at  large  in  a 
no-fence  county,  wliich  results  in  their  straying  from  a  pro- 
hibited territory,  willfully  "allows'*  them  to  move  across  the 
line  when  he  purposely  turns  them  out  and  they  cross  the  line; 
for  it  is  not  necessary  that  he  drive  them  across;  it  is  enough 
,  that  he  permit  them  such  liberty  that  thereby  they  are  "allowed" 
by  him  to  move  across  the  line. 

Walker  and  Allen,  JJ.,  dissenting. 

Appeal  by  defendant  from  Cooke,  J,,  at  December  Term, 
1911,  of  Moore. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
by  Mr,  Chief  Jtistice  Clark, 

Attorney -Oeneral  for  the  State, 
R.  L,  Burns  for  defendant, 

Clark,  C.  J.  Indictment  under  Revisal,  3294,  for  "allowing" 
cattle  to  move  from  a  quarantined  area  in  Xorth  Carolina  into 
that  portion  of  the  State  lying  north  and  west  of  the  quarantine 
line  established  by  the  Board  of  Agriculture,  i,  e.,  from  Hoke 
County  into  Moore. 

The  special  verdict  finds  that  defendant  owned  a  cow  which 
was  infected  with  the  cattle  fever  tick  and  permitted  her  to  run 
at  large  in  Hoke  Coimty,  from  his  home,  one-quarter  of  a  mile 
from  the  coimty  line,  and  she  strayed  into  Moore  County.  It 
further  appears  that  Hoke  County  is  nonstock-law  territory,  and 
that  there  was  no  fence  between  Hoke  and  Moore  counties. 

It  is  immaterial  that  there  was  no  stock-law  fence  between 
Hoke  and  Moore  counties  and  that  cattle  are  allowed  to  run  at 
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large  in  Hoke  County.  The  defendant  is  not  indicted  for  viola- 
tion of  any  stock  la'wj  in  permitting  his  cow. to  run  at  large. 
Indeed,  his  counsel  in  this  Court  rested  his  defense  purely  upon 
the  ground  that  it  was  not  shown  that  the  defendant  "willfully 
violated  the  regulation  of  the  Board  of  Agriculture  which  pro- 
vides :  "No  cattle  shall  be  moved  or  allowed  to  move  from  any 
quarantined  area  of  this  or  any  other  State,  as  defined  by  the 
regulations  of  the  United  States  Department  of  Agriculture  and 
amendments  thereto  governing  cattle  transportation,  into  that 
portion  of  North  Carolina  lying  north  and  west  of  the  line  de- 
scribed in  section  2  of  these  regulations,  nor  into  the  counties  of 
Halifax,  Edgecombe,  Wilson,  Nash,  Lee,  Moore,  Richmond,  and 
Scotland,  after  February,  1911." 

The  authority  of  the  Board  of  Agriculture  to  make  and 
enforce  such  regulation  is  fully  discussed  and  determined  in  S.  v. 
R,  R.,  141  N.  C,  846 ;  Kimmish  v.  Ball,  129  TJ.  S.,  217. 

When  the  defendant  turned  his  cow  out  and  permitted  her  to 
run  at  large  and  as  a  result  she  strayed  across  the  line  into. the 
forbidden  territory,  he  willfully  "allowed" .  her  to  move  across 
that  line.  It  is  not  necessary  to  show  that  he  drove  her  across 
the  line,  but  merely  that  he  permitted  her  such  liberty  that 
thereby  she  was  "allowed"  by  him  to  move  across  the  line.  The 
act  of  turning  her  out,  whereby  she  was  permitted  to  stray,  was 
done  purposely  and  therefore  willfully.  The  enforcement  of  ' 
these  quarantine  regulations  is  a  matter  of  great  importance. 
Both  the  Federal  and  State  governments  are  at  great  expense  to 
have  all  cattle  inspected  and  the  ticks  removed,  so  that  from  time 
to  time  new  territory  is  announced  to  be  free  from  infection  and 
a  new  quarantine  line  is  established  and  proclaimed.  All  this 
effort  would  be  in  vain  and  the  great  expense  incurred  would  be 
useless  imless  the  regulation  against  cattle  being  moved  or 
allowed  to  move  from  the  infected  territory  into  the  territory 
that  has  been  freed  from  infection  is  strictly  enforced. 

In  this  case  it  is  found  as  a  fact  that  the  cow  was  "infected" ; 
but  the  defendant's  guilt  does  not  depend  on  that.  The  regula- 
tion provides  "no  cattle"  shall  be  moved  or  "allowed  to  move" 
from  infected  territory  across  the  line. 


/ 
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Upon  the  facts  found  in  the  special  verdict,  it  should  be 
entered  that  the  defendant  is  guilty. 
Reversed. 

Walker  and  Allen,  JJ.,  dissenting. 


STATE  V.  SAM  BURNO. 
(Filed  3  April,  1912.) 


1.  Cocaine — Unlawful  Sale — Evidence. 

Upon  trial  for  unlawfully  selling  cocaine,  It  Is  competent,  after 
the  one  to  whom  the  drug  is  alleged  to  have  been  sold  has  testi- 
fied, to  impeach  her  evidence  on  behalf  of  the  prisoner  by  show- 
ing, by  another  witness,  she  had  made  conflicting  statements  as 
to  where  and  from  whom  she  had  purchased  it. 

2.  Same — Expert — Satisfactory  Opinion. 

Upon  trial  for  the  unlawful  sale  of  cocaine,  the  testimony  of 
a  witness  who  has  qualified  as  an  expert  physician  and  druggist, 
that  In  his  opinion  a  certain  drug  exhibited  to  him,  and  which 
was  identified  as  that  sold,  was  cocaine,  Is  competent,  though 
he  said  on  cross-examination  that  he  could  not  tell  the  differ- 
ence between  cocaine  and  epsom  salts  except  by  actual  test, 
wtxich  was  not  made  by  him  In  this  Instance,  but  In  his  opinion 
the  drug  exhibited  to  him  was  cocaine. 

3.  Cocaine — Unlawful   Sale — Taken   from    Vendee — Absence   of   De- 

fendant— Evidence. 

T^'pon  a  trial  for  the  unlawful  sale  of  cocaine,  evidence  is  com- 
petent to  show  that  cocaine  was  taken  off  the  person  to  whom 
it  is  alleged  to  Irnve  been  sold,  In  the  absence  of  the  defendant, 
when  sufficiently  Identified  as  the  article  alleged  to  liave  been 
sold  on  the  occasion  specified. 

Appeal  from  Whedbee,  J,,  at  January  Term,  1912.  of  Rich- 
mond. 

The  defendant  was  convicted  upon  the  charge  of  unlawfully 
selling  cocaine  to  Cora  McKeithan,  and  appealed  from  the  judg- 
ment pronounced  upon  the  verdict. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
by  Mr,  Justice  AlUn. 
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Attorney-General    Bickett    and    Assistant    Attorney-General 
Calvert  for  the  State. 
John  P.  Cameron  and  Lorenzo  Medlvn  for  defendant, 

Allen,  J.  No  objection  is  taken  to  the  bill  of  indictment, 
and  there  is  no  contention  that  the  evidence  was  not  sufficient  to 
justify  the  verdict. 

All  of  the  evidence  introduced  at  the  trial  is  not  sent  up  as  a 
part  of  the  case  on  appeal,  but  it  appears  that  C.  B.  Wright  was 
the  principal  witness  for  the  State,  and  he  testified,  among 
other  things,  as  follows:  "I  saw  Burno  give  the  McKeithan 
woman  a  package,  and  saw  her  give  him  some  money  and  he 
gave  her  back  change ;  I  was  looking  through  the  window ;  that 
after  the  woman  had  come  from  out  of  the  house,  I  arrested  her 
and  found  on  her  person  a  package  of  cocaine — the  same  kind 
of  package  I  saw  Burno  deliver  to  her.  I  saw  him  put  in  small 
papers,  preparing  it  on  a  table.  She  had  in  the  package  when 
arrested  the  same  kind  of  package  which  I  now  hold  in  my  hand, 
and  I  took  off  the  table  the  cloth  (exhibiting  same)  and  it  has 
on  it  the  same  kind  of  material  which  is  in  these  packages.  The 
woman  put  the  change  and  little  papers  containing  what  she  got 
from  Burno  in  a  handkerchief,  and  as  soon  as  she  came  out  I 
took  fropi  her  the  handkerchief  and  it  contained  the  money  and 
little  paper  packages.'' 

This  witness  was  then  asked,  "Where  did  she  (Cora  McKei- 
than) say  she  got  the  package?"  and  he  answered,  "She  said  that 
she  got  it  upstairs,  and  then  said  afterwards  she  got  it  from 
Burno,"  and  the  defendant  excepted: 

This  evidence  was  offered  after  Cora  McKeithan  had  testi- 
fied, and  while  it  does  not  clearly  appear  from  the  record,  the 
only  reasonable  inference  is  that  she  was  a  witness  in  behalf  of 
the  defendant,  and  the  evidence  was  admitted  for  the  purpose 
of  contradiction,  for  which  it  was  competent.  S,  v,  Williams, 
91  X.  C,  599 ;  S,  v,  Exum,  138  N.  C,  600. 

The  State  introduced  Dr.  N".  C.  Hunter,  who  was  admitted  to 
be  an  expert,  and  the  solicitor  exhibited  to  the  witness  the  pack- 
age which  the  witness  Wright  said  that  he  got  from  the  person 
of  Cora  McKeithan,  and  asked  the  witness  what  the  package 
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contained,  and  he  answered :  "I  have  no  way  of  making  chemi- 
cal test  as  to  what  the  package  contains,  and  can  only  give  an 
opinion,  and  my  opinion  is  that  it  is  cocaine,  after  tasting  it." 
He  described  the  effects  of  cocaine,  and  pronounced  it  cocaine, 
and  said :    "In  my  opinion,  it  is  cocaine.*' 

The  defendant  excepted. 

On  cross-examination  by  defendant  he  said,  without  objection : 
"I  cannot  tell  the  difference  between  cocaine  and  epsom  salts, 
except  by  making  actual  test,  but  in  my  opinion,  it  is  cocaine." 
He  had  previously  described  fully  the  effects  of  cocaine,  and  the 
effect  of  what  he  tasted  out  of  one  of  the  little  paper  packages. 
He  also  stated  that  he  was  a  pharmacist  as  well  as  a  doctor. 

The  defendant  excepted  to  this  evidence  on  two  grounds : 

1.  That  the  court  erred  in  allowing  the  witness  to  testify  as 
to  an  opinion,  when  his  opinion  was  not  fully  satisfactory  to 
his  mind. 

2.  That  the  court  erred  in  allowing  the  solicitor  for  the  State 
to  .exhibit  in  the  presence  of  the  jury  the  package  taken  off  the 
McKeithan  woman  by  the  witness  C.  B.  Wright,  and  said  to  con- 
tain cocaine,  the  package  having  been  taken  from  the  woman  in 
the  absence  of  the  defendant,  and  not  having  been  identified  as 
the  package  received  by  the  McKeithan  woman  from  the  defend- 
ant. 

We  have  no  means  of  ascertaining  whether  the  opinion  of 
the  doctor  was  satisfactory  to  him  or  not.  We  only  know  that 
he  expressed  his  opinion  under  oath  and  did  not  say  it  was  im- 
satisfactory,  and  in  answer  to  the  second  objection,  it  is  sufficient 
to  say  that  it  was  not  necessary  for  the  defendant  to  be  present 
when  the  package  was  seized,  to  make  it  competent  evidence,  and 
the  witness  Wright  said,  in  answer  to  a  question  by  the  defend- 
ant, that  he  was  satisfied  that  the  package  he  found  on  Cora 
McKeithan  was  the  same  package  he  saw  the  defendant  give  her. 

These  are  all  the  exceptions  appearing  in  the  record,  and  upon 
an  examination  of  them,  we  find 

'No  error. 
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STATE  V.  R.  F.  RICE. 
(Filed  10  April,  1912.) 

1.  Statutes  —  Cities  and   Towns — IHealth    Ordinances — Extraterrito- 

rial Effect — Constitutional  Law. 

A  legislative  act  Is  constitutional  and  valid  which  confers  the 
exercise  of  police  powers,  for  sanitary  purposes,  etc.,  upon  au 
Incorporated  city  and  town,  to  be  operative  by  ordinances  within 
the  corporate  limits  and  to  a  distance  of  one  mile  In  all  direc- 
tions beyond  them. 

2.  Same — Hogs  or  Pigs. 

When  by  legislative  enactment  it  Is  provided  that  all  ordi- 
nances of  a  certain  city  passed  "in  the  exercise  of  police  powers 
given  to  It  for  sanitary  purposes,  etc.,  shall  apply  to  territory 
outside  of  the  city  limits  within  one  mile. of  the  same  In  all 
directions,"  the  city  may  pass  a  valid  ordinance  making  it  an 
offense  for  "any  person,  firm,  or  corporation  to  keep  any  hogs 
or  pigs  within  the  corporate  limits,"  or  within  "one-fourth  of  a 
mile"  beyond  them. 

3.  Cities  and  Towns — IHealth  Ordinances — Extraterritorial   Effect — 

Commission  Government. 

The  extraterritorial  effect  of  an  ordinance  of  a  city  relative  to 
the  health  of  Its  citizens  depends  upon  the  legislative  authority 
conferred,  and  the  validity  of  such  an  ordinance  is  not  affected 
by  the  fact  that  the  city  is  under  a  Commission  form  of  govern- 
ment, with  the  "Initiative,  referendum,  and  recall." 

4.  Cities  and  Towns — Health  Ordinances — Extraterritorial   Effect — 

Legislature — Municipal  Discretion — Courts. 

From  the  operation  of  an  ordinance  prohibiting  the  keeping  of 
hogs  and  pigs  within  the  corporate  limits  of  an  Incorporated 
town  and  beyond  to  the  extent  of  one-fourth  of  a  mile  in  all 
directions,  passed  under  a  legislative  act  conferring  upon  the 
town  the  authority  to  make  sanitary  ordinances  applicable  to  the 
extent  of  one  mile  beyond  Its  limits,  an  appeal  should  be  made 
either  to  the  proi)er  authorities  of  the  city  or  to  the  Legislature, 
for  upon  Its  reasonableness  or  unreasonableness  when  so  author- 
ized by  the  Legislature  the  courts  are  without  authority  to  act.  . 

5.  Cities    and    Towns — Health    Ordinances — Hogs    or    Pigs — Indict- 

ment. 

When  a  valid  ordinance  of  a  city  forbids  "keeping  any  hogs  or 
pigs  within  the  corporate  limits  or  within  one-fourth  of  a  mile 
of  said  limits,"  a  warrant  following  the  language  of  the  ordl- 
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nauoe  Is  sufficient ;  and  the  offense  is  indictable  without  reference 
to  the  number  of  hogs  or  pigs,  the  condition  or  size  of  the  pens 
or  inclosures  where  they  are  kept.  The  advantages  or  benefits 
of  sanitary  laws  discussed  by  Clabk,  C.  J. 

Walker  and  Allen,  JJ.,  dissenting. 

Appeal  from  Cook,  J,,  at  February  Term,  1912,  of  Guilford. 
The  facfs  are  sufficiently  stated  in  the  opinion  of  the  Court 
by  Mr,  Chief  Justice  Clark. 

Atiorfi^y 'General  and  A,  Wayland  Cooke  for  the  State. 
Sapp  &  Williams  for  defendant. 

Clabk,  C.  J.  The  defendant,  who  lives  outside  the  corporate 
limits  of  Greensboro,  was  indicted  in  the  Municipal  court  of  the 
city  of  Greensboro  for  unlawfully  and  willfully  "keeping  and 
running  hogs  in  a  lot  within  one-fourth  of  a  mile  of  the  corpo- 
rate limits  of  the  city  of  Greensboro,"  in  violation  of  the  city  or- 
dinance which  is  set  out  and  which  provides :  "It  shall  be  unlaw- 
^ful  for  any  person,  firm,  or  corporation  to  keep  any  hogs  or  pigs 
within  the  corporate  limits  of  the  city  of  Greensboro  or  within 
one-fourth  of  a  mile  of  said  limits." 

On  appeal  from  the  Municipal  court  the  warrant  was  quashed, 
and  the  State  appealed. 

The  General  Assembly  provides  in  the  charter  of  Greensboro, 
Private  Laws  1911,  ch.  2,  sec.  27,  that  all  ordinances  of  the  city 
of  Greensboro  enacted  "in  the  exercise  of  police,  powers  given 
to  it  for  sanitary  purposes  or  for  the  protection  of  the  property 
of  the  city,  shall  apply  to  the  territory  outside  of  said  city  limits 
within  one  mile  of  same  in  all  directions." 

The  Legislature  has  unquestioned  authority  to  confer  upon 
the  town  authorities  jurisdiction  for  sanitary  or  police  purposes 
of  territory  beyond  the  city  limits.  28  Cyc,  704,  20  A.  and  E. 
Enc,  1148,  and  cases  there  cited.  This  is  sometimes  conferred 
for  police  protection,  but  of tener  for  the  preservation  of  public 
health.  Power  is  often  granted  to  the  town  authorities  to 
police  the  watershed  beyond  corporate  limits  so  that  the  city 
may  have  pure  water.  Also,  to  insure  cleanliness,  to  protect 
the  sewerage,  and  for  many  like  purposes  to  protect  the  health 
of  those  living  within  the  city.    Among  the  most  notable  cases 
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are  Vcm  Hook  v,  Selma,  70  Ala.,  361 ;  Chicago  Packing  Co.  v, 
Chicago,  88  111.,  221 ;  Emerich  v.  Indianapolis,  18  Ind.,  279 ; 
Albia  V.  O'Hara,  64  Iowa,  297;  S.  v,  FramMin,  40  Kansas,  410; 
Jordan  v.  Evansville,  163  Ind.,  512. 

There  are  many  other  cases  to  like  effect  and  none  to  the  con- 
trary. Among  the'  late  cases  are  Oower  v,  Agee,  128  Mo. 
App.,  427;  Ex  parte  Glass,  49  Tex.  Cr.,  87.  In  this  last 
case  the  Court  sustained  an  ordinance  forbidding  the  keeping 
of  hogs  within  one  mile  of  the  courthouse.  The  Court  held 
that  this  was  a  matter  within  the  discretion  of  the  town  commis- 
sioners, though  it  permitted  hogs  to  be  kept  at  places  within 
town  limits  beyond  that  distance  from  the  courthouse.  In  2 
Abbott  Mun.  Corp.,  sec.  562,  it  is  said :  '*It  is  of  course  within 
the  power  of  the  State  Legislature  to  authorize  a  town  to  pass 
ordinances  which  shall  have  a  restricted  effect  beyond  their 
limits."  In  Chicago  Packing  Co,  v.  Chicago,  supra,  the  Court 
said :  "Persons  desiring  to  engage  in  particular  avocations  in 
or  near  cities  must  submit  to  have  their  pursuits  limited  and 
controlled  at  least  so  far  as  the  preservation  of  health  and  to  a 
reasonable  extent  the  comfort  of  the  people  may  require.  .  .  . 
The  lives,  the  health,  and  comfort  of  the  people  are  the  highest 
claim  and  demand  the  first  and  greatest  protection.  .  .  .  They 
have  the  right  to  be  protected  against  all  kinds  of  business  that 
endanger  life  and  health  and  from  intolerant  nuisances  that  de- 
stroy their  comfort.  To  accomplish  this  purpose,  the  power  was 
conferred  upon  cities  and  villages  to  regulate  these  establish- 
ments for  the  distance  of  one  mile  beyond  their  corporate  limits, 
even  if  that  shall  lap  over  and  embrace  a  portion  of  territory 
included  in  the  boundaries  of  another  municipality.  Each,  to 
that  extent,  has  the  right  to  protect  its  inhabitants,  and  such 
establishments,  located  in  such  territory,  are  subject  to  the  police 
power  of  both  corporate  bodies."  The  ordinance  there  sustained 
was  for  the  regulation  of  the  great  packing  houses  located  out- 
side of  Chicago  and  which  had  been  licensed  by  a  neighboring 
town. 

The  argument  that  the  town  of  Greensboro  is  governed  under 
the  Commission  form  of  government,  with  "initiative,  referen- 
dum, and  recall,"  and  therefore  that  its  municipal  authorities 
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should  have  no  control  outside  of  the  city  limits,  is  wanting  in 
application.  The  question  is  not  how  the  city  authorities  are 
choisen,  hut  what  power  the  Legislature  has  conferred  upon  them 
over  adjacent  districts  beyond  the  city  limits  in  which  may  be 
set  up  establishments,  business,  or  other  things  which  would  be 
injurious  to  the  health  of  its  people.  There  is  nothing  in  our 
Constitution  which  restricts  the  Legislature  in  the  exercise  of  its 
police  power  from  conferring  upon  the  municipal  authorities  of 
Greensboro  such  power.  Indeed,  the  Municipal  court  of  Greens- 
boro is  given  jurisdiction  outside  the  city  limits  and  such  juris- 
diction has  been  affirmed  at  this  term  in  S,  v.  Brou*n,  citing  S,  v. 
Shine,  149  N".  C,  480;  S,  v,  Baskerville,  141  N.  C,  811,  and 
divers  other  cases. 

The  city,  therefore,  had  the  same  power  to  pass  this  ordinance 
and  make  it  applicable  to  a  district  within  a  quarter  of  a  mile 
outside  the  city  limits  as  it  had  to  prohibit  'keeping  any  hogs 
or  pigs  within  the  corporate  limits."  The  question,  therefore, 
is  whether  it  could  pass  such  ordinance  applicable  within  the 
city  limits.  In  8,  v,  Hord,  122  N.  C,  1093,  the  Court  held 
that  the  town  authorities  could  forbid  keeping  a  hogpen  within 
the  city  limits.  In  that  case  the  prohibition  was  against  keeping 
a  hogpen  within  100  yards  of  the  residence  of  another,  which 
was,  of  course,  practically  an  entire  prohibition.  In  2  Dillon 
Mun.  Corp.  it  is  said  that  "The  keeping  of  hogs  and  swine  is  a 
generally,  recognized  subject  of  regulation  of  mimicipal  ordi- 
nance." In  Darlington  t\  Ward,  48  S.  C,  570;  38  L.  R.  A., 
326,  it  is  said:  "An  ordinance  cannot  be  held  invalid  because 
it  is  unreasonable  when  the  power  to  pass  the  ordinances  on  the 
subject  is  conferred  by  a  constitutional  statute."  It  is  further 
held:  "An  ordinance  making  it  unlawful  to  keep  any  hogs 
within  the  corporate  limits  of  the  town  cannot  be  held  void." 
In  Skaggs  v.  Martinm^iUe,  140  Ind.,  476;  33  L.  R.  A.,  78ll,  the 
Court  held  it  would  not  "inquire  as  to  the  reasonableness  of  an 
ordinance  when  the  power  exists  to  pass  it."  The  same  was  held 
in  the  late  case  of  Brimson  i\  Youmans  (S.  C),  56  S.  E.,  561, 
in  which  the  Court  sustained  a  town  ordinance  which  made  it 
"unlawful  to  keep  any  hogs  within  the  town,"  citing  Darlington 
V,  Ward,  supra.  Ordinances  to  prohibit  hogs  within  a  town 
have  also  been  sustained  in  Quincy  v.  Kennard,  151  Mass.,  563 ; 
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Smith  V.  Collier,  118  Ga.,  417 ;  Ex  parte  Glass,  49  Tex.  Cr.,  87. 

Even  if  this  Court  were  of  opinion  that  the  ordinahce  is  not 
sound  public  policy  and  might  work  hardship,  we  could  not  de- 
clare it  invalid.  The  Legislature  has  conferred  jurisdiction 
upon  the  town,  commissioners  "to  make  such  rules  and  regula- 
tions, not  inconsistent  with  the  Constitution  and  laws  of  the 
State,  for  the  preservation  of  the  health  of  the  inhabitants  of 
the  city  as  to  them  may  seem  right."  Private  Laws  1911,  ch.  2, 
sec.  17.  An  appeal  in  such  case  must  be  to  the  lawmaking 
power.  Red  "C"  Oil  <Jo.  v.  Board  of  Agriculture,  222  U.  S., 
380,  decided  January,  1912.  But  as  a  matter  of  fact,  there 
are  some  20,000  people  within  the  limits  of  the  town  of  Greens- 
boro and  they  have  a  right  to  be  protected  against  such  matters 
as  their  local  Legislature  may  deem  unsanitary.  If  that  body  is 
wrong,  it  will  be  influenced 'by  their  constituents  to  repeal  or 
modify  the  ordinance.  But  the  authority  to  make  the  ordinance 
and  to  extend  its  limits,  not  to  exceed  one  mile,  beyond  the  city 
boundaries  has  been  conferred  by  the  Legislature.  Of  their  own 
volition  the  city  authorities  made  the  ordinance  applicable  only 
to  the  extent  of  one-quarter  of  a  mile  beyond  the  city  boun- 
daries. 

The  language  of  the  ordinance  forbids  ''keeping  any  hogs  or 
pigs  within  the  corporate  limits  of  the  city  of  Greensboro  or 
within  one-fourth  of  a  mile  of  said  limits."  The  warrant  charges 
that  the  defendant  "did  unlawfully  and  willfully  keep  and  run 
hogs  in  a  lot  within  one-fourth  of  a  mile  of  the  corporate  limits 
of  the  city  of  Greensboro."  It  therefore  comes  within  the  terms 
of  the  ordinance.  It  does  not  appear  what  size  the  lot  was,  nor 
is  it  material.  The  ordinance  prohibits  'keeping  hogs"  within 
the  limits  named.  In  Darlington  v.  Ward,  48  S.  C,  570,  there 
was  a  single  hog  kept  within  a  two-acre  lot.  The  Court  held 
that  the  question  was  not  whether  the  keeping  of  that  particular 
hog  was  injurious  to  the  health  of  the  town,  but  whether  the 
town  had  authority  to  prohibit  the  "keeping  of  hogs"  within  the 
limits  prescribed  and  whether  the  defendant  had  violated  that 
ordinance.  The  Court  said  that  the  nature  and  condition  of  the 
premises  were  immaterial  and  that  "the  power  of  the  town  coun- 
cil to  preserve  the  public  health  cannot  be  measured  by  the  size 
of  Ward's  lot"  nor  by  the  cleanly  condition  in  which  he  kept  his 
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premises.  The  Court  further  said :  "Courts  cannot  run  a  race 
of  opinion  upon  points  of  right,  reason,  and  expediency  against 
the  lawmaking  power.  No  act  of  the  Legislature  can  be  de- 
clared void  or  unconstitutional  unless  it  conflicts  with  some  pro- 
vision of  the  Constitution.  Nor  can  any  ordinance  of  any 
municipal  corporation  within  the  power  conferred  by  the  Legis- 
lature, and  not  in  conflict  with  the  laws  and  Constitution  of  the 
State,  be  impeached  in  a  court  for  unreasonableness.  A  critical 
examination  of  cases  holding  police  regulations  void,  because 
unreasonable,  will  disclose  that  the  attempted  police  regulations 
violated  some  constitutional  guaranty.  The  right  asserted  by 
some  courts  to  declare  municipal  ordinances  invalid  because 
unreasonable  is  limited  to  ordinances  passed  under  the  implied 
or  incidental  powers  of  the  municipality." 

The  greatest  advance  of  the  age  probably  is  towards  the  pres- 
ervation of  the  public  health  and  in  measures  for  the  prevention 
of  disease.  The  Legislature  conferred  power  upon  the  municipal 
authorities  of  Greensboro  to  adopt  sanitary  regulations.  In 
passing  this  ordinance  they  acted  within  this  authority,  and 
doubtless  upon  the  advice  of  the  sanitary  board. 

The  necessity  and  the  benefit  of  sanitation  cannot  be  better 
shown  than  by  a  statement  which  recently  appeared  in  a  Grovem- 
ment  publication  that  in  Cuba,  a  tropical  country,  under  the 
impetus  given  by  United  States  supervision,  there  is  an  expend- 
iture now  of  46  cents  per  capita  for  better  sanitation  and  an 
annual  mortality  of  15  per  1,000  of  the  population,  while  in 
North  Carolina,  in  naturally  a  healthy  climate,  there  is  an  ex- 
penditure of  only  1  cent  per  capita  and  a  mortality  of  18.3  per 
thousand  of  population,  or  22  per  cent  greater.  In  view  of  such 
fact,  the  courts  will  be  slow  to  interfere  with  sanitary  regula- 
tions which  have  been  adopted  by  city  authorities,  presumably 
in  accordance  with  the  wishes  of  the  most  intelligent  and  ad- 
vanced portion  of  its  population,  even  if  we  possessed  the  power 
to  interfere.  It  is  not  our  province  to  review  the  action  of 
boards  of  sanitation,  within  the  limits  of  their  powers.  The 
judgment  quashing  the  warrant  is 

Reversed. 


Walker  and  Allen,  JJ.,  dissenting. 
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STATE  V.  JESSE  A.  PRICE  and  ROBERT  E.  PRICE. 

(Filed  10  April,  1912.) 

1.  Murder — Threats — Evidence — Practice.  f 

On  a  trial  for  homicide  a  question  as  to  how  many  times  the 
deceased  had  threatened  to  talce  the  life  of  the  prisoner  was  prop- 
erly excluded,  as  in  this  case  the  prisoner  had  not  brought  the 
inquiry  as  to  threats  within  the  exception  to  the  general  rule 
at  the  time  the  question  was  asked,  and  the  evidence  was  not 
again  tendered  by  the  prisoner  after  the  facts  and  nature  of  the 
case  had  been  sufficiently  shown  to  have  made  evidence  of 
threats  competent ;  and,  further,  there  was  no  evidence  that  the 
threats  had  been  communicated  to  the  prisoner.  S,  v.  Exum,  138 
N.  C,  000,  cited  and  applied. 

2.  Murder — Leading  Questions — Appeal  and  Error. 

Two  brothers  being  tried  for  homicide,  a  question  on  direct 
examination  of  one  of  them,  asking  *if  he  went  to  his  brother's 
house  to  make  peace,"  was  properly  excluded  as  leading,  if 
otherwise  competent. 

3.  MMrder  —  Evidence  —  Witnesses  —  Conflicting  Statements —  Im- 

peachment. 

On  trial  for  a  homicide  there  was  evidence  by  a  witness  for 
the  defendants  tending  to  show  that  they  had  had  a  quarrel  with 
the  deceased  a  few  days  before  his  death.  Evidence  tending  to 
show  that  the  witness  had  made  conflicting  statements  is  held 
competent  for  the  purpo§e  of  contradiction. 

4.  Murder — Evidence  Sufficient — Unlawful  Act — Joint  Participation. 

Evidence  is  sufficient  for  a  conviction  of  murder  in  the  second 
degree  which  tends  to  show  that  one  of  the  defendants  was  seen 
with  the  other,  both  firing  in  rapid  succession  upon  the  deceased 
with  a  shotgun  and  pistols,  as  he  was  going  from  them  In  com- 
pany with  the  State's  witness,  who  left  the  deceased  at  a  cotton 
patch,  where  he  was  soon  thereafter  found  dead  from  a  wound 
inflicted  by  a  shotgun,  it  being  some  proof  of  a  joint  participation 
in  the  felonious  assault,  especially  when  considered  with  the 
other  evidence  in  the  case. 

5.  Same — Original  Motive. 

When  there  is  sufficient  evidence  to  convict  a  defendant  of 
murder,  as  an  accomplice  of  the  other  defendant,  in  making  a 
felonious  assault  upon  the  deceased,  and  in  aiding  and  abetting  in 
the  unlawful  act  which  resulted  in  death,  his  motive  for  going 
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to  the  house  of  his  ctKlefeudant  imuiedlntely  before  committing 
the  unlawful  act  is  immaterial,  as  it  does  not  tend  to  excuse  the 
Clime  or  even  to  mitijrate  it. 

6.  Murder — Instructions — Requests,  Substantially  Given. 

On  a  trial  for  murder  it  is  not  error  for  the  trial  judge  to  give 
in  his  own  language  the  prisoner's  re<iuested  instruction,  to 
which  he  is  entitled,  if  by  the  language  use<l  the  force  of  the 
inKtructiou  is  not  weakenetl  or  its  meaning  materially  altered. 


7.  Same — Charge,  How  Construed. 

T'pon  this  trial  for  murder  the  judge  charged  the  jury  that  the 
prisoners  must  have  kille<l  the  decreased  in  their  neceasary  self- 
~  defense :  Held,  no  error,  for  in  construing  the  charge  as  a  whole, 
it  aiJpears  that  he  substantially  charged,  in  language  that  could 
not  well  have  been  misunderstotHl,  that  if  they  had  a  reasonable 
api)rehension,  uiider  the  circumstances  surrounding  them,  that 
they  were  about  to  suffer  death  or  seriims  iKxiily  harm,  their 
act  in  slaying  the  dccease<l  was  excusable  in  law,  and  they  should 
ncciuit  the  prisoners. 

8.  Murder — Instructions — Manslaughter — Evidence — Requests  for  In- 

structions— Appeal  and  Error. 

When,  upcm  a  trial  for  murder,  self-<lefense  alone  is  relied  on, 
and  conviction  of  murder  in  the  second  degree  is  only  sought,  and 
there  is  no  evidence  of  manslaughter,  it  is  not  error  for  the  trial 
judge  to  fail  to  instruct  the  jury  up<m  the  principles  of  law  ap- 
jjlicable  to  a  conviction  for  that  oflfense.  esi>€K*ially,  as  in  this 
case,  when  the  defendants  have  not  offered  prayers  for  special 
instruction  tliereon. 

Appeal  by  defendants  from  Ferguson,  /.,  at  January  Term, 
1911,  of  Axsox. 

The  defendants,  Jesse  A.  Price  and  Robert  E.  Price,  were 
indicted  in  the  court  below  for  the  murder  of  Lester  Rushing. 
The  evidence  is  voluminous  and  there  are  many  exceptions. 

Thouias  Rushing,  a  witness  for  the  State,  testified :  That  he 
and  hi,s  brother  Lester  went  to  Lester's  house  about  dark,  for 
the  purpose  of  getting  feed  for  Lester's  mule.  Lester  Rushing 
kept  his  mule  in  Jesse  Price's  barn.  The  barn  was  east  of 
Jesse's  house  about  20  yards,  and  w^as  situated  about  north  of 
Lester's  house.  While  he  and  the  deceased  were  in  the  latter's 
house,  some  one  shot  five  times  at  Jesse's  house.  Sounded  like 
pistol  shots.     They  stayed  in  Lester's  house  about  five  minutes, 
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and  walked  up  to  Jesse's  bam  with  the  mule  and  feed.  After 
feeding  the  mule,  they  left,  going  towards  Lester's  house,  when 
Jesse  shot  both  of  them  in  the  back,  and  one  shot  stinick  the 
deceased  in  the  right  side,of  his  head.  He  saw  the  defendant 
Jesse  shoot.  Jesse  and  Robert,  the  defendants,  went  to  shoot- 
ing pistols.  Jesse  Price  shot  a  gun.  He  (the  witness)  was  not 
armed,  but  his  brother  had  a  pistol  on  his  person.  Lester  did 
not  shoot  and  did  not  pull  out  his  pistol.  When  he  was  shot, 
Lester  ran  a  few  steps  and  fell.  He  was  shortly  carried  to  his 
house,  and  died  three  or  four  hours  afterwards.  He  went  to 
Lester's  house,  and  saw  a  pistol  lying  6n  the  table.  He  then 
went  about  60  yards  to  where  Jesse  and  Robert  were,  and  shot 
at  Jesse  one  time.  He  went  back  and  got  a  gun  and  started 
again.  When  he  heard  Lester  groaning  in  the  field,  he  laid 
the  gun  down  in  Lester's  door.  Lester  Rushing  was  keeping  a 
bachelor's  house;  witness  lived  with  his  mother,  some  distance 
from  Lester's  house;  he  knew  that  Lester  and  Jesse  Price  had 
had  a  little  trouble  before  this;  that  the  feeling  of  his  brother 
Lester  towards  Jesse  Price  had  existed  about  three  weeks.  Hi« 
brother  Lester  went  to  Monroe  Saturday  evening,  and  returned 
Monday  evening  with  his  Winchester  rifle.  He  loaned  Lester 
his  buggy  to  go  to  Monroe;  Lester  did  not  have  a  Winchester 
rifle  before  he  went,  but  he  had  one  when  he  got  back.  He  went 
over  to  his  brother  Willie's  to  get  Lester's  shotgun.  Lester  had 
a  double-barrel  shotgun  there  that  night,  and  two  pistols  and  a 
Winchester  rifle.  Both  pistols  were  Lester's.  Witness  testified 
that  he  did  not  know  whether  Lester  had  any  firearms  before 
he  went  to  Monroe  or  not.  When  witness  met  the  Timmon 
boys  and  Richardson,  immediately  after  the  shooting,  he  had 
the  shotgun  in  his  hand.  When  Jesse  Price  fired,  the  shot 
killed  Lester  and  also  hit  him.  He  supposed  that  Jesse  was 
using  a  breechloader  with  a  No.  1  shot.  He  and  his  brother 
were  hit  in  the  back,  and  one  shot  struck  his  brother  in  the 
right  side  of  his  head.  Some  of  the  shots  are  in  the  witness 
vet — three  or  four  shots  in  his  back  now.  He  exhibited  his 
coat  and  showed  where  the  shot  holes  were  in  the  coat  and  in 
his  brother's  suspenders.  He  also  exhibited  his  brother's  shirt, 
and  showed  where  the  shot  had  entered,  stating  that  they  were 
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shot  in  the  back,  and  there  were  holes  in  the  back  of  the  shirt. 
He  also  stated  that  they  were  walking  down  the  path  when  they 
were  shot,  his  brother  being  on  his  side,  and  that  he  did  not 
see  either  of  the  defendants  before  the  gun  was  fired.  There 
were  thirteen  shot  holes  in  his  brother's  coat.  Both  Jesse  and 
Robert  were  shooting  pistols,  and  they  shot  three  times  after 
he  did.  Jesse  and  Robert  were  standing  together  at  the  comer 
of  the  wagon  and  they  both  fired  from  that  place,  that  is,  stand- 
ing behind  the  wagon,  or  at  the  comer  of  the  wagon.  Robert 
did  not  <e\l  him  not  to  come  and  raise  any  fuss. 

Dr.  J.  B.  Eubanks  testified :  That  he  examined  the  bodv  of 
the  deceased;  he  found  thirteen  bruised  spots,  which  appeared 
to  be  shot  holes,  on  the  right  side  of  the  backbone,  and  one  in 
the  right  side  of  the  head.  The  range  of  the  shots  was  at  an 
angle.  Two  shots  were  taken  out  from  under  the  skin;  they 
went  straight  towards  the  backbone.  The  range  of  the  shot  in 
the  temple  was  inward  and  outward.  Found  only  one  shot  in 
the  temple.  The  shot  in  the  back  seemed  to  be  rather  a  glanc- 
ing shot;  the  shot  that  entered  the  temple  was  the  one  that 
caused  death.  It  was  a  small  shot.  He  undertook  to  probe  the 
shot  holes,  and  found  that  they  were  only  bruises.  Only  two 
shots  penetrated  the  skin.  They  went  in  about  one-eighth  of  an 
inch,  and  he  pushed  them  out;  they  were  very  small  shot,  and 
would  have  to  hit  some  vital  part  in  order  to  hurt. .  In  order 
to  satisfy  himself  that  the  shot  did  not  penetrate  the  skin,  he 
cut  out  pieces  of  the  bruised  skin  and  washed  it,  and  found  no 
holes  in  the  skin  at  all. 

J.  W.  Terrell,  Jr.,  testified:  He  was  at  Jesse  Price's  house 
in  August ;  Jesse  told  him  he  had  to  get  his  brother  Zeke's  Win- 
chester rifle  to  practice  shooting,  as  he  expected  trouble  with 
Lester  Rushing  that  fall ;  he  told  his  father  about  this  when  he 
came  home. 

J.  W.  Terrell,  Sr.,  testified:  That  the  young  man  came 
home  one  evening  and  talked  a  little  while,  and  said :  "Pa,  let 
me  see  you  a  little  bit."  He  then  went  out  in  the  yard  and  the 
son  said:  "Pa,  I  expect  Jesse  Price  and  Lester  Rushing  will 
have  trouble."  That  Jesse  had  told  him  he  and  Lester  would 
have  trouble,  and  he  was  going  to  get  his  brother  Zeke's  rifle  and 
practice  up. 
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Cletes  Martin  testified:  That  Kobert  Price  came  to  his 
house  on  12  October,  and  said  that  Zeke  Price  said  to  let  him 
have  his  rifle;  that  Jesse  had  some  32-caliber  cartridges,  but 
that  the  rifle  carried  ITo.  38  cartridges. 

James  Martin  testified:  That  Jesse  Price  sent  a  box  of  No. 
32  cartridges  by  him  to  Marshville  to  be  exchanged  for  No.  38 
cartridges,  but  that  he  could  not  secure  the  38  cartridges,  &nd 
returned  the  32  cartridges  to  the  merchant  and  carried  Jesse 
Price  85  cents. 

This  closed  the  State's  testimony  in  chief. 

Jesse  A.  Price  testified  in  his  own  behalf  as  follows:  That 
the  deceased  was  living  and  farming  with  him  during  the  year 
1910;  deceased  traded  on  halves  and  then  got  dissatisfied,  and 
said  he  wanted  a  mule  of  his  own.  He  went  to  Marshville  and 
got^one,  and  the  witness  rented  him  his  land.  He  never  had 
any  trouble  with  the  deceased  until  three  weeks  before  the  homi- 
cide ;  they  were  entirely  friendly  up  to  that  time.  At  this  time 
they  had  a  dispute  over  a  sack  of  flour  and  some  molasses ;  the 
deceased  wanted  to  sell  him  his  crop,  but  witness  could  not  giVe 
him  what  he  asked  for  it;  he  told  him  that  he  was  not  able  to 
buy  it.  The  deceased  said:  "I  want  you  to  come  down  at  12 
o'clock,  and  we  will  count  everything  I  owe  you."  He  was 
afraid,  from  the  way  deceased  had  been  talking,  that  he  would 
fuss  with  him,  and  he  sent  his  brother  Buck  down  to  go  over 
the  account,  and  told  Buck  not  to  have  any  dispute  with  him. 
He  asked  Lester  Rushing  the  next  day  if  he  thought  he  would 
charge  the  sack  of  flour  to  him  wrongfully.  The  deceased  did 
not  answer  yes  or  no.  The  defendant  -  tried  to  explain  to  him 
where  he  got  the  flour  and  molasses.  Deceased  then  remem- 
bered the  molasses,  but  denied  the  flour.  Defendant  insisted 
that  he  got  the  flour,  when  deceased  drew  a  pair  of  knucks  and 
followed  the  defendant  to  his  house,  cursing  him  and  calling  him 
a  son  of  a  bitch.  He  followed  him  to  his  door  with  his  knucks, 
when  defendant  went  into  his  house  and  got  his  gun.  De- 
ceased then  left,  threatening  to  kill  defendant.  Defendant  tried 
to  make  friends  with  him,  and  told  deceased  he  would  drop 
ever\nhing  and  never  mention  the  sack  of  flour  again.  The 
deceased,  after  the  dispute  at  the  defendant's  door,  went  over  to 
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his  mother's  and  returned  with  a  pistol.  On  Monday  night 
previous  to  the  homicide  deceased  tried  to  burn  the  home  of  the 
defendant.  The  witness  was  lying  in  his  room.  He  heard  a 
match  strike  under  this  room ;  the  light  blazed  up  and  could  be 
s'een  through  the  cracks  of  his  log  house.  Defendant  ran  out 
and  saw  Lester  Rushing.  The  witness  shot  twice,  and  Lester 
ran  down  to  his  house  and  through  his  door.  The  deceased 
•had  set  fire  to  some  cotton  and  fodder  under  the  room  in  w^hich 
the  cotton  was  stored.  On  the  day  of  the  homicide  he  had  been 
moving  Willie  Simpson.  He  left  home  .early  that  morning,  and 
returned  home  about  dusk  that  evening;  found  no  one  at  home 
but  his  wife  and  children.  He  had  had  no  dinner;  he  put  up 
his  mule  and  went  in  and  asked  for  supjier  at  once.  He  was 
eating  supper,  and  heard  some  one  shooting  outdoors.  He 
called  his  wife  and  asked  who  was  shooting  out  about  Lester's 
house.  She  never  answered.  H^  got  up  and  w^ent  to  see  what 
was  the  matter  and  what  had  become  of  his  wife.  He  saw  his 
wufe  and  children  going  down  the  hill  and  Tom  and  Lester 
coming  up  tow^ards  the  barn.  He  picked  up  his  gun  before  he 
stepped  out  of  the  door.  When  Tom  and  Lester  reached  the 
place  where  the  road  forks,  one  end  going  to  the  barn  and  the 
other  end  to  Jesse's  house,  they  turned  up  the  path  into  Jesse^s 
yard.  They  had  a  gun  with  them.  Defendant  told  them  not 
to  come  up  there  raising  any  fuss.  Robert  Price  came  up  about 
that  time  and  said :  "Boys,  this-  won't  do."  Lester  and  Tom 
did  not  say  anything;  Lester  pulled  out  his  pistol  and  fired  at 
the  defendant.  Tom  was  carrying  a  gun.  Defendant  was 
standing  at  the  corner  of  his  porch.  When  Lester  fired,  de- 
fendant shot  up  over  them.  Deceased  and  Tom  kept  coming 
towards  the  defendant,  continuing  to  shoot.  Defendant 
thought  they  were  going  to  kill  him,  and  ran  around  the  house. 
Defendant  fired  as  he  ran.  He  ran  around  the  house  and 
through  his  kitchen  door  on  the  back  side.  The  door  wa» 
latched  and  he  broke  the  door  open  to  get  in.  After  he  went  in 
the  house,  he  thought  he  heard  Tom  Rushing  and  the  deceased 
in  the  yard.  His  mother  ran  over  there  and  came  to  the  front 
door.  He  whispered  and  told  her  that  the  deceased  and  Tom 
were  trying  to  kill  him.     When  she  left,  he  ran  out  of  the 
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dining-room  into  the  edge  of  the  woods  and  ran  over  to  his 
mother's  house.  His  mother  came  very  soon  and  told  him  th^t 
he  had  shot  Lester.  He  told  her  that  he  was  sorry  that  he  had 
shot  him,  but  it  looked  like  he  was  forced  to  do  it;  that  they 
ran  on  him.  Defendant  then  went  immediately  to  Mr.  Morgan, 
a  justice  of  the  peace,  and  surrendered.  This  defendant  fur- 
ther testified  that,  before  the  day  of  the  homicide,  he  had  been 
told  by  several  persons,  whose  names  he  gave,  that  Xester  Rush- 
ing had  threatened  to  kill  him,  and  when  he  returned  to  his  ^ 
house  on  the  evening  of  the  homicide  his  wife  told  him  that 
Lester  had  a  Winchester  rifle  and  was  drunk;  that  she  was 
alarmed  and  asked  his  brother  Robert  to  come  to  their  home  and 
stay  with  them.  There  was  evidence  implicating  Robert  Price, 
and  also  evidence  tending  to  show  that  he  took  no  part  in  the 
affray,  but  had  merely  gone  to  his  brother's  house  to  prevent  a 
difficulty,  and  as  a  peacemaker,  and  that  he  ran  when  the  first 
shot  was  fired  and  did  not  return. 

We  have  stated  substantiallv  so  much  of  the  evidence  as  is 
necessary  to  an  understanding  of  the  exceptions,  following  as 
nearly  as  possible  the.  version  of  the  defendant's  counsel,  as 
found  in  their  brief.  There  was  much  testimony  introduced  by 
the  State  and  the  prisoners,  tending  to  sustain  their  respective 
contentions.  The  defendants  were  convicted  of  murder  in  the 
second  degree,  and  appealed  from  the  judgment  which  was  ren- 
dered upon  the  verdict. 

Attorney-General  Bichett  and  Assistant  Attorney-General 
Calvert  for  the  Slate. 

Adams,  Arm f eld  <&  Adams,  McXeeli/  cf*  Brool's,  Lochhart  cP 
Diinlap,  and  Rohinson  &  Caudle  for  defendants. 

Walker,  J.  We  will  consider  the  exceptions  in  the  order  of 
their  statement  in  the  record.  The  defendants  proposed  to  ask 
the  witness  Thomas  Rushing  how  many  times  the  deceased  had 
threatened  to  take  the  life  of  Jesse  Price  in  his  presence.  The 
rule  in  regard  to  the  admissibility  of  previous  threats  is  stated 
in  S.  V.  Turpin,  77  X.  C.,  473,  and  more  recently  in  S.  i\ 
Exum,  138  K  C,  600,  and  S.  v.  Baldwin,  155  X.  C,  494.  The 
general  rule  is  that  proof  of  the  character  and  habits  of  the 


648  m  THE  SUPEEMfi  COURT.  [158 

State  v.  Price. 

deceased,  and  of  his  dispositioa  towards  the  prisoner,  is  not  rele- 
vant to  the  issue  in  trials  for  homicide,  but  there  are  certain 
well-settled  and  well-defined  exceptions  to  this  rule  of  exclusion, 
which  are  fully  stated  in  the  cases  we  have  cited.  At  the  time 
the  question  was  asked  in  this  case  nothing  had  developed  to 
bring  the  proposed  evidence  within  any  one  of  the  exceptions, 
and,  we  may  add,  it  did  not  appear  that  the  threats  had  been 
communicated  to  the  prisoner.  The  question  was,  therefore, 
properly  excluded,  imder  S.  v.  Exum,  supra,  as  the  proof  was 
not  again  tendered  by  the  prisoner  after  the  facts  and  nature  of 
the  case  had  been  sufficiently  shown  to  have  made  it  competent. 

The  prisoner,  Robert  Price,  was  asked  by  his  counsel  if  he 
went  to  his  brother's  house  to  make  peace.  Assuming  that  the 
question  was  otherwise  competent,  under  S.  v.  Hall,  132  K".  C, 
1095,  and  S,  v.  White,  138  N.  C,  704,  it  was  leading,  and  prop- 
erly excluded  for  that  reason ;  but  the  witness  had  already  testi- 
fied that  he  went  to  the  house,  as  a  peacemaker,  to  prevent  any 
difficulty  between  his  brother  and  Lestet  Rushing. 

Buck  Price,  brother  of  the  prisoners,  had  testified  as  to  a 
prior  meeting  between  Lester  Rushing  and  Jesse  Price,  when 
they  quarreled  about  their  settlement,  and  Lester  Rushing  cursed 
his  brother  and  threatened  to  kill  him.  The  State  introduced 
a  witness,  John  Smith,  to  contradict  him,  and  was  allowed  to 
do  so  over  the  prisoner's  objection.  We  do  not  see  why  this 
ruling  was  not  a  proper  one.  If  it  was  material  to  know  what 
had  occurred  at  their  meeting  a  few  days  before  the  homicide 
was  committed,  it  was  certainly  relevant  to  show  that  the  wit- 
ness Buck  Price  had  given  two  conflicting  versions  of  the  mat- 
ter. This  exception  does  not  seem  to  be  relied  on  by  the  pris- 
oner's counsel  in  their  brief  (S,  v.  Reciter,  133  N".  C,  747), 
but  we  have  considered  it,  nevertheless. 

The  prisoner,  Robert  Price,  requested  the  court  to  charge 
the  jury  to  return  a  verdict  of  acquittal  as  to  him,  there  being 
no  evidence  of  his  guilt;  but  we  are  unable,  after  a  care- 
ful examination  of  the  case,  to  say  that  there  is  no  evidence  of 
his  participation  in  the  affray  which  led  to  the  death  of  Lester 
Rushing.  The  witness  Thomas  Rushing  testified:  "I  did  not 
see  either  of  the  defendants  before  we  were  shot.     I  did  ;iot 
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hear  them  say  anything  at  the  time  we  were  shot.  I  heard 
them  shoot  at  Jesse's  house  before  we  went.  I  saw  the  defend- 
ant Jesse  shoot.  I  do  not  know  how  many  shots  he  made. 
They  shot  so  fast  I  could  not  count  them.  I  didn't  hear  but 
one  shot  with  the  gun.  Both  went  to  shooting  pistols,  Robert 
and  Jesse  Price.  I  saw  them  both.  They  were  standing  right 
by  the  side  of  the  wagon,  between  me  and  Lester.  The  wagon 
was  sitting  a  little  to  the  right  of  the  house,  between  the  bam 
and  house.  When  they  shot  at  us,  I  turned  my  head  to  see  who 
it  was.  I  came  right  down  the  road  where  Lester  was.  I  left  my 
brother  in  the  cotton  patch.  He  died  at  his  house  about  three 
hours  after  he  was  shot.  (Points  out  Jesse's  and  Robert's 
shots.)  I  could  not  tell  how  many  times  they  shot  at  us.  I 
have  an  idea  that  some  eight  or  ten  shots  were  fired.  I  did  not 
pronounce  but  one  to  be  a  gunshot ;  the  other  pistol  shots. 
Robert  and  Jesse  Price  both  were  shooting  pistols,  standing 
behind  the  wagon.  Jesse  shot  the  gun.  I  only  shot  one  time 
after  defendants  shot  at  us.  They  were  standing  at  the  same 
place  in  front  of  the  wagon  when  I  shot.  They  shot  three  times 
after  I  did.     After  I  went  to  Lester's  house,  they  fled." 

It  was  not  necessary  to  his  conviction  that  the  prisoner, 
Robert  Price,  should  have  had  any  previous  understanding  with 
his  brother  that  they  should  together  attack  the  Rushings,  or 
that  Robert  Price  should  take  part  in  the  affray.  If  he  actu- 
ally engaged  in  the  assault  upon  them,  or  was  present  aiding  and 
abetting  his  brother  in  his  unlawful 'acts,  it  would  be  sufficient 
to  sustain  a  verdict  against  him,  although  his  original  motive 
in  going  to  Jesse's  house  may  have  been  a  good  one.  He  must 
be  judged  by  what  he  did,  and  not  merely  by  what  he  intended 
to  do.  There  was,  at  least,  some  evidence  of  his  guilt.  It  was 
for  the  jury  to  weigh  it  and  find  therefrom  the  fact  of  guilt 
or  innocence.  The  facts  in  this  case  are  not  like  those  in  S.  v. 
Tachanatah,  64  N.  C,  614,  and  S.  v.  Howard,  112  X.  C,  859. 
If  it  be  true  that  the  deceased  and  his  brother  were  walking 
away  from  the  prisoners,  and  the  latter  fired  at  them,  and  the 
shot  struck  them  in  the  back,  we  do  not  see  why  this  is  not 
some  proof  of  a  joint  participation  in  the  felonious  assault, 
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especially  when  considered  in  connection  with  the  other  evi- 
dence in  the  case.  The  court  charged  fully  and  correctly  on 
this  phase  of  the  case. 

The  prisoners  requested  the  court  to  submit  certain  special 
instructions  to  the  jury,  and  the  charge  of  the  court  will  show 
that  they  were  substantially  given,  and  in  some  instances  most 
favorably  to  them.  The  jury  were  fully  cautioned  ffs  to  how 
they  should  examine  and  weigh  testimony  of  interested  wit- 
nesses, and  no  objection  to  the  charge,  in  this  respect,  is  well 
founded. 

The  prisoners  requested  the  court  to  charge  the  jury  that,  in 
considering  the  plea  of  self-defense,  they  should  be  guided  by  the 
facts  and  circumstances  as  they  appeared  to  them  at  the  time 
of  the  homicide,  and  if  a  man  of  ordinary  firmness  would 
reasonably  have  apprehended,  under  such  circumstances,  that 
he  was  about  to  suffer  death  or  serious  bodily  harm,  they  should 
acqi^it  the  prisoner.  A  careful  review  of  the  charge  satisfies  us 
that  the  court  fully  responded  to  this  request,  and  instructed 
the  jury  substantially  in  accordance  with  its  terms.  It  is  not 
required  that  the  very  language  of  a  prayer  should  be  used  in 
giving  the  instructions  asked  for,  but  it  is  sufficient  for  the 
court  to  instruct  the  jury  substantially  as  requested,  in  its  own 
words — provided,  if  the  party  is  entitled  to  the  instruction,  its 
force  is  not  weakened  or  its  meaniner  materiallv  altered  bv  any 
change  in  the  language.  It  is  true,  the  court  told  the  jury  that 
the  prisoners  must  have  killed  in  their  necessary  self-defense, 
but  he  explained  to  the  jury  what  was  meant  by  this  expression 
in  other  parts  of  the  charge,  and  substantially  instructed  the 
jury,  in  language  that  could  not  well  have  been  misunderstood, 
that  if  they  had  a  reasonable  apprehension,  under  the  circum- 
stances surrounding  them,  that  they  were  about  to  suffer  death 
or  serious  bodily  harm,  their  act  in  slaying  the  deceased  was 
excusable  in  law,  and  they  should  acquit  the  prisoners.  The 
charge  must  be  read  and  construed  as  a  whole.  S,  v,  Exum, 
supra;  Kotiipgay  v.  R.  R.,  154  X.  C,  389;  S.  r.  Lends,  ibid,, 
632.  When  thus  considered,  it  was  a  full  and  clear  exposition 
of  the  law  as  applicable  to  tlie  facts.  This  case  bears  no  resem- 
blance to  S.  r.  Barrett,  132  X.  C,  1005,  and  S.  v.  Clarl,  134 
X.  C,  699. 
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The  prisoners  further  excepted  to  the  charge  because  the 
court  failed  to  charge  fully  and  explicitly  upon  manslaughter. 
The  prisoners  requested  no  instruction  as  to  manslaughter,  and 
we  do  not  think  the  evidence  warranted  the  submission  of  this 
question  to  the  jury.  If  the  prisoners'  version  of  the  facts  was 
the  correct  one,  they  were  not  guilty,  as  they  manifestly  acted  in 
self-defense,  and  the  jury  were  so  instructed ;  but  if  the  State's 
contention  was  accepted  by  the  jury  (and  it  must  have  been), 
then  they  were  guilty,  at  least,  of  murder  in  the  second  degree. 
The  solicitor  did  not  ask  for  a  conviction  of  murder  in  the  first 
degree,  so  that  murder  in  the  second  degree  was  the  highest 
grade  of  homicide  for  which  they  were  being  tried.  As  we  have 
said,  there  is  no  suggestion  of  manslaughter  in  any  of  the 
prayers  tendered  in  behalf  of  the  prisoners,  but  without  exception 
^hey  conclude  with  the  request  for  an  instruction  to  the  jury 
directing  them  to  return  a  verdict  of  not  guilty.  The  case  was 
tried  upon  the  theory  of  self-defense,  and  all  the  evidence 
tended  to  show  that  the  prisoners  were  either  guilty  of  mur- 
der or  that  the  homicide  was  excusable.  The  court  instructed 
the  jury  that  if  they  found  the  facts  as  the  prisoners  claimed 
them  to  be,  they  should  acquit  the  defendants.  If  the  jury 
found  the  prisoners  guilty,  they  should  not  return  a  verdict 
for  manslaughter,  without  evidence  to  support  it,  merely  be- 
cause of  an  aversion  to  convict  of  the  higher  felony.  Verdicts 
must  be  based  upon  the  evidence,  and  not  inspired  solely  by 
merciful  considerations  or  feelings  of  sympathy.  Jurors  are 
not  to  be  moved  bv  motives  of  clemencv,  however  commendable 
they  may  be,  but  should  decide  always  according  to  the  facts 
and  the  law.  There  was  no  view  of  the  facts  which  called  for 
an  instruction  as  to  manslaughter,  and  in  this  respect  the  case 
is  not  unlike  S,  i\  White,  138  X.  C,  704. 

If  the  State's  evidence  is  true,  the  deceased  was  shot  in  the 
back  while  he  was  walking  away  from  the  prisoners,  unconscious 
of  their  presence,  and  when  they  were  in  no  danger,  real  or  ap- 
parent ;  while,  if  the  prisoners'  evidence  be  true,  Robert  Price 
fled  immediately,  and  Jesse  Price  also  retreated,  and  fired  the 
fatal  sliot  while  doing  so.  There  is  no  element  of  manslaughter 
in  these  facts.  The  jury  convicted  the  prisoners  of  murder  in 
the  second  degree,  we  presume,  because  of  the  physical  facts  or 
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natural  evidence  in  the  case,  the  testimony  of  Thomas  Eushing 
and  the  clothes  which  were  exhibited  showing  that  the  Rushings 
had  been  shot  in  tne  back  by  some  one  in  their  rear,  for  doing 
which  not  even  the  violent  threats  of  Lester  Rushing  excused 
them.  Threats  of  the  deceased  and  fear  on  the  part  of  Jesse 
Price  induced  thereby  did  not,  of  themselves,  justify  the  kill- 
ing. There  must  have  been  some  act  of  violence  or  some  other 
circumstance  to  rebut  the  implied  malice  of  the  law  and  excuse 
or  mitigate  the  offense. 

Our  consideration  of  the  case  has  led  us  to  the  conclu^on 
that  no  error  was  committed  at  the  trial. 

'No  error. 


STATE  v.  JOHN  R.  HARDY. 
(Filed  13  March,  1912.) 


Highways — Cartways — Road    Supervisors — Obedience   to   Valid    Or- 
ders— I  nd  ictment. 

Held  in  this  case,  irregularities  in  certain  proceedings  by  road 
supervisors  to  lay  off  a  cartway  over  certain  lauds,  under  which 
the  defendant  assumed  to  act  officially  in  removing  a  part  of  a 
fence  where  the  proposed  cartway  was  to  be,  does  not  subject 
the  defendant  to  an  indictment  for  obeying  the  order  of  the 
supervisors,  which,  it  is  further  held,  they  ha'd  jurisdiction  to 
make. 

Appeal  from  Peebles,  J,,  at  November  Term,  1911,  of  Du- 
plin. 

Indictment  charging  defendant  with  unlawfully  and  willfully 
removing  a  part  of  a  fence  surrounding  a  certain  cultivated 
field. 

Upon  a  special  verdict  his  Honor  adjudged  defendant  not 
guilty  and  State  appealed. 

"The  defendant  was  indicted  upon  the  bill  hereto  attached. 

We  find  that  the  defendant  tore  away  the  fence  of  prosecutrix 

and  prosecutor  on  the  road  and  on  the  woods  side  of  the  field 

of  the  prosecutrix  within  two  years  before  the  finding  of  this 

»  bill;  that  said  fence  surrounded  a  cultivated  field,  and  that  the 
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tearing  away  of  said  fence  was  an  injury  to  said  fence.  We 
further  find  that  the  defendant  proceeded  to  commit  said  acts 
and  did  commit  said  acts  under  and  by  virtue  of  certain  pro- 
ceedings marked  Exhibit  A,  and  made  a  part  of  this  verdict, 
and  that  said  Exhibit  A  is  the  record  of  proceedings  which  were 
begun  and  prosecuted  for  the  opening  of  a  cartway,  and  said 
cartway  purports  to  be  laid  off  where  said  defendant  cut  said 
fence.  We  find  that  judgment  was  rendered  at  February  Term, 
1911,  dismissing  prosecutor's  appeal  from  said  proceedings 
(said  judgment  marked  B  and  made  a  part  of  this  verdict). 
That  the  cutting  of  said  fence  was  after  the  rendition  of  said 
final  judgment.  If  the  court  is  of  opinion  that  on  these  find- 
ings defendant  is  guilty,  we  find  him  guilty;  otherwise,  we  find 
him  not  guilty." 

The  court  being  of  the  opinion  that  the  defendant  is  not 
guilty,  so  adjudged. 

Attorney   General  Bickett,  Assistant  Attorney-General  Cal- 
vert, and  H.  D,  Williams  for  the  State. 
Stevens,  Beasley  &  Weeks  for  defendant. 

Per  Curiam.  We  agree  with  the  judge  below  that  the  board 
of  super\'isors  has  jurisdiction  to  lay  out  cartways  such  as  ap- 
pears to  have  been  done  in  this  case.  Cook  v,  Vickers,  141  ]Sr. 
C,  103 ;  Barbee  v.  Griffin,  ante,  348. 

There  are  irregularities  in  the  proceedings,  but  they  are  not 
wholly  void  on  their  face  so  as  to  subject  defendant  to  indict- 
ment for  obeying  the  order  directed  to  him,  and  commanding 
him  to  open  the  cartway. 

We  concur  with  his  Honor  that  defendant  upon  the  special 
verdict  and  exhibits  called  for  in  it  is  not  guilty. 

Affirmed. 
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State  r.  Dunn. 


STATE  V.  JOHN  DUNN. 

(Filed  3  April,  1912.) 

Intoxicating   Liquors — Possession — Evidence — Unlawful   Sales. 

In  this  case,  the  possession  of  a  certain  quantity  of  Intoxi- 
cntlnp  liquors  by  the  defendant,  as  being  prima  facie  evidence 
of  unlawful  sales  by  him,  upheld.  S.  r.  Doxcdy,  145  N.  C,  432; 
/?.  V.  Mclntyrc,  139  N.  C.  (K)l,  cited  and  applied. 

Appeal  by  defendant  from  Carter,  /.,  at  Xovember  Term, 
1911,  of  Cumberland. 

The  defendant  was  convicted  upon  an  indictment  charging 
him  with  selling  intoxicating  liquors  to  persons  unknown,  and 
appealed  from  the  judgment  pronounced  on  the  verdict. 

Attorney-General  Bickett  and  Assistant  Attorney-General  Cal- 
vert for  the  State, 

E.  G.  Davis  for  defendant. 

Per  Curiam.  We  have  examined  all  of  the  exceptions  of  the 
defendant,  and  find  no  error  which  entitles  the  defendant  to  a 
new  trial. 

Many  of  the  objections  to  evidence  were  entered  as  a  matter 
of  precaution,  and  in  the  earuest  effort  of  counsel  to  protect  the 
rights  of  the  defendant,  but  they  present  no  new  questions  re- 
quiring discussion. 

The  indictment  is  fully  sustained  in  S.  v.  Dowdy,  145  X.  C, 
432,  and  his  Honor  followed  S.  !\  Mclntyre,  139  X.  C,  601,  as 
to  the  effect  of  the  statute,  applicable  to  Cumberland  County, 
making  the  possession  of  a  certain  quantity  of  intoxicating 
liquors  prima  facie  evidence  of  guilt. 

Xo  error. 


APPENDIX. 


PRESENTATION  OF  PORTRAIT 


or 


CHIEF  JUSTICE  JAMES  EDWARD  SHEPHERD. 


In  the  matter  of  the  presentiuent  of  the  portrait  of  former 
Chief  Justice  James  Edward  Shepherd,  deceased,  by  Charles 
Brantley  Ajcock. 

Former  Governor  Ajcock  said : 

May  it  i}1eas-e  pour  Honors:  The  gracious  privilege  of  presenting 
to  tbis  Court,  to  l)e  liung  upon  its  walls,  the  i)ortraIt  of  Chief  Justice 
James  Edward  Shepherd  has  been  bestowed  upon  me  by  the  particu- 
lar kindness  of  his  relatives.  In  making  the  presentation  it  is  in 
accordance  with  custom,  and  even  without  precedent  entirely  fit, 
that  some  account  should  be  taken  of  the  life  of  the  man  wliose  like- 
ness we  are  to  see.  Blackstone  gives  as  his  ideal  of  a  citizen  one 
who  "lives  honestly,  hurts  nobody,  and  renders  to  every  man  his  due." 
Tested  by  this  definition.  Chief  Justice  Shepherd  was  Indeed  an  ideal 
man.  lie  i>ossessed  every  one  of  the  elements  laid  down  by  the 
gi*eat  law  writer  to  constitute  such  a  character. 

Judge  Shepherd  was  born  22  July.  1840.  at  Mlntonvllle  in  Xanse- 
mniid  County,  Virginia,  near  Suffolk,  the  home  of  his  maternal  an- 
cestors, and  died  7  February,  11)10.  His  father  was  Thomas  Shep- 
herd, whose  grandfather  was  a  member  of  the  Virginia  Convention 
when  the  Constitution  of  the  United  States  was  adopted,  and  was  a 
prominent  man  in  that  State.  Judge  Shepherd's  mother.  Ann  Eliza 
Browne,  was  descende<l  from  Dr.  Albrldgton  Browne,  a  retired  Eng- 
lish Xavy  surgeon,  who  .settled  on  the  Nottoway  River,  Virginia. 
She  died  when  he  was  only  two  years  of  age.  and  his  father  died  ten 
years  later,  after  which  he  livtnl  with  his  older  brother,  who  fell  at 
Sharpsburg.  leading  his  company.  His  family  being  of  large  means 
before  the  war,  he  had  all  the  material  advantages  to  make  a  happy 
childhood.  In  IS.IO  they  moved  to  Hertford  County.  X.  C,  and  It 
was  at  the  Murfreesboro  Academy  that  he  received  most  of  his 
schooling.  When  the  Civil  War  came  on.  and  his  brother  had  joined 
the  army.  James  E.  Shepherd,  though  only  alx)ut  tifteen  years  of 
age.  determined  to  serve  the  cause  of  the  South,  and  attached  him- 
self to  the  Sixteenth   Virginia   Regiment  which  was  then  stationed 
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at  Norfolk,  but  being  too  small  to  carry  a  musket,  he  was  made  a 
"marker**  for  the  regiment,  and  after  some  months,  on  account  of 
his  youth,  he  obtained  his  discharge  to  take  up  the  study  of  teleg- 
raphy at  Blackwater.  Va.,  and  having  learned  this  art,  he  was  again 
assigned  to  duty  in  the  army  as  telegraph  operator  under  General 
Jones,  in  West  Virginia,  and  afterwards  at  the  headquarters  of  Gen. 
John  C.  Breckenridge.  His  service  throughout  the  war  was  prompt, 
faithful,  and  efficient.  There  he  learned,  as  can  be  learned  nowhere 
else,  the  deep  reality  of  life. 

The  end  of  the  war  found  him  stationed  at  Wilson,  X.  C,  where,  on 
account  of  the  loss  of  his  estate  through  the  war  and  the  death  of 
his  brother,  he  was  left  entirely  dependent  upon  his  own  exertions. 
He  thereupon  secured  the  position  of  telegraph  operator  and  sup- 
ported himself  and  his  younger  sister,  reading  law  at  the  same  time. 
Mr.  Henry  Blount  in  his  lecture,  "Beyond  the  Alps  Lies  Italy,*'  de- 
scribes him  at  this  time  in  his  little  office  poring  over  his  Blackstone 
until  the  late  hours  of  night  with  a  zeal  that  promised  much  for  his 
future.  He  crave<l  learning  and  sought  it  with  diligence,  not  only 
in  order  that  his  own  powers  might  be  developed  to  a  fuller  service, 
but  as  well  from  the  pure  love  of  learning  itself.  He  completed  tlie 
study  of  the  law  at  the  University  of  North  Carolina  and  was  ad- 
mitted to  the  bar  in  1808.  and  opened  an  office  in  Wilson.  In  1871 
he  formed  a  partnership  with  Major  Thomas  Sparrow  of  Washington, 
N.  C.  and  moved  to  that  town.  In  the  same  y€?ar  he  married  Miss 
Elizabeth  Brown,  daughter  of  Mr.  S.  T.  Brown,  and  sister  of  Asso- 
ciate Justice  George  H.  Brown  of  the  Supreme  Court.  Judge  Sliep- 
herd  at  once  entered  upon  a  growing  practice,  which  soon  became 
lucrative.  He  was  active,  diligent,  painstaking,  and  thorough.  He 
was  enthusiastic  as  well.  Knowing  that  the  law  was  a  jealous  mis- 
tress, he  did  not  neglect  her,  but  he  found  time  to  pay  some  atten- 
tion to  politics.  For  a  number  of  years  he  was  chairman  of  the 
Democratic  Executive  Committee.  This  position  extended  his  ac- 
quaintance and  familiarized  him  with  people — their  methods  of 
thought,  their  ambitions,  their  passions,  their  affections,  their 
hatreds.  In  1875  he  was  elected  to  the  Constitutional  Convention 
from  the  counties  of  Beaufort  and  Pamlico.  He  was  the  youngest 
member  of  the  convention,  but  young  as  he  was,  he  served  on  two  of 
the  most  important  committees,  one  the  judiciary  committee.  It  is 
to  him  more  than  to  any  other  that  we  owe  the  change  in  the  system 
of  county  government  by  which  the  eastern  counties  with  large  negro 
populations  were  freed  from  their  political  control.  In  1876  he  was 
elected  chairman  of  the  Beaufort  County  Inferior  Court  over  which 
he  presided  with  signal  ability,  dispatching  business  with  the  prompt- 
ness and  accuracy  of  the  best  trained  Superior  Court  judge.  In 
1882,  upon  the  resignation  of  Hon.  Mills  L.  Eure,  Governor  Jarvis, 
whose  home  was  In  that  section  and  who  knew  Judge  Shepherd  well, 
both  as  a  man  and  a  lawyer,  appointed  him  a  judge  of  the  Superior 
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Court,  and  he  served  as  a  Superior  Court  judge  from  then  until 
January,  1880,  when  he  became  an  Associate  Justice  of  the  Supreme 
Court.  Upon  the  death  of  Chief  Justice  Merrimon,  in  1892,  Associate 
Justice  Shepherd  was  appointed  by  Governor  Thomas  M.  Holt  Chief 
Justice,  and  was  unanimously  nominated  in  1894  by  the  Democratic 
State  Convention  to  succeed  himself.  But  1894  was,  from  our  stand- 
point, a  cataclysmic  year,  and  he.  together  with  all  his  ticket,  was 
defeated,  except  Mr.  Justice  Clark,  who  had  no  opposition. 

Judge  Shepherd  was  for  a  number  of  years  a  lecturer  at  the  Uni- 
versity Law  School,  and  when  Judge  Manning  died  was  offered  the 
position  of  dean  of  that  school,  but  declined. 

After  leaving  the  bench,  he  returned  to  the  practice,  being  asso- 
ciated at  first  with  the  late  Charles  M.  Busbee  and  afterwards  with 
his  son,  S.  Brown  Shepherd.  Both  firms  did  an  excellent  practice, 
and  at  the  time  of  his  death  Judge  Shepherd  was  receiving  an 
income  as  a  practicing  lawyer  surpassed  by  few  lawyers  of  the  State. 
At  one  time  he  was  offeree!  a  partnership  with  Judge  Seymour  D. 
Thompson  of  St.  Louis,  but  declined  because  he  loved  North  Carolina 
and  her  people  too  well  to  leave  them. 

These  are  things  which  the  entire  public  know  or  may  well  know 
about  Judge  Shepherd.  There  are  things  about  him  which  are  only 
known  to  those  who  were  intimate  with  him,  who  loved  him,  and 
who  followed  his  career  with  affectionate  interest.  The  death  of  his 
son,  James  E.  Shepherd,  Jr.,  while  just  entering  upon  manhood,  was 
a  blow  to  him  so  deep  and  profound  that  he  never  entirely  recov- 
ered from  it.  Life  from  thence  forward  nev^r  had  so  rosy  a  hue  as 
before.  His  relations  to  his  family  were  perfect.  He  was  a  most 
dutiful  and  devoted  husband,  attentive  to  his  wife  in  small  things 
and  forgetful  of  her  in  nothing  that  could  contribute  to  her  comfort 
or  happiness.  /With  his  boys  he  was  something  of  an  older  boy 
than  they,  but  not  too  much  older  to  be  entirely  companionable.  He 
thought  their  thoughts  and  sympathized  with  their  ambitions  and 
their  different  points  of  view.  He  knew  that  they  did  not  have  his 
experience,  but  he  had  all  of  their  experience  and  more,  and  he  went 
back  to  live  with  them  from  their  own  standpoint.  Judge  Shepherd 
was  a  simple  man  and  sensitive.  He  was  anxious  always  to  be  on 
equality  with  those  with  whom  he  associated,  but  his  mind  ran  so 
much  upon  the  deeper  things  that  mosti  of  them  knew  so  little  about 
that  his  conversation  adjusted  itself  to  ordinary  commonplaces  with 
difficulty.  I  quote  from  the  tribute  of  Mr,  Robert  L.  Gray,  which 
expresses  my  own  conviction  better  than  I  can  do  it  myself.  "On 
the  i)er8onal  side,''  says  Mr.  Gray,  ** Judge  Shepherd  was  one  of  fhose 
men  of  whom  it  is  said,  *He  Is  as  pure  as  a  woman.'  His  integrity, 
his  sense  of  honor,  the  natural  dignity  of  an  unassuming  virtue, 
clothed  him  with  a  certain  ingenuousness  that  inspired  while  it 
caused  a  smile.     He  walked  unspotted,  to  a  large  extent  oblivious  of 
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the  smut  about  him ;  yet  with  It  alt;  so  companionable^  so  approach- 
able, and  so  generous  of  himself  and  his  talents  that  even  the  years 
he  carried  so  lightly  were  easily  forgotten  in  his  presence." 

Wanting  in  the  opportunities  of  early  education  on  account  of  the 
war,  when  a  time  of  leisure  came  and  Judge  Shepherd  had  the  means 
to  supply  himself  with  books,  he  surrounded  himself  with  the  best 
thought  of  the  world  and  diligently  read  the  great  classics;  and 
those  which  he  could  not  read  In  the  original,  he  enjoyed  through  the 
translations.  I  remember  one  occasion  at  a  supper  given  by  the  late 
Capt.  Swift  Galloway,  at  Snow  Hill,  Judge  Shepherd  opened  himself 
to  us  and  talked  with  a  freedom  and  Richness  and  fullness  about  his- 
tory and  literature  that  I  shall  never  forget.  His  familiarity  with 
Roman  and  Grecian  history  and  literature  as  exhibited  that  night 
was  a  delight  to  me  as  well  as  to  our  cultured  host  and  all  the 
guests.  Judge  Shepherd's  life  was  full  of  work  and  as  complete 
with  service  as  it  was  with  work.  He  labored  not  for  himself  alone, 
but  was  thoughtful  and  considerate  not  only  of  his  family,  but  of  all 
his  friends.  He  never  forgot  a  kindness  or  a  favor.  He  carried  in 
his  mind  and  heart  every  student  who  read  law  under  him,  and 
regarded  him  as  a  personal  friend,  and  the  students,  for  whose  walk 
in  life  he  had  held  the  light,  during  all  his  life  looked  to  him  for 
advice  and  guidance,  and  whenever  they  could  be  of  service  to  him, 
gladly  rendered  it.  His  friends  were  all  of  those  who  knew  him 
well,  and  his  few  enemies  only  those  who,  not  knowing  him,  miscon- 
ceived his  motives  and  his  actions.  He  was  keenly  sensitive  to  criti- 
cism and  was  a  great  sufferer  from  unjust  attack,  but  neither  criti- 
cism nor  false  accusation  couki  ever  make  him  veer  from  the  course 
which  his  own  judgment  and  conscience  pointed  out  as  the  right  path 
to  follow.     He  might  suffer,  but  he  would  not  change. 

But  the  matter  of  more  concern  in  this  forum  is  Judge  Shepherd's 
career  u|)on  the  bench.  I  first  knew  him  as  a  Superior  Court  judge, 
and  I  want  to  say  with  distinctness  and  emphasis  that  I  have 
rarely  if  ever  seen  a  t)etter  trial  judge.  He  was  patient  to  hear, 
diligent  to  investigate,  fearless  in  decision.  He  dispatched  business 
rapidly,  without  hurry  and  without  ostentation.  He  was  courteous 
to  everybody,  but  exacting  in  prompt  obedience  to  every  ruling  of 
the  court.  When  a  case  was  tried  before  him  by  good  lawyers  on 
each  side,  it  was  thoroughly  well,  tried.  He  was  gentle  toward  all 
lawyers,  but  he  was  particularly  gracious  to  young  lawyers  and 
patient  with  those  who  did  not  know.  He  suffered  no  byplay  between 
counsel  on  opposing  sides,  and  thereby  preserved  pleasant  relations 
between  the  meml>ers  of  the  bar  and  maintained  the  dignity  and  order 
of  the  court.  When  a  case  was  appealed,  his  notes  were  full  and 
his  memory  accurate  and  his  heart  unafraid.  He  therefore  made 
up  his  cases  with  al>solute  accuracy  and  impartiality.  He  brought 
to  this  Court  not  only  the  learning  of  the  years  of  patient  toll  at 
the  bar.  but  the  experience  of  a  long  service  in  the  courts  below. 
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While  he  was  companionable  and  loved  men,  it  is  not  too  much  to 
say  that  he  was  more  at  home  with  boolcs.  Study  was  his  way  of 
taking  a  rest.  He  was  never  quite  so  easy  as  when  Investigating  a 
difficult  and  abstruse  question  of  law.  He  belonged  to  the  class  of 
conservative  judges.  He  thought  it  was  the  duty  of  a  judge  to  de- 
termine what  is  the  law.  not  what  the  law  ought  to  be.  He  thor- 
oughly believed  that  under  our  Government  there  were  three  coordi- 
nate departments,  the  executive,  the  legislative,  and  the  Judicial,  and 
it  was  ever  his  purpose  to  Iceep  them  separate.  He  believed  that 
changes  in  the  law  should  be  made  by  the  Legislature,  and  not  by 
the  Interpretation  of  the  courts.  He  had  a  profound  conviction  that 
the  great  judges  of  the  past  were  patriotic  men,  earnestly  striving  to 
find  out  what  the  law  was  and  seeking  to  apply  it  to  the  conflicting 
contentions  of  men  in  a  fair  and  equitable  spirit,  and  he  therefore 
believed  that  what  they  had  written  about  the  law  was  of  eminent 
value  to  the  judges  of  the  present  day,  if  not  indeed  absolutely  con- 
trolling, unless  changed  by  legislative  enactment.  He  thoroughly 
knew  the  law  applicable  to  real  estate  and  regarded  it  as  the  utmost 
importance  to  the  conservation  of  the  rights  of  property  and  the  con- 
sequent welfare  of  that  important  part  of  the  people  who  exhibit  in 
the  fullest  the  Anglo-Saxon  love  of  the  land,  that  there  should  be  no 
variableness  nor  shadow  of  turning  on  the  part  of  the  courts  in  ref- 
erence to  real  estate  rights. 

But  above  and  beyond  all,  he  was  a  great  equity  lawyer ;  and  when 
one  has  said  this  he  has  said  much,  for  to  be  a  great  equity  lawyer 
involves  not  only  much  learning  and  culture  of  mind,  but  great  quali- 
ties of  heart  as  well ;  it  is  equivalent  to  saying  that  he  was  a  virtu- 
ous and  upright  man;  that  he  was  clean-minded;  that  he  was  fair  in 
his  dealings  with  men;  that  he  not  only  knew  right  and  wrong  in  the 
abstract,  but  in  the  daily  practices  among  men ;  that  he  realized  obli- 
gations and  duties :  that  he  contemplated  the  beauty  of  trust  and  con- 
fidence and  deprecated  Its  abuse;  that  he  was  familiar  with  the  ser- 
mon on  the  Mount  and  believed  it  to  be  the  best  exposition  extant  of 
the  duty  of  man.  When  he  came  to  deal  with  matters  of  the  appel- 
late court,  it  is  apparent  from  what  I  have  said  heretofore  that  he 
dealt  only  after  the  most  patient  Investigation.  He  examined  all 
the  authorities  whenever  it  was  possible  for  him  to  do  so.  If  they 
appeared  to  be  In  conflict,  he  studied  them  with  diligence  and  intensity 
and  frequently  was  enabled  thereby  to  show  that  they  were  not  in 
actual  but  only  in  apparent  antagonism.  If  the  authorities  were 
actually  in  conflict,  he  never  sought  to  smooth  the  matter  over,  but 
adopted  what  appeared  to  him  to  be  the  more  reasonable  view  and 
aligned  his  court  with  that  side.  It  is  needful  that  I  add.  Judge 
Shepherd  was  not  a  slave  to  precedent.  If  the  precedent  was  ill- 
considered  and  unsupported  by  reason,  or  If  the  conditions  which  gave 
rise  to  the  precedent  had  so  changed  as  to  render  it  Inapplicable  to 
the  present  controversy,  he  did  not  hesitate  to  mark  out  the  way  for 
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the  future  and  become  himself  a  makei*  ofl  precedent.  He  was  a  con- 
«ervative  on  the  bench,  not  because  he  was  wanting  in  progressive 
ideas  off  tlie  bench,  but  by  reason  of  the  fact  that  he  believed 
that  the  interpretation  of  the  law  should  be  fixed.  He  was  thoroughly 
In  accord  with  all  real  improvements  in  the  law,  but  he  felt  that 
thin  improvement  should  come  through  the  Legislature,  and  not 
through  the  courts.  It  is  manifest  that  his  conviction  was  that  with 
a  fixed  and  certain  determination  of  the  meaning  of  law  all  people 
\i'ouId  in  the  course  of  time  come  to  a  knowledge  of  their  rights  under 
the  law  and  fewer  of  them  would  violate  it  and  there  would  be  less 
litigation.  If  out  of  this  fixed  and  certain  and  determined  nature  of 
the  law  there  were  particular  cases  of  hardship,  he  held  that  these 
very  hardships  not  only  saved  many  other  i>eople  from  violation  of  the 
law.  but  would  in  themselves  lead  to  legislative  intervention  and 
change  of  the  law.  I  do  not  hesitate  to  express  my  personal  convic- 
tUm  that  it  would  be  an  evil  day  for  any  State  if  there  were  not  at 
all  times  on  the  highest  Court  in  the  State  some  man  of  the  type  of 
Chief  Justice  Shepherd. 

Judge  Shepherd  was  a  great  jurist.  He  had  a  large  influence  over 
the  mind  of  the  lawyers  of  the  State.  He  kept  them  stable  and  firm 
for  the  interpretation  and  enforcement  of  the  law  as  it  is,  but  left 
them  entirely  free  to  work  with  all  their  might  for  such  changes  as 
may  be  necessary  to  improve  the  conditions  of  men  and  to  overturn 
the  evils  inflicted  by  the  law  as  it  is.  As  an  equity  judge,  he  recog- 
nlze<l  the  eximnsiveness  of  this  branch  of  jurisprudence  and  sought  in 
every  way  to  make  It  come  up  to  the  requirements  of  present-day 
conditions.  Wherever  the  jurisdiction  of  equity  could  be  invoked,  the 
enlarged  and  generous  view  of  life,  which  to  my  mind  is  the  finest 
pnnluct  of  this  i>eriod  of  the  world's  history,  found  expression  In  his 
opinions.  Senator  John  W.  Daniel  might  well  have  been  talking  about 
him  when  he  said :  **What  is  that  great  system  of  equity  jurispru- 
dence which  we  see  advancing  Its  lines  and  enlarging  Its  jurisdic- 
tion from  generation  to  generation,  marching  on  and  on,  plaijdng 
awny  the  sharp  angles  and  rough  edges  of  the  common  law,  supple- 
menting Its  deficiencies,  softening  its  rigors,  forerunning  Its  purpose, 
and  governing  its  fruits?  What  is  it  but  the  expansion  of  the  public 
conscience  and  the  reaching  forth  of  Its  hands  to  refine  the  standards 
of  right  and  to  i>erfect  the  remedies  for  the  prevention  and  rectifica- 
tion of  wrongs?" 

Chief  Justice  Shepherd  was  a  just  man  and  upright,  clean  of  life 
an<l  pure  of  heart.  He  was  brave  In  war,  fearless  In  peace.  The  only 
con8e(iuence  to  himself  which  he  apprehended  out  of  any  decision 
about  any  case  was  the  suffering  which  he  would  undergo  if  he  de- 
cided it  wrong.  He  never  ai)proached  the  decision  of  any  case  with 
apprehension  as  to  its  possible  effect  upon  himself  as  a  man.  Hon. 
W.  D.  Pruden,  one,  of  the  State's  greatest  and  best  men,  recently 
wrote : 
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"Judge  Shepherd's  ability  and"  thoroughness  as  a  lawyer  is  recog- 
nized by  the  entire  bar  of  North  Carolina.  For  many  years  before 
he  went  upon  the  bench  and  after  his  retirement  as  Chief  Justice,  he 
and  I  were  close  to  each  other.  As  a  practitioner,  he  was  always 
scrupulously  candid,  fali^  and  honorable,  and  his  learning  as  a 
lawyer  and  as  a  judge  are  exemplified  in  hundreds  of  opinions  run- 
ning through  the  North  Carolina  Reports  from  the  time  he  went 
upon  the  bench  until  his  death.  They  were  uniformly  clear,  cogent, 
and  strong.  So  many  of  them  showed  his  great  learning  and  logical 
analysis,  that  I  hesitate  to  discuss  any  particular  opinion  written 
by  him. 

"Great  as  he  was  as  a  lawyer,  strong  and  true  as  a  man.  and 
patriotic  and  loyal  as  a  North  Carolinian,  I  prefer  to  think  of  him 
as  a  friend.  In  this  respect  he  could  not  have  been  excelled.  1 
knew  him  in  all  of  the  vicissitudes  of  life,  in  prosperity  and  in  adver- 
sity, in  joy  and  in  sorrow,  in  buoyant  hoi>efulness  and  in  depression ; 
but  none  of  these  conditions  affected  his  friendship.  He  was  always 
affectionate,  true,  and  generous,  and  those  to  whom  he  gave  his 
friendship  knew  that  they  could  rely  upon  him  whatever  the  situa- 
tion. Among  the  things  that  I  value  in  my  past  life,  there  are  few 
which  give  me  more  pleasure  than  the  close  friendship  which  with- 
out variableness  or  shadow  of  turning  always  existed  between  us.'* 

In  his  life  and  relations  to  others  he  was  unselfish  to  the  last  de- 
gree, and  none  but  those  who  were  most  closely  associated  with  him 
knew  of  the  generous  and  noble  acts  done  without  ostentation  and 
with  great  delicacy.  The  pleasure  in  giving  appeared  to  be  all  his 
own.  He  was  a  member  of  and  vestryman  in  the  Church  of  the 
Good  Shepherd  in  Raleigh,  and  was.  indeed,  a  Christian. 

He  was  my  friend,  and  I  loved  him.  He  is  dead,  and  I  mourn  him. 
His  works  live,  and  I  rejoice  in  them.  I  present  this  semblance  of 
him  to  this  Court  to  be  hung  upon  its  walls  in  order  that  the  youth 
of  coming  generations  may  l>e  reminded  that  deficiencies  of  early  edu- 
cation may  be  supplied  by  diligent  application  in  manhood,  and  that 
obstacles  in  youth  can  be  overcome  by  industry  and  economy,  and 
that  obscurity  may  be  transformed  into  fame  by  a  broad  culture  of 
both  head  and  heart  when  such  culture  is  carried  on  with  faith  in 
God  and  fear  of  no  man. 

I  close  with  the  appreciation  of  him  written  by  his  daughter-in-law : 

He  slept — and  came  the  Infinite  Prospective. 

Of  all  Life's  tangled  meshes  wrought  aright; 
Of  Equity  and  Justice  wherein  "a  little  child  shall  lead  them," 

"The  Still  Small  Voice"  quelling  the  voice  of  might. 
He  slept — and  as  by  habit  long  directed 

His  soul  slipped  out  into  the  goal  he  loved, 
So.  simply,  with  a  good  life's  quiet  dignity. 

He  entered  the  courts  of  God. 
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ACCEPTANCE  OF  PORTRAIT  BY  CHIEF  JUSTICE  CLARK. 

We  have  listened  with  great  Interest  to  the  admirable  speech  of 
Governor  Aycock  in  presenting  the  portrait  of  Judge  Shepherd.  Noth- 
ing can  be  added  to  what  he  has  so  well  and  so  Justly  said. 

To  Judge  Shepherd,  honors  came  early,  like  flowers — 

**That  come  ere  the  swallow  dares 
And  take  the  winds  of  March  with  beauty." 

Before  he  was  quite  thirty  he  was  a  member  of  the  Constitutional 
Convention  of  1875.  In  1882  he  became  a  judge  of  the  Superior 
Court,  and  in  1889  took  his  seat  as  an  Associate  Justice  of  this  Court, 
where  he  served  for  four  years,  when  he  became  Chief  Justice  by 
ap|>ointment  of  Governor  Holt,  a  i>o8itlon  which  he  filled  for  two 
years.  He  was  nominated  for  the  position  and  failed  of  election, 
not  through  any  fault  of  his,  but  because  of  the  change  in  the 
political  complexion  of  the  State  at  that  time. 

It  is  not  necessary  to  bear  testimony  to  Judge  Shepherd's  fidelity 
and  ability,  for  the  proof  of  it  has  been  written  by  his  own  hand  in 
the  fourteen  volumes  of  our  Reports — 102  to  115  N.  C. — which  con- 
tain his  opinions.  His  uniform  courtesy  to  his  brethren  on  the  bench, 
to  the  profession,  and  indeed  to  all  men,  was  a  part  of  his  nature. 
Had  circiunstances  permitted  him  to  remain  longer  upon  the  bench 
he  would  have  rendered  added  service  to  his  State  and  the  profes- 
sion ;  bvft  It  may  well  be  doubted  if  he  could  have  added  to  the  repu- 
tation which  he  achieved  in  the  six  years  during  which  he  occupied 
a  seat  on  this  bench. 

The  Court  accepts  his  portrait  with  great  pleasure,  and  the  mar- 
shal will  hang  it  in  its  appropriate  place  on  the  walls  of  this  chamber. 
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Note. — The  reverse  index  will  be  found  to  embrace  the  distinctive  subheads  of  the 
decided  points,  referring  by  number  to  the  places  where  the  decisions  thereon  are  indi- 
cated, and  the  cases  embracing  them  are  cited.  It  is  hoped  that  in  this  manner,  and  by 
the  embodying  of  the  sketch  words  in  italica  in  this  index,  the  practitioner  may  more 
readily  find  whether  the  point  he  is  looking  up  has  been  decided  in  this  volume,  and  if  so 
where. 


ABUTTING  OWNER.     See  Statute  of  Frauds,  1,  2,  3. 
ACCEPTANCE.     See  Evidence,  4 ;  Contracts,  7,  8. 
ACCIDENT.     See  Insurance,  2,  3. 

ACTION. 

Principal  and  Suretu — Joint  Action — Severance — Practice — Appeal 
and  Error. — When  sureties  on  a  sherlfif's  bond  have  been 
compelled  to  pay  in  unequal  amounts  for  the  defalcation  of 
the  sheriff,  and  a  demurrer  to  the  cause  of  action  against 
the  county  has  been  sustained,  leaving  the  defaulting  sheriff 
the  only  party  defendant:  Semhle,  the  cause  might  well 
haye  proceeded  in  Joint  action,  that  the  ultimate  right  of 
the  parties  should  be  finally  determined,  'and  Held,  In  this 
case,  that  as  no  claim  for  adjustment  among  the  sureties 
is  made  and  the  plaintiffs  have  not  appealed,  the  order  of 
severance  made  in  the  trial  court  is  upheld,  and  the  plaintiffs 
allowed  to  proceed  in  separate  actions  for  the  amount  each 
may  have  paid.    Hudson  v.  Aman,  429. 

ADVERSE    POSSESSION.     See    State's    Lands,    10;    Limitation    of 
Action,  5,  6. 

ALIGHTING  FROM  TRAINS.     See  Carriers  of  Passengers,  5,  6,  7, 
8,  10,  11. 

AMBIGUITY.     See  Insurance,  1. 

AMENDMENT.     See  Statutes,  3,  4 ;  Pleadings,  2,  3,  15. 

APPEAL  AND  ERROR.     See  Procedure,  1 ;  Sales,  11 ;  Judgment,  21. 

1.  Judgments  of  Other  States — Fraud — Res  Adjudicata — Second 
Appeal — Common  Laic — Presumptions — Evidence, — A  motion 
to  set  aside  a  judgment  in  an  action  brought  in  South  Dakota 
on  the  grounds  of  fraud,  having  been  held  in  this  Court,  on 
a  former  api)eal,  to  preclude  an  action  brought  here  Involv- 
ing the  same  question,  upon  the  presumption,  in  the  absence 
cf  evidence  to  the  contrary',  that  the  common  law  prevailed 
there,  as  adjudicated  here,  and  the  only  additional  evidence 
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on  this  appeal  being  of  a  statute  in  South  Dakota  practically 
enacting  the  law  as  held  on  the  former  appeal,  the  matter  Is 
held  re9  adjudicata.    Roberts  t\  Pratt,  50. 

2.  Judgments  of  Other  States — Counterclaim — Subsequent  Cred- 

its— Res  Adjudieata.-^Matters  alleged  in  counterclaim  to  an 
action  brought  on  a  judgment  of  another  State  In  the  courts 
of  this  State,  and  which  arose  since  that  judgment  was  ren- 
dered on  the  question  of  credits  thereon  of  rents  of  lands 
in  that  other  State,  bearing  a  proper  relation  to  the  judg- 
ment sued  on,  are  not  res  adjudieata  in  the  former  action. 
Tyler  v.  Capehart,  125  X.  C,  64.  cited  and  applied.     Ibid. 

3.  Cominissiotfet*   to   Sell   Lands — Order  of   Court — Commissions 

Allowed — Appeal  and  Error. — An  order  of  court  allowing  a 
certain  sum  to  a  commissioner  for  the  sale  of  lands  in  dis- 
pute, not  excepted  to,  will  be  presumed,  on  appeal,  to  have 
been  made  by  the  lower  court  upon  a  full  consideration  of 
all  the  facts  and  circumstances,  and  will  therefore  be  up- 
held. The  question  in  this  case,  as  to  the  power  of  anotlier 
judge  subsequently  holding  court  in  the  county  to  review 
such  an  order,  was  stated  by  the  Court,  but  not  determined, 
it  not  being  deemed  necessary  to  pass  upon  it.  Smith  v. 
Miller,  98. 

4.  Appeal  and  Error — Objections   and   Exceptions — Assignments 

of  Error. — When  a  party  states  his  ground  of  objection  to 
the  admissibility  of  evidence  upon  the  trial,  his  exception  on 
appeal  to  the  Supreme  Court  will  be  confined  to  the  ground 
upon  which  he  has  based  it.    Ludtcick  v.  Penny,  104. 

5.  Appeal  and  Error — Xonsuit  in  Part — Fragmentary  Appeal. — 

When  the  trial  court  dismisses  an  action  as  to  a  part  of  the 
lands  involved  in  the  controversy  and  retains  it  as  to  the 
other,  the  plaintiff  should  note  an  exception  as  to  the  part 
nonsuited  and  bring  the  whole  matter  up  from  final  judg- 
ment, for  otherwise  the  appeal  is  fragmentary,  and  will  be 
dismissed.     Shields  v.  Freeman,  323. 

6.  Some — Discretion   of   Supreme   Court. — While  this   appeal    is 

held  to  be  fragmentary  and  Is  dismissed,  as  it  is  from  a  non- 
suit respecting  only  a  part  of  the  land  in  controversy,  the 
Court,  notwithstanding,  in  its  discretion,  passed  upon  and  ap- 
proved the  ruling  below  as  to  the  nonsuit.     Ibid. 

7.  Appeal   and   Error — Decisions — Taxing   Costs — Trial    Court — 

Pmvers. — A  judgment  in  the  Supreme  Court  dismissing  an 
appeal  for  the  failure  of  appellant  to  print  the  record  and 
taxing  him  with  cost,  is  final,  without  authority  In  the  lower 
court  to  permit  him  to  recover  them.  Midgettt  v.  Vann, 
128. 
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8.  Tenants  in  Common  —  Partition  —  Pleadings  —  Amendments — 

Discretion — Appeal  and  Error. — It  is  within  the  discretion 
of  the  trial  judge  to  permit  answers  to  be  filed  in  proceed- 
ings for  partitioning  lands  which  had  been  stricken  out  by 
the  clerk,  and  his  action  therein  is  not  reviewable  on  appeal. 
Gregory  v.  Pin  nix,  147. 

9.  Appeal  and  Error — Contributory  Negligence — Pleadings, — The 

question  of  contributory  negligence  will  not  be  considered 
.  on  appeal  when  not  pleaded  and  no  issue  tendered  presenting 
the  question  in  the  trial.    Jeffress  r.  R.  R.,  207. 

10.  Appeal  and  Error — Instructions-^'^Contentions*' — Ohjcctions — 

Practice. — It  is  the  duty  of  counsel  to  call  to  the  atten- 
tion of  the  court,  at  the  time,  any  statement  of  the  conten- 
tions of  the  parties  which  is  not  supported  by  the  evidence, 
or  it  will  not  be  considered  on  appeal.    Ibid. 

11.  Appeal  and  Error — Railroads — Negligent   Running — Defective 

t^park  Arrester — Instructions — Harmless  Error. — An  instruc- 
tion in  this  case  to  the  effect  that  the  jury  should  answer 
the  first  issue,  as  to  defendant's  negligence,  "No,"  If  the 
spark  arrester  on  defendant's  locomotive,  alleged  to  have 
set  fire  to  and  damaged  plaintiflTs  lands,  was  in  good  condi- 
tion and  the  train  prudently  operated,  or  if  the  foul  condi- 
tion on  plaintiff's  premises  was  the  proximate  cause  of  his 
toss,  and  that- the  issue  could  not  be  answered  in  plaintiff's 
favor  unless  the  jury  found  that  the  locomotive  was  not  prop- 
erly equipped  with  a  spark  arrester  and  was  not  proi^erly 
managed  and  operated,  and  this  was  the  proximate  cause: 
Held,  not  reversible  error  over  defendant's  exception,  as  it 
was  more  favorable  to  it  than  it  was  entitled  to.    Ibid. 

12.  Appeal  and  Error — New  Trial  Ordered — General   Tcrmn — On 

All  Issues. — While  a  new  trial  granted  may,  within  the  dis- 
cretion of  the  Court,  he  restricted  to  an  Issue  entirely  sepa- 
rate and  distinct  from  the  others  when  it  is  clear  that  there 
is  no  danger  of  complication,  it  is  error  for  the  trial  judge 
to  so  restrict  the  trial,  when  a  new  trial,  ordered  by  the 
Supreme  Court,  is  general  in  its  terms,  for  there  should  l>e 
a  new  trial  of  the  whole  case  on  all  the  issues.  Lumber  Co. 
V.  Branch^  2Z)1. 

13.  Appeal  and  Error — \nr   Trial  in   One — Same  Result  in    the 

Other — Appeal  Dismissed — Practice. — When  both  parties  ap- 
peal, and  In  one  appeal  a  new  trial  is  ordered,  an  appeal  as 
to  the  other  will  l)e  dismissed  when  It  appears  that  the  ques- 
tions are  the  same  and  the  determination  of  the  other  case 
will  necessarily  dispose  of  both  apj>eals.     Ibid. 
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14.  Appeal  and  Error  —  Instructions  —  Presumptions. — When  the 
charge  of  the  court  is  not  made  a  part  of  the  case  on  appeal, 
an  exception  that  it  incorrectly  instructed  upon  the  evidence 
will  not  be  considered.    MizzeU  v.  Manufacturing  Co,,  265. 

1.5.  Appeal  and  Error — Jurors — Relationship — Motion  in  Supreme 
Court. — Quwrey  whether  a  motion  for  a  new  trial,  made  in 
this  Court  for  the  first  time,  should  be  granted  because  of 
the  relationship  of  a  part>'  to  the  action  to  a  juror,  who 
had  denied  such  relationship  when  challenged,  the  relation- 
ship being  afterwards  discovered.    Ibid. 

16.  Removal  of  Causes — Appeal  and  Error. — When  the  State  court 

errs  In  retaining  jurisdiction  of  a  cause  sought  to  be  re- 
moved to  a  Federal  court  by  a  nonresident  defendant,  the 
Supreme  Court  of  the  United  States  can,  upon  writ  of  error, 
review  its  decision,  when  affirmed  by  the  highest  appellate 
court  of  the  State.    Herrirk  t\  R.  /?.,  307. 

17.  Appeal  and  Error — Motion   for  Judgment — Fragmentary  Ap- 

peal— Practice. — A  nonsuit  and  appeal  taken  by  plaintiff 
upon  the  refusal  of  the  trial  judge  to  grant  his  motion  for 
judgment  upon  the  pleadings  and  order  a  reference  is  pre- 
mature and  fragmentary,  and  will  be  dismissed.  Blount  v. 
Blount,  312. 

18.  Appeal  and  Error — Motion   for  Judgment — Exceptions — Final 

Judgment — Practice. — Upon  the  refusal  of  the  trial  judge  to 
grant  plaintiff's  motion  for  judgment  upon  the  pleadings 
and  order  a  reference,  he  should  have  noted  an  exception  to 
l>e  reviewed  upon  appeal  from  final  judgment.    Ihid. 

10.  Appeal  and  Error — Instructions — Vague  Exceptions. — An  ex- 
ception that  the  trial  judge  "failed  to  state  in  a  plain  and 
correct  manner  the  evidence,  and  declare  and  ejcplain  the 
law  arising  thereon  as  required  in  the  statute,  Revisal,  535," 
is  too  general  and  cannot  be  sustained.  Jackson  r.  Lumber 
Co.,  317. 

20.  Appeal  and  Error — Concise  Statement — Stenographer's  Notes 

— Practice. — When  the  appellant  has  s^t  out  in  the  case  on 
appeal  the  transcribed  stenographer's  notes  of  the  trial,  he 
fails  to  prepare  "a  concise  statement  of  the  case  as  required 
by  tlie  Revisal,  501,"  and  his  appeal  will  be  dismissed  under 
Rule  22  of  the  Supreme  Court,  when  upon  examination  no 
error  is  found  in  the  record  proper.  Skippei-  v.  Lumber  Co., 
322. 

21.  ^amc — yonsuit — i^uit  in  Forma  Pauperis. — When  an  appeal  Is 

taken  by  defendant  from  an  overruling  of  its  motion  to  non- 
suit upon  the  evidence,  the  evidence  should  be  sent  up  In 
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a  narrative  form,  and  the  requirement  that  all  the  evidence 
should  be  sent  up  on  appeals  of  this  character,  though  the 
action  is  in  forma  pauperis,  does  not  excuse  the  appellant  in 
sending  up  the  transcribed  stenographer's  notes  in  a  volumi- 
nous record.  The  object  of  an  opinion  by  the  Supreme 
Court  discussed  by  Clark,  C.  J.    Ihid, 

22.  Instructions — Special  Requests — Given   in   Substance — Appeal 

and  Erro7\ — In  this  case,  a  correct  prayer  for  instructions 
having  been  substantially  given,  no  error  is  found  therein. 
Southerland  v.  R.  /?.,  327. 

23.  Register  of  Deeds — Defect  of  Venue — Appeal  and  Error — Pre- 

mature Appeal. — An  appeal  from  the  refusal  of  the  Superior  , 

Court  judge  to  remove  a  case  to  the  proper  county  (Revisal, 
sec.  420,  2),  wherein  a  penalty  is  sought  against  a  register 
of  deed;s  for  unlawfully  issuing  a  marriage  license  (Revisal, 
sec.  2090),  is  not  premature.    Dixon  v.  Haar,  341. 

24.  Superior    Courts — Clerks — Probate — Executors    and   Adminis- 

trators— Removal — Legal  Discretion — Appeal  and  Error — 
Practice. — In  the  exercise  of  their  probate  powers,  and  the 
legal  discretion  conferred  upon  them,  clerks  of  the  Superior 
Court  may  remove  for  good  cause  shown,  upon  petition  filed 
and  notice  duly  shown,  an  executor  or  administrator,  subject 
to  review  by  the  Superior  Court,  and  by  the  Supreme  Court 
on  appeal.     In  re  Battle,  388. 

25.  Superior    Courts  —  Clerks  —  Executors    and  Administrators — 

Compensation — Contracts — Renwvai  of  Administrator — Ap- 
peal and  Error. — It  appearing  by  admission  of  record  in  the 
Supreme  Court  on  appeal  from  an  order  removing  an  admin- 
istrator for  cause,  that  he  had  procured  from  the  wife  of  the 
deceased,  an  Illiterate  woman,  and  her  minor  children,  the 
next  of  kin,  a  contract  by  which  he  and  another,  who  had 
aided  him,  were  to  receive  2Si  per  cent  more  than  the  legal 
charges  allowed  to  administrators:  Held,  the  order  remov- 
ing him  was  properly  made.     Ibid. 

26.  Principal  and  Surety — Joint  Action — Severance — Practice — Ap- 

peal and  Error. — When  sureties  on  a  sheriff's  bond  hare  been 
compelled  to  pay  in  unetiual.  amounts  for  the  defalcation  of 
the  sheriff,  and  a  demurrer  to  the  cause  of  action  against 
the  county  has  been  sustained,  leaving  the  defaulting  sheriff 
the  only  party  defendant:  Semble,  the  cause  might  well 
have  proceeded  in  joint  action,  that  the  ultimate  right  of  the 
l)artie8  should  be  finally  determined,  and  Held,  In  this  case, 
that  as  no  claim  for  adjustment  among  the  sureties  is  made 
and  the  plaintiffs  have  not  api)ealed,  the  order  of  severance 
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made  in  the  trial  court  Is  upheld,  and  the  plaintiffs  allowed 
to  proceed  in  separate  actions  for  the  amount  each  may  have 
paid.     Hudson,  v.  Aman^  429. 

27.  Appeal    and    Error  —  Incompetent    Evidence  —  Instructions — 

Harmless  Error. — Instructions  by  the  court  in  this  case  to 
the  jury,  that  they  must  not  consider  certain  incompetent 
evidence  in  an  answer  of  a  witness,  on  the  question  of  the 
measure  of  damages  for  plaintiffs  mental  suffering  alleged 
to  have  been  caused  by  the  negligence  of  defendant  telegraph 
company  in  failing  to  transmit  a  message,  Held,  sufficient, 
and  no  error  is  found  therein.  Alejrauder  v.  Telegraph  Co., 
473. 

28.  Damages — Frirjlii — Profane    Language  —  Instructions — Appeal 

and  Error. — In  this  action  for  damages  alleged  to  have  been 
caused  to  feme  plaintiff,  among  other  things,  by  fright  from 
profane  language  used  by  defendant  in  an  **angry  and  mad 
manner,"  plaintiff's  request  for  si)ecial  instructions  were 
properly  refused,  as  from  her  own  testimony  it  appears  that 
she  was  not  frightened  by  the  defendant's  manner  and  lan- 
guage.    Thomas  v.  Ashaaft.  496. 

29.  Appeal  and  Error — Objections  and  Exceptions — Instructions. — 

An  instruction  to  the  jury  that  the  plaintiff  was  entitled  to 
recover  of  a  railroad  company,  for  condemning  his  land  for  a 
right  of  way.  the  actual  market  value  of  the  land  thus  taken, 
will  not  be  held  for  reversible  error  on  appeal  when  no  ex- 
ception is  entered.     R.  R.  v.  McLean,  49S. 

30.  Objections   and    E,T(^cptions  —  Questions    and   Answers  —  Ma- 

terialtg — Appeal  and  Error. — ^An  objection  to  the  exclusion 
of  a  question  asked  a  witness  must  show  that  the  answer 
would  have  been  material  and  competent,  to  constitute  re- 
versible error  on  appeal.     Gorham  v.  R.  R.,  504. 

31.  Courts,  Superior — Time  Allotvcd  to  Plead — Court's  Discretion — 

Appeal  and  Error. — The  exercise  of  the  discretion  of  the 
trial  judge  in  |>ermitting  an  extension  of  time  to  file  plead- 
ings is  not  reviewable  on  appeal.  Revlsal,  sec.  512.  Church 
V.  Church,  n^U. 

32.  Appeal  and  Error. — I'pon  the  errors  assigned  in  the  case,  Held, 

no  reversible  error  was  committed  In  the  trial  court.  Win- 
stead  V.  R.  R.,  591. 

3^.  Appeal  and  Error — Evidence — yonsuit — Former  Appeal. — This 
case  having  been  before  the  Supreme  Court  and  considered 
uix>n  all  the  evidence,  and  a  new  trial  granted  in  one  essential 
particular  because  of  the  influence  of  one  erroneous  instruc- 
tion, and  a  motion  to  nonsuit  upon  the  evidence  inferential ly 
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denied,  it  is  adjudged  on  the  present  appeal  that  his  Honor 
followed  the  former  decision,  and  no  error  is  found.  Herring 
V.  Warwicky  502. 

34.  Appeal  and  Error — Failure  of  Judge  to  Settle  Case — Certiorari. 

When  without  laches  on  the  part  of  appellant  the  judge  has 
failed  to  settle  his  case  on  appeal,  a  certiorari  will  issue  on 
his  motion.    Caudle  i\  Morris,  504. 

35.  Appeal   and  Error — Appeal   hy  Both   Parties — Record   as    to 

Each — Laches. — ^When  hoth  parties  to  the  action  appeal,  a 
transcript  of  the  record  must  be  sent  up  by  each,  and  one 
party  may  not  avail  himself  of  the  diligence  of  the  other  in 
having  his  record  sent  up,  by  docketing  the  record  of  that 
other  party  as  his  own.     Ibid. 

36.  Appeal  and  Error — Motion  to  Reinstate — Laches. — When  an  ap- 

peal has  been  dismissed  under  Rule  17  in  the  Supreme  Court, 
the  appellant,  applying  for  a.  reinstatement  upon  the  ground 
that  the  trial  judge  has  failed  to  settle  the  case,  must  show 
that  he  has  had  his  record  proper  docketed  in  this  Court,  as 
required  by  the  rules,  or  his  motion  will  be  denied.     Ihid. 

37.  Appeal    and    Error — Criticism    of    Counsel  —  Expression    of 

Opinion. — It  being  admitted  by  the  parties  to  this  appeal  that 
the  trial  judge  criticised  counsel  in  language  tantamount  to 
an  expression  of  opinion,  in  violation  of  the  statute,  a  new 
trial  is  ordered.    Byrd  v.  Sexton,  596. 

38.  Appeal  and  Error — Exceptions  Grouped,  etc. — Record — Order 

of  Proceedings. — This  appeal  is  dismissed  upon  appellee's 
motion,  for  the  failure  of  appellant  to  set  forth  the  proceed- 
ings in  the  order  they  occurred,  etc..  Rule  20 ;  and  his  excep- 
tions properly  grouped  and  numbered  as  required  by  27  and 
*  19  (2).    Hohhs  V.  Cashicelh  597. 

30.  Appeal  and  Error — Motions — Pleadings — Allegations  Sufficient 
— Practice. — The  case  on  appeal  in  this  case  not  having*  been 
served  in  time,  is  not  with  the  record  in  this  Court,  and  it 
appearing  from  an  examination  of  the  record  proper  that  the 
complaint  states  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, the  defendant's  motion  to  dismiss  the  action*  is  dis- 
allowed, and  plaintiff's  motion  to  affirm  the  judgment  below 
is  allowed.    Hare  v.  Grantham,  598. 

40.  Appeal  and  Error — Objections  and  Exceptions — Improper  Re- 
marks— Practice — Waiver. — Exceptions  to  improper  remarks 
of  counsel  in  their  argument  to  the  jury  when  taken  for  the 
first  time  and  permitted  by  the  trial  judge  in  stating  the  case 
on  appeal,  will  not  be  considered  on  appeal,  for  such  excep- 
tions must  be  taken  at  the  time,  or  they  will  be  deemed  as 
waived.    S.  v.  Wilson,  599. 
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41.  Same — Prejudicial — Harmless  Eiror. — When,   on   a  trial   for 

murder,  an  attorney  for  the  State  bases  a  part  of  his  argu- 
ment on  matters  not  in  evidence,  saying  that  the  prisoner's 
character  was  such  that  people,  were  afraid  to  testify  against 
her,  Held,  that  error,  if  any  committed,  and  in  the  absence 
of  objection  at  the  time,  is  rendered  harmless  by  an  instruc- 
tion that  there  was  no  evidence  upon  which  the 'argument 
could  be  made,  and  that  the  Jury  should  not  consider  it.    Ibid. 

42.  Appeal  and  Error — Assignments — Brief. — Assignments  of  error 

not  appearing  in  appellant's  brief  are  considered  on  api>eal 
as  abandoned.     140  N.  C,  Rule  34.    Ibid. 

43.  Malieious  Burnitvg — Severance — Disaetion — Appeal  and  Error. 

The  refusal  of  the  trial  judge  to  order  a  severance  of  the 
trial  under  an  indictment  against  several  defendants  for  un- 
lawfully burning  a  house  is  not  reviewable  on  appeal  except 
in  case  of  gross  abuse  of  discretion.    »9.  r.  MUlican,  617. 

44.  ^faliciovs   Burning  —  Instructions — Verdict  —  Inietrpretation — 

*'Wanton*' — Appeal  and  Error. — The  verdict  of  the  jury,  as 
well  as  the  charge  of  the  court,  must  be  construed  with  refer- 
ence to  the  evidence  Introduced  on  the  trial,  and  when  it  ap- 
pears, when  so  construed,  that  the  prisoners,  tried  for  unlaw- 
fully burning  a  house,  must  necessarily  have  deliberately 
committed  the  act  which  had  been  determined' upon  by  them 
all,  one  of  theu^  starting  the  fire  and  the  others  watching  out 
for  him  or  otherwise  assisting,  it  was  not  error,  under  a 
charge  otherwise  correct,  that  his  Honor  failed  to  define  the 
word  "wantonly"  used  in  the  statute  as  a  part  of  the  de- 
scription of  the  offense,  it  appearing  that  the  act  was  of 
necessity  wantonly  and  maliciously  done.    Ibid. 

45.  Murder — Leading  Questions — Appeal  and  Error. — Two  broth- 

ers being  tried  for  homicide,  a  question  on  direct  examina- 
tion of  one  of  them,  asking  "if  he  went  to  his  brother's  house 
to  make  peace,"  was  properly  excluded  as  leading,  if  other- 
wise competent.     S,  v.  Price.  641. 

46.  Murder — Instructions — XIanslaugh ter — Evidence — Requests  for 

.Instructiofis — Appeal  and  Error. — When,  upon  a  trial  for  mur- 
der, self-defense  alone  is  relied  on,  and  conviction  of  murder 
in  the  second  degree  Is  only  sought,  and  there  is  no  evidence 
of  manslaughter,  it  Is  not  error  for  the  trial  judge  to  fail 
,  to  instruct  the  jury  upon  the  principles  of  law  applicable  to 

a  conviction  for  that  offense,  especially,  as  In  this  case,  when 
the  defendants  have  not  offered  prayers  for  special  instruc- 
tion thereon.     Ibid. 

APPLIANCES.     See  Negligence,  3. 

ASSAULT.     See  Rape. 
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ASSESSMENTS.    See  Stock  Laws,  0,  8. 

ASSIGNMENT.     See  Judgment,  5 ;  Equity,  12 ;  Bills  and  Notes,  6. 
ASSIGNMENTS  OF  ERROR.     See  Appeal  and  Error. 
"ATTEMPT."     See  Words  and  Phrases,  5. 

ATTORNEY  AND  CLIENT.     See  Contempt,  6. 

Costs — Attorneys'  Fees. — Attorneys'  fees  are  not  recoverable  by 
successful  litigants  in  this  State,  as  such  are  not,  regarded 


as  a  part  of  the  court  costs.    Midgett  v»  Vaniiy  128. 
ATTORNEY-GENERAL.     See  Quo  Warranto,  3,  4. 
BALLOT.     See  Bond  Issue,  5. 

BANKRUPTCY. 

1.  Corporations — Officers — Bankruptcu — Trustees. — Where  a  com- 

plaint alleges  for  its  cause  of  action  that  certain  officers  of  a 
corporation  knowingly  misapplied  and  misappropriated  funds 
belonging  to  the  plaintiff  in  their  management  of  the  corpora- 
tion, without  alleging  that  the  defendants  converted  the  money 
to  their  own  use,  the  inference  is  that  the  corporation  received 
the  benefit  of  the  funds  alleged  to  have  been  misappropriated, 
and  therefore  the  corporation  is  not  a  necessary  party  de- 
fendant nor  its  trustee  in  bankruptcy,  and  a  demurrer  upon 
these  grounds  will  not  be  sustained.  Cheinical  Co.  \\  Floyd, 
455. 

2.  Same — Independent  Liability. — ^The  fact  that  a  debtor  corix>ra- 

tion  is  in  bankruptcy  does  not  prevent  a  creditor  from  suing 
certain  of  its  officers  for  misapplication  and  misappropria- 
tion of  the  plaintiff's  money  for  the  benefit  of  the  corpora- 
tion; as  the  bankrupt  courts  have  only  the  administration 
of  the  bankrupt's  assets  in  charge,  not  that  of  the  plaintiff, 
and  the  liability  of  the  officers  is  independent  thereof.    Ibid. 

BETTERMENTS.     See  Ejectments,  2.  3. 

BILL  OF  LADING.     See  Carriers  of  Goods,  2,  3. 

BILLS  AND  NOTES. 

1.  Bills  and  Notes — Contracts — Consideration— Burden  of  Proof. 

While  a  promissory  note,  as  a  simple  contract,  requires  a 
consideration,  it  imports  a  consideration  prima  facie,  and 
the  burden  of  proof  is  on  the  maker  to  show  its  failure,  in 
resisting  payment  for  that  reason.  Conservatory  v.  DicJc- 
inson,  207. 

2.  Same — Breach — Defenses — Legal  Excuse — Fraud — Evidence. — 

In  consideration  of  an  agreement  of  plaintiff  to  give  defend- 
ant's daughter  a  course  of  musical  instruction  by  mail,  the 
defendant  gave  his  note  in  a  certain  sum  in  part  paj'ment. 
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and  after  his  daughter  had  received  the  instruction  for  a 
part  of  the  time,  resisted  its  payment  ui>on  the  ground  that 
as  to  another  payment  he  thought  he  was  giving  a  note,  while 
in  point  of  fact  it  turned  out  to  l)e  a  checlt :  Held,  the  de- 
fense was  untenable,  there  being  no  evidence  of  fraud  In  the 
contract,  which,  on  its  part,  the  plaintiff  stood  ready  to  per- 
form.    Jhid, 

3.  Xotes — Securitu — Subrogation — Aijreement — Debtor  and  Cred- 

itor— Xotice — Equity. — One  advancing  money  to  a  debtor  un- 
der an  agreement  that  the  latter  is  to  take  up  a  note  of  his 
secure<l  creditor  and  hold  the  security  as  collateral  to  the 
note  given  for  the  money  thus  advanced  Is  entitled  to  be 
subrogated  to  the  first  creditor's  rights  in  the  security  upon 
the  discharge  of  his  note  by  payment,  in  the  absence  of  inter- 
vening equities,  whether  or  not  the  holder  of  the  first  note 
had  notice  of  the  agreement.     Bank  v.  Bank,  23S. 

4.  Same. — A  debtor  who  has  entered  into  an  agreement  to  take  up 

a  note  with  security  in  the  hands  of  his  cretlitor  with  money 
advanced  for  the  purpose,  and  have  the  securities  assigned  as 
collateral  to  a  note  given  for  the  Inouey  thus  advanced,  does 
not  defeat  the  right  of  the  one  advancing  the  money  to  be 
subrog^ited  to  the  rights  of  the  holder  of  the  first  note  in  the 
securities,  by  having  them  assigned  to  himself,  contrary  to 
the  agreement,  and  in  the  absence  of  intervening  equities, 
espeidally.  as  in  this  case,  when  the  debtor  at  once  placed  the 
securities  in  the  hands  of  the  creditor  advancing  the  money 
for  the  purposes  agreed  upon.     J  bid. 

T).  Same — Trusts  and  Trustees. — Equity  will  not  allow  a  debtor, 
who  has  had  money  advanced  to  him  with  which  to  take  up 
his  note  secured  i)y  a  mortgage  under  an  agreement  that  the 
security  will  be  held  as  collateral  to  his  note  given  for  the 
money  ndvanceil,  to  avail  himself  of  a  breach  of  trust  in 
taking  an  assignment  of  the  note  and  mortgage  to  himself 
and  thereby  defeat  the  right  created  by  his  agreement,  upon 
tlie  faith  of  which  the  money  was  advancinl,  but  will  regard 
the  assignment  of  the  security,  if  made  to  the  debtor,  as 
l>eing  for  the  benefit  of  him  to  whom  it  justly  belongs.     Ibid. 

(5.  Same — Assignment  for  Creditors. — An  assignee,  in  a  convey- 
ance for  the  benefit  of  creditors,  takes  subject  to  prior  equi- 
ties by  which  his  assignor  is  bound.    Ibid. 

7.  Same  —  Registration  —  yotiee. — A  debtor  secured  a  ncgte  by 
mortgage  and  subsequently  made  a  deed  of  assignment  for 
the  benefit  of  his  creditors,  while  the  mortgage  was  out- 
standing and  uncanceled  of  record.  The  land  embraced  In 
the    mortgage    was    included    in    the   deed    of    assignment: 


INDEX.  .    673 


BILLS  AND  NOTES— Cofi^mMed. 

Held,  the  uncanceled  mortgage  was  notice  to  the  assignee 
of  the  rights  of  one  who  had  advanced  the  money  to  the 
debtor  tp  pay  off  the  mortgage  ijote  and  who  had  an  equity 
to  be  subrogated  to  the  rights  of  the  holder  thereof  in  the 
mortgaged  premises.    Ibid. 

8.  Debtor  and  Creditor — Insolvent  Corporatiotis — Receivers — Col- 

laterals —  Application  of  Dividends  —  Credits  -r  Bills-  and 
Notes. — A  creditor  of  an  insolvent  corporation  holding  its 
notes  with  collaterals  is  entitled  to  a  dividend,  which  the 
court  has  ordered  the  receivers  to  pay  to  its  creditors,  on  the 
amount  the  debtor  is  due  on  the  note,  without  deduction  for 
credits  received  from  the  collaterals;  and  should  there  be 
any  collaterals  or  proceeds  thereof  after  the  note  has  been 
paid  in  full,  they  should  be  turned  over  to  the  receivers. 
Bank  v.  Flip  pen,  334. 

9.  Contracts — Wagering — Bills  and  Notes — Drafts — Holder — Con- 

sideration Illegal. — The  owner  of  a  draft  which  he  knows  to 
have  beeu  given  in  the  unlawful  purchase  of  cotton  futures, 
or  in  maintaining  or  purchasing  margins  in  contracts  of  that 
character,  is  a  party  to  the  prohibited  contract,  the  considera- 
tion is  illegal  and  he  cannot  recover  from  the  payee  In  his 
action  on  the  draft.  Revisal,  sees.  1689,  3823,  3824.  Burms 
V.  Witcover,  384. 

10.  Clerks   of  Courts — Executors   and  Administrators  —  Nonresi- 

dents— Bills  and  Notes — Mortgages — Defenses. — ^The  defend- 
ant having  bought  certain  property  from  the  plaintiff,  as 
executor,  gave  his  note  for  a  part  of  the  purchase  price,  and 
secured  it  by  a  mortgage  on  the  property.  In  an  action  by 
the  executor  upon  the  note  and  mortgage,  Held,  the  defense  is 
not  open  that  the  executor,  though  duly  qualified,  was  a  non- 
resident, or  that,  not  having  given  the  bond  as  required  by 
the  statute,  he  could  not  maintain  an  action  in  our  courts^ 
neither  the  title  nor  possession  of  the  purchaser  having  been 
disturbed  or  in  any  way  questioned.  Batchelor  v.  Overton,, 
395. 

11.  Bills  and  Notes — Guarantors  of  Payment — Loan — Usury — In- 

tcrpretatifjn  of  Statutes. — When  the  transaction  is  free  from 
fraud  and  unlawful  imposition,  a  purchaser  may  buy  a  note 
at  any  price  they  may  agree  upon;  but  if  the  purchaser  re- 
quires the  indorsement  of  the  seller,  the  transaction,  as  be- 
tween the  immediate  parties  thereto,  is  in  effect  a  loan,  and 
will  be  so  considered  within  the  meaning  and  purport  of  our 
usury  laws.     Sedbury  v.  Duffy,  432. 

12.  Same. — The  purchaser  at  $4,200  of  a  promissory  note  given  for 

$5,000,  upon  which  $1,000  had  been  paid,  required  an  in- 

158—43 
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.  ilorsement  by  the  payee  and  another  guaranteeing  payment. 

In  an  action  upon  the  note  our  statute  as  to  usury  was 
pleaded  by  the  guarantors  of  payment:  Held,  as  between 
the  purchaser  and  guarantors  of  payment,  the  transaction  is 
regarded  as  a  loan,  upon  which  a  usurious  charge  of  $200  was 
made  in  addition  to  the  legal  rate  of  Interest.    Ibid, 

13.  Bill^and  yotes — Unqualified  Indorsers — Usury — Interpretation 

of  Statutes. — The  provisions  made  as  to  warranties  which  pre- 
vail in  case  of  unqualified  Indorsements  by  Revisal,  sec.  2215, 
refer  to  lawful  transactions,  and  do  not  relate  to  transactions 
coming  within  the  meaning  of  our  usury  laws.     Ibid. 

14.  Principal  and  Agent — Parties — **/?eal  Party  in  Interest"' — Bills 

and  Xotes — Rentals, — An  agent  for  the  collection  of  rents  is 
not  the  "real  party  in  interest,"  within  the  meaning  of  Re- 
visal, sec.  4<)0,  so  as  to  maintain  an  action  in  his  name  for 
the  beneflt  of  his  principal ;  but  when  he  has  taken  a  rental 
note  with  the  consent  of  his  principal,  made  payable  to  him- 
self as  agent,  he  may,  under  Revisal,  sec.  404.  maintain  an 
ac*tiou  for  its  collection  in  his  own  name.  Martin  r.  Marks, 
436. 

15.  Bills  and  Xotes — Contracts — Parol  Eridence — Consideration — 

Credits — Rentals. — In  an  acjtion  to  recover  upon  a  note  given 
for  rent,  the  defendant  offered  evidence  tending  to  show  by 
parol  a  separate  and  distinct  contract  made  at  the  signing  of 
the  note,  whereby  he  was  only  obligated  to  i)ay  it  if  he  con- 
tinued to  reside  in  the  house  for  the  period  of  time  covered 
by  the  note,  which  was  uncertain,  owing  to  his  occupation 
or  business;  and  that  accordingly  he  surrendered  the  posses- 
sion before  the  said  period,  which  the  plaintiff  received  and 
rented  to  other  parties:  Held,  competent,  (a)  as  a  parol 
agreement,  which  was  a  part  of  the  rental  contract;  (b)  if 
believed.  It  proved  a  total  want  of  consideration  for  the  note 
sued  on;  (c)  if  it  did  not  avoid  the  pajinent  of  the  note,  it 
was  competent  to  show  that  the  defendant  was  entitled  to 
have  the  rents  subseciuently  received  by  the  plaintiff  credited 
tliere<m.     Ibid. 

10.  Principal  and  Aucnt — Bills  and  Xotes — Production  of  Xote — 
Evidence.  Prima  Facie — Issues — Interpretation  of  Statutes. — 
In  an  action  by  an  agent  upon  a  note  made  payable  to  him- 
self as  such  for  the  benefit  of  his  principal,  the  doctrine  that 
the  production  of  the  pai)er  is  prima  facie  evidence  of  owner- 
ship has  no  application,  the  question  being  whether  he  has 
shown  title  sufficient  to  enable  him  to  sue  as  agent.  Revisal, 
sec.  404.     Ibid. 
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17.  Bills  and  yotes — Indorsee  in  Due  Course — Vendor  and  Vendee 

— Principal  and  Agent — Evidence, — ^The  holder  of  a  negotiable 
instrument,  indorsed  for  value  and  before  maturity,  etc.,  by 
the  vendoi:  of  machinery,  who  retained  a  lien  on  the  goods 
sold  under  a  conditional  sale,  is  not  affected  by  subsequent 
payments  made  to  the  vendor,  which  were  not  entered  on  the 
note  and  of  which  he  had  no  notice;  and,  on  the  facts  pre- 
sented, there  \<*as  no  evidence  upon  which  the  vendor's  agency 
to  accept  the  payments  in  behalf  of  the  indorsee  could  prop- 
erly be  submitted  to  the  jury.     Vance  v.  Bryan,  502. 

18.  Principal   and  Surety — Parol  Evidence  —  Equity  —  Bills   and 

Notes — Subrogation — Exoneration. — As  between  the  signers 
of  a  note,  it  may  be  shown  by  parol  evidence  that  some  of 
them  Were  sureties,  for  the  purposes  of  enforcing  exonera- 
tion, subrogation,  or  any  other  equitable  right  which  will  not 
injuriously  affect  the  payee  who  loaned  his  money  without 
knowledge  of  the  relation,  though  upon  the  face  of  the  paper 
they  appear  to  have^  all  signed  as  principals.  Williams  v. 
Leicis,  591. 

19.  Same — Tenants  in  Common — Mortgages — Principal  and  Surety 

— Bills  and  yotes — Exoneration — Substitution — Innocent  Pur- 
chasers.— When  tenants  in  common  become  sureties  on  the 
note  of  one  of  them  and  secure  it  by  mortgage  duly  registered 
on  the  lands  held  In  common,  and  from  the  face  of  the  pai)ers 
it  appears  that  they  signed  as  joint  principals,  and  the  real 
principal  on  the  note  subsequently  borrows  money  on  a  note 
secured  by  a  mortgage  on  his  dnterest  in  the  lands,  the  holder 
of  the  second  note  and  its  indorsees  have  for  their  security 
only  a  mortgage  on  an  equity  of  redemption,  and  cannot 
avail  themselves  of  the  plea  of  being  innocent  purchasers  for 
value  without  notice,  so  as  to  prevent  the  sureties  on  the  first 
note  from  asserting  their  equities  by  way  of  exoneration,  or, 
if  they  had  been  compelled  to  pay  the  debt,  of  substitution 
to  the  rights  of  the  creditor;  and  these  equitable  rights  of 
the  sureties  accrued  to  them  when  they  signed  the  note 
secured  by  the  mortgage.     Ibid. 

20.  Same — Inquiry. — One  who  has  acciuired  by  indorsement  a  note 

of  a  tenant  in  common  secured  by  a  mortgage  of  his  equity  of 
redemption  in  the  lauds  should  inquire  into  the  nature  and 
extent  of  his  security,  and  in  this  case  should  have  ascer- 
tained that  a  prior  registered  mortgage  given  on  the  entire 
tract  of  land  by  all  the  tenants  in  common  to  secure  a  note 
which  appeared  upon  the  face  of  the  impers  to  have  been 
given  by  them  as  joint  i)rincipals  was  In  fact  made  by  one 
of  them  as  principal  and  the  others  as  sureties.    Ibid. 
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BOARD  OF  AGRICULTURE.     See  Quarantine. 
BOARD  OF  HEALTH.     See  Health. 
BOND  ISSUES. 

1.  Legislative  Powers — School  Districts — Bond  Issues — Interpre- 

tation of  Statutes — Constitutional  Law. — In  interpreting  a 
statute  with  reference  to  its  constitutionality,  all  doubts 
should  be  resolved  in  favor  of  its  validity,  and  the  courts 
will  assume  that  the  Legislature  acted  with  Integrity  and 
with  an  honest  purpose  to  observe  the  restrictions  and  limi- 
tations imposed  by  the  Constitution.  Williams  v.  Bradford, 
36. 

2.  Same — Racial  Discrimination — Unconstitutional  Act — Rights  of 

Purchaser. — An  act  of  the  Legislature  which  provides  for  the 
erection  of  a  schoolhouse  in  a  certain  school  district  from 
the  proceeds  of  a  bond  issue  to  be  voted  upon  therein,  "for 
the  whites"  in  that  district,  violates  the  plain  mandate  of 
the  Constitution,  Art.  IX,  sec.  2,  that  "there  shall  be  no  dis- 
crimination in  favor  of,  or  to  the  prejudice  of,  either  race," 
leaving  nothing  for  interpretation,  and  a  purchaser  of  these 
bonds,  though  issued  according  to  all  other  legal  requirements, 
may  refuse  to  accept  them  on  the  ground  of  their  being 
invalid.  Lowery  v.  School  Trustees,  140  N.  C,  39;  Bondts 
Vt  School  Trustees,  154  N.  C,  379,  where  discretion  was  con- 
ferred ui>on  the  local  board  of  administration  to  apportion 
the  funds  raised  by  the  sale  of  the  bonds  without  racial  dis- 
crimination, cited  and  distinguished.    Ibid. 

3.  Cities  and  Towns — School  TruMees — Bond  Issues — Taxes — Spe- 

cial Treasurer — Control  of  School  Affdirs. — Private  Laws  1907, 
ch.  237,  authorized  the  town  of  Canton  to  issue  bonds  for  va- 
rious purposes,  on  approval  of  the  voters  of  the  town,  among 
them  being  the  erection  of  a  school  building,  also  a  special  tax 
levied  for  the  maintenance  of  the  school  to  be  collected  by  the 
tax  collector  and  paid  to  the  town  treasurer,  to  be  kept  sep- 
arate and  apart  and  paid  out  under  the  order  of  the  school 
board.  A  finance  committee  was  established  by  the  act  and 
designated  by  name,  to  which  large  powers  of  supervision  and 
control  were  given  in  reference  to  contracts  entered  into  by 
the  governing  agencies  of  the  town,  the  disposition  of  the  pro- 
ceeds of  the  special-tax  bonds,  the  establishment  of  graded 
schools  and  the  purchase  of  sites  and  erection  of  buildings 
thereon,  etc.  This  act  was  amended  by  chapter  27,  Private 
Laws  1909,  which  In  effect  struck  out  all  the  provisions 
giving  control  to  the  finance  committee  of  matters  pertaining 
to  education,  etc.,  and  authorized  the  board  of  school  trustees 
to  select  their  own  treasurer,  etc.,  "who  shall  have  charge 
of  the  proceeds  to  *be  derived  from  the  sale  of  said  school 
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bonds  .  .  .  and  charge  of  all  school  money  collected 
under  the  provisions  of  this  act" :  Held,  (1)  the  entire  man- 
agement, guidance,  and  control  of  these  school  matters,  finan- 
cial and  otherwise,  was  with  the  board  of  School  trustees,  its 
oflBcers  and  agents;  (2)  taxes  levied  for  school  purposes 
should  be  paid  by  the  tax  collector  direct  to  the  treasurer 
selected  by  the  school  board,  and  the  contracts  of  this  board 
and  the  disposition  of  the  school  funds  arising  from  the  sale 
of  the  bonds  or  otherwise  are  not  subject  to  the  supervision 
or  control  of  the  finance  committee.    Brown  v.  Spray,  44. 

4.  School  Trustees — Bond  Issue — Validity — Collateral  Matters, — 

In  this  action,  the  validity  of  the  bond  issue  not  being  ques- 
tioned, but  only  as  to  which  treasurer  the  proceeds  of  the 
sale  of  the  bonds  and  the  money  arising  from  the  tax  levy 
should  be  paid,  the  determination  of  the  court  is  not  affected 
by  the  fact  that  the  amendatory  act  authorizes  the  commis- 
sioners to  issue  a  portion  of  the  bonds  at  a  higher  rate  of 
Interest  than  was  authorized  in  the  proposition  submitted  to 
the  vote  of  the  citizens  of  the  town,  especially  as  the  bonds 
-  in  question  were  not  of  a  higher  rate  than  thus  authorized. 
lUd, 

5.  Taxation — Bond  Issue — Vote  of  the  People — Unrelated  Propo- 

sition— Single  Ballot. — When  a  popular  vote  is  required  to 
authorize  or  validate  a  municipal  indebtedness  the  proposi- 
tion should  be  single,  and  when  the  question  presented 
embodies  two  or  more  distinct  and  unrelated  propositions, 
and  the  voter  is  only  afforded  opportunity  to  express  his 
preference  or  decision  on  a  single  ballot,  and  on  the  ques- 
tion as  an  entirety,  the  election  as  a  rule  is  invalid  and,  on 
objection  made,  in  apt  time  and  in  a  proper  way,  may 
be  disregarded  and  set  aside.      Winston  v.  Bank,  512. 

6.  Same — Constitutional  Laic — Legislative  Control. — The  general 

rule  that  a  proposition  to  authorize  or  validate  a  municipal 
indebtedness  should  be  single,  not  embodying  two  or  more 
distinct  and  unrelated  propositions,  is  not,  in  North  Caro- 
lina, regulated  by  our  Constitution,  and  the  method  of  voting 
on  a  proposition  of  municipal  indebtedness,  under  all  ordi- 
nary conditions,  is  for  the  Legislature.    Ihid. 

7.  Same — Interpretation  of  Statutes. — Where  a  popular  vote  is 

required  to  authorize  a  municipal  indebtedness,  the  voter 
should  be  afforded  an  opportunity  to  cast  his  ballot  for  a  sin- 
gle proposition,  and  an  act  of  the  Legislature  will  not  be  con- 
strued as  authorizing  an  election  in  contravention  of  this 
principle  unless  such  purpose  is  expressed  in  clear  and 
unmistakable  terms.    Ihid. 
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8.  Same— Ordinance. — Among  other  things,  the  Legislature  pro- 
vides that  the  city  of  Winston,  for  the  issuance  of  bonds  for 
several  unrelated  classes  of  municipal  indebtedness,  shall 
first  imss  "an  ordinance  specifying  the  purpose  of  the  debt 
and  the  amount  thereof,"  with  the  general  provision,  **with 
such  regulations  and  rules  governing  such  voting  as  the 
board  of  aldermen  may  prescribe":  Held,  the  statutory 
provision  first  mentioned  did  not  authorize  the  submission 
'  by  the  board  of  aldermen  of  the  various  distinct  and  unre- 
lated propositions  to  the  voters  in  a  single  ballot,  and  that 
this  position  was  not  affected  by  the  general  statutory  pro- 
vision, for  that  was  only  intended  to  refer  to  the  time  and 
place  of  voting,  and  other  mere  formal  regulations  concern- 
ing the  election.    Ibid. 

BONDS.     See  Executors  and  Administrators,  9. 

BOUNDARIES.     See  Stock  Law,  1. 

BRIEF.     See  Appeal  and  Error,  42. 

BURDEN  OF  PROOF. 

1.  Fraudulent  Conveyance  —  Cotisideration  —  Bilrden  of  Proof — 
Husband  and  Wife. — In  a  creditor's  bill  to  set  aside  a  deed 
of  land  from  the  husband  to  his  wife  there  was  evidence^ 
tending  to  show  the  intent  of  the  husband  to  defraud  his 
cj*editors,  and  that  the  wife  participated  in  the  fraudulent 
transaction,  and  there  was  also  evidence  to  show  that  she 
was  a  purchaser  for  value.  It  was  held  correct  to  charge  that 
if  the  feme  defendant  purchased  the  property  for  value  from 
■  her  husband  It  would  shift  the  bunlen  to  the  plaintiffs,  and 
require  of  them  to  show  that  there  was  actual  intent  on  the 
part  of  the  husband  to  defraud  his  creditors,  and  that  the 
wife  either  participated  therein  or  took  the  deed  from  him 
with  notice  of  his  covinous  purpose ;  and  it  was  held  further 
that  If,  before  the  husband  became  insolvent,  he  had.  In 
good  faith,  transferred  to  her  certain  certificates  of  stock,  it 
was  a  valid  gift  and  could  be  considered  by  the  Jury  in  pass- 
ing upon  the  question  whether  she  had  paid  a  valuable  con- 
sideration for  the  land  to  her  husband,  there  being  evidence 
that  the  certificate  had  afterwards  been  transferred  back  to 
her  husband.  In  consideration  of  the  deed.  Eddleman  v. 
Lcntz.  ♦m. 

2.  Judgment — Paipnent-^Evidence — Proof  of  Payment  of  Note. — 
It  is  comi)etent  for  the  sureties  on  a  note  given  to  a  bank  to 
prove  by  the  cashier  that  a  judgment  on  the  note  against 
them  and  the  principal  had  l)een  paid  by  them,  if  the  cashier 
had  knowledge  of  the  fact.    Ibid. 
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3.  Estates  of  Inheritance — Legitimacy — Second  Marriage — Living 

Husband — Presumptions — Burden  of  Proof — Instructions. — 
In  an  action  involving  the  title  to  lands  descended,  the  rights 
of  the  plaintiffs  were  made  to  depend  upon  their  legitimacy, 
upon  the  question  as  to  whether  there  had  been  a  lawful 
ceremony  of  marriage  between  the  ancestor  and  their  mother, 
upon  which  the  evidence  was  conflicting;  the  Judge  charged, 
in  substance,  that  if  the  jury  found  as  a  fact  from  the  evi- 
dence that  the  marriage  was  lawful,  the  burden  shifted  to 
the  defendants  to  prove  by  the  preponderance  of  the  evidence 
that  the  first  husband  was  living  at  the  time  of  her  second 
marriage,  and  that  she  had  not  been  divorced ;  and,  further, 
that  if  the  second  marriage  had  been  established  by  compe- 
tent proof,  it  raised  the  presumption  that  the  prior  marriage 
had  been  dissolved  by  death  or  divorce,  but  this  presump- 
tion would  not  apply  in  favor  of  a  second  marriage  where 
the  evidence  thereof  was  only  as  to  cohabitation  and  reputa- 
tion :  Held,  these  two  phases  of  the  charge  were  not  in 
conflict  with  each  other,  and  that  the  second  one  was  ex- 
planatory of  the  first;  and  if  there  were  error  in  the  first, 
it  was  cured  by  the  second  one.     Midgett  v.  Oray,  131. 

4.  Bills  and  Notes — Contracts — Con  side  ratioti — Burden  of  Proof. 

While  a  promissory  note,  as  a  simple  contract,  requires  a 
consideration,  it  imports  a  consideration  prima  facie,  and 
the  burden^  of  proof  is  on  the  maker  to  show  its  failure,  In 
resisting  payment  for  that  reason.  Conservatory  r.  Dicken- 
son, 207. 

5.  Claim  and  Delivery — Title — Interpleader — Burden  of  Proof. — 

In  claim  and  delivery,  an  interpleader  claiming  title  to  the 
property  as  the  vendee  of  defendant  has  the  burden  of  prov- 
ing the  title  in  his  vendor.    Roberts  t\  Hudson,  210. 

<5.  Master  and  Servunt — Cities  and  Toions — Electricity — Defective 
Poles — Xegligence — Burden  of  Proof. — In  order  to  hold  a 
city  liable  for  an  injury  to  an  employee  occasioned  by  a  de- 
feet  in  a  pole  of  its  line  of  wires  conveying  electricity  to  its 
citizens,  which  the  city  was  engaged  in  the  business  of  fur- 
nishing,  it  is  required  that  the  plaintiff  prove  that  the  city 
had  actual  notice  of  the  particular  defect,  or  notice  thereof 
implied  from  the  existing  circumstances  and  conditions^ 
Tyrrell  v.  Washington,  281. 

7.  State's  Lands — Sir  amp  Lands — Burden  of  Proof— Evidence — 
Quantum  of  Proof. — Upon  the  issue  as  to  whether  the  lands 
granted  to  the  defendant  were  swamp  lands  within  the 
meaning  of  the  Revisal,  sec.  1693  (3).  the  burden  is  upon 
plaintiffs,  in  this  case  the  State  Board  of  Education,  to  estab- 
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lish  the  affirmative  by  the  preponderance  of  the  evidence, 
and  not  by  "clear,  strong,  and  convincing  proof."  Board  of 
Education  t\  Lumber  Co.,  313. 

8.  Deeds  and  Conveyances — Fraud  and  Mistake — Scienter — Bur- 

den of  Proof, — ^When  damages  are  sought  in  an  action  by  the 
vendee  of  lands  for  fraud  and  deceit  In  the  procurement  of 
the  purchase,  claiming  that  certain  lands  were  represented 
as  being  Included  In  the  description  in  the  deed,  when  In 
point  of  fact  they  were  not,  the  burden  of  proof  is  on  the 
vendee  relying  upon  the  fraud  to  prove  the  scienter  of  the 
vendor ;  and  the  principle,  holding  the  vendor  liable  for  his 
statement,  when  the  representation  is  a  part  of  the  war- 
ranty, whether  it  be  true  or  not,  ha^  no  application.  Tarault 
V,  Seip,  363. 

9.  Contracts — Insane  Persons — Burden  of  Proof. — While  one  who 

seeks  to  avoid  a  contract  on  the  ground  of  insanity  has  the 
burden  of  proving  his  position,  when  it  is  established  that 
the  contract  has  been  made  with  a  person  mentally  incapable 
of  making  a  contract,  the  burden  is  so  far  shifted  that  the 
agreement  will  be  set  aside  unless  the  sane  party  brings 
hifiiself  within  the  requirements  necessary  to  uphold  it  as  a 
binding  one.     Ipock  v.  R.  R.,  445. 

BURNINGS.     See  Railroads ;  Malicious  Mischief. 

BURNT  RECORD.     See  Evidence,  28. 

CARRIERS  OF  GOODS. 

1.  Railroads — Live  Stock — Unreasonable  Delay — "Segligence — Ev- 

idence.— In  action  for  damages  to  cattle  shipped  under  a 
live-stock  bill  of  lading,  alleged  to  have  been  caused  by 
defendant  railroad  while  in  course  of  transportation,  evi- 
dence is  competent  which  tends  to  show  that  another  ship- 
ment was  made  over  the  same  road  to  the  same  destination 
and  over  practically  the  same  route  and  distance.  In  a  shorter 
period  of  time,  with  delivery  of  cattle  in  good  condition, 
and  is  sufficient  to  be  submitted  to  the  Jury  under  the  issue 
as  to  defendant's  negligence.    Southerland  t\  R.  R.,  327. 

2.  Railroads — Live-stock  Bill  of  Lading — Notice  of  Dam<i{f€s — Sub- 

stantial Compliance. — The  acceptance  of  a  car-load  of  cattle, 
damaged  in  transportation,  under  protest  made  to  one  who 
customarily  acted  for  the  defendant  railroad  in  delivering 
them  at  destination,  is  a  sufficient  compliance  with  a  stipu- 
lation in  a  live-stock  bill  of  lading  that  written  notice  of 
the  damage  must  l>e  given  before  removal  of  the  cattle  in 
order  to  recover.    Ibid. 
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3.  Same — Principal  and  Agent — Evidence. — Evidence  tending  to 

show  that  a  certain  person  customarily  acting  for  a  railroad 
company  in  delivering  car-load  shipments  of  cattle  at  a 
stock  yard  is  sufficient  upon  the  agency  of  that  person  to 
receive  notice  there  of  a  damaged  car-load  shipment  and  to 
permit  recovery  under  a  live-stock  bill  of  lading  requiring 
that  notice  of  the  damages  be  given  before  the  removal  of 
the  cattle.    Ihid. 

4.  Railroads — Live  Stock — Transportation — Neffligence — Evidence, 

In  this  case,  a  charge  Held  correct,  that  the  time  a  certain 
car  of  cattle  was  loaded  and  the  time  delivered  at  destination 
was  some  evidence  of  negligence,  under  the  surrounding  cir- 
cumstances, damages  to  cattle  in  transportation  being  the 
subject  of  the  action.    Ihid, 

CARRIERS  OF  PASSENGERS. 

1.  Carriers  of  Passengers — Mixed  Trains — Risks  Assumed — Duty 

of  Carriers — yegligence. — While  a  passenger  on  a  train  car- 
rying passengers  and  freight  assumes  the  usual  risks  inci- 
dent to  traveling  on  such  trains,  the  employees  of  a  railroad 
having  such  trains  in  charge  are  held  to  the  highest  degree 
of  care  of  which  they  are  susceptible,  for  his  safety  and  pro- 
tection, and  he  has  a  right  to  assume  that  the  train  will  be 
run  accordingly.    Kearney  v.  R.  R.,  521. 

2.  Carriers  of  Passengers — Stations — Stopping  of  Trains — Invi- 

tation to  Alight. — When  a  railroad  train  stops  at  its  usual 
place  at  Its  station  for  passengers  to  leave  the  train,  it  Is 
evidence  of  an  invitation  to  the  passengers  thereon  to  alight. 
Ibid. 

3.  Same — Reasonable  Time  —  Starting  of  Train  —  Negligence. — 

When  a  railroad  train  carrying  passengers  reaches  its  usual 
stopping  place  at  its  station  for  the  passengers  to  alight  and 
leave,  it  is  the  duty  of  Its  employees  In  charge  to  exercise  the 
highest  degree  of  care  practicable  In  affording  thenf  sufficient 
time  for  the  purpose ;  and  it  is  actionable  negligence  for  them 
to  suddenly  start  the  train  to  the  injury  of  a  passenger  then 
alighting.    Ihid.  | 

4.  Carriers  of  Passengers — Stations — Place  to  Alight — Degrees  of 

Safety — Custom — Duty  of  Carrier. — When  It  Is  customary  for 
passengers  to  alight  from  either  side  of  a  train  at  Its  regular 
stopping  place  at  a  station,  and  one  side  is  more  dangerous 
than  trie  other,  it  is  the  duty  of  the  carrier  to  have  an  em- 
ployee present  to  warn  the  passengers  in  alighting  at  the 
mure  dangerous  place.    Ibid. 
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5.  Carriers  of  Passengers — Alighting  from   Trains — Reasonable 

Time — Duty  of  Passenger — Negligence-^Proximate  Cause, — 
A  passenger,  in  falling  to  leave  a  train  which  has  stopped  at 
Its  customary  destination  at  a  railway  station,  with  reason- 
able promptness,  and  to  exercise  the  care  of  a  reasonable 
person  In  doing  so,  Is  negligent  In  his  duty  to  the  carrier, 
and  may  not  recover  damages  for  an  Injury  thereby  proxi- 
mately caused.     J  hid, 

6.  Carriers  of  Passengers — citations — i!iafe  Place  to  Alight — De- 

grees of  Safety  —  Custom — Duty  of  Carrier — Xottsuit — Evi- 
dence.— When  there  is  evidence  tending  to  show  that  the 
plaintiff,  a  passenger  on  a  mixed  train  which  had  stopped  at 
Its  usual  place  for  the  passengers  to  get  off,  where  they  were 
in  the  habit  of  alighting  on  each  side  of  the  coach,  but  one 
side  was  more  dangerous  for  the  purpose  than  the  other, 
got  off  on  the  more  dangerous  side  and  that  no  employee  of 
the  defendant  railroad  company  was  there  to  advise  or  assist 
him,  or  place  the  step  used  for  the  purpose;  that  while  he 
was  getting  off  with  reasonable  promptness  he  was  injured 
by  a  sudden  and  unexjiected  movement  of  the  train,  a  judg- 
ment of  nonsuit  should  t>e  denied,  as  it  Is  sufficient  to  take 
the  Issue  of  negligence  to  the  jury.     IMd. 

7.  Carriers   of   Passengers — Alighting   from    Trains — Manner   of 

Alighting  —  Contributory  Negligence  —  Questions  for  Jury. — 
When  there  is  evidence  of  negligence  on  the  defendant  car- 
rier's part,  In  causing  an  injury  to  the  plaintiff,  a  passenger 
on  Its  train,  by  the  sudden  and  unexpected  movement  of  the 
train  as  he  was  alighting  therefrom,  it  will  not  be  held  don- 
tributory  negligence,  as  a  question  of  law,  that  he,  a  man 
()9  years  of  age,  let  himself  go  to  the  ground  gradually  and 
slowly,  on  the  side  opposite  to  the  station,  where  passengers 
customarily  got  off  without  objection  from  the  carrier,  espe- 
cially as  he  had  a  right  to  assume  that  the  defendant  would 
not  be  negligent.    Ihid. 

8.  Carriers  of  Passengers — Alighting  from  Trains — Contributory 

Kcgligencc — Xcgligence  —  Proximate  Cause. — The  negligence 
of  the  plaintiff,  a  passenger  on  defendant's  train,  in  alighting 
at  the  usual  place  at  defendant's  depot,  will  not  be  held  con- 
tributory when  the  real  or  proximate  cause  of  the  Injury 
c(miplalned  of  was  the  sudden  and  unexpected  movement  of 
the  train.     Ibid. 

9.  Same — Starting    of   Trainft — yegligence. — When,   In    alighting 

from  defendant's  train  at  a  station,  the  plaintiff  has  negli- 
gently put  himself  into  a  position  which  would  not  have 
directly  produced  the  injury,  and  the  Injury  would  not  have 
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occurred  except  for  the  tiefendant's  negligent  act  in  suddenly 
starting  the  y*aln,  the  situation  of  the  plaintiff,  at  the  time 
of  his  injury,  is  a  mere  condition,  and  not  the  direct  or  con- 
tributing cause  thereof.    Ibid. 

10.  Carriers  of  Passengers  —  Riding  on  Platform  —  stopping  of 

Trains — Alighting — Interpretation  of  Statutes. — Revlsal,  sec. 
2(>28,  relieving  the  carrier  from  liability  for  injuries  to  pas- 
sengers, under  certain  conditions,  while  riding  on  the  plat- 
form while  the  train  is  in  motion,  etc.,  is  for  the  protection 
of  passengers  and  should  be  reasonably  construed,  and  has  no 
application  when  the  injury  complained  of  has  been  received 
as  the  passenger  was  alighting  at  a  regular  station  after  the 
train  had  stopped  for  that  puriwse,  though  he  may  have 
ridden  in  violation  of  the  statute  before  the  train  had  stopped. 
Ibid. 

11.  Same  —  Instruetions  —  Construed  as  a  Whole.  —  In  an  action 

against  a  carrier  of  passengers  for  damages  for  a  personal 
injury  received  by  a  passenger,  there  was  evidence  tending 
to  show  that  the  plaintiff  had  ridden  on  the  platform  of  the 
car  to  his  destination,  and  was  Injured  after  the  train  had 
stopped  at  the  station  while  alighting  in  the  customary 
manner.  There  was  evidence  per  contra.  Among  other 
things,  the  judge  charged  the  jury  that  the  plaintiff  "would 
be  entitled  to  recover"  if  they  found  that  the  train  stopped 
at  the  usual  place  for  the  purpose,  and,  before  the  plaintiff 
had  reasonable  time  to  alight,  It  moved  forward  and  Inflicted 
the  Injury.  In  this  case  Held,  the  charge,  construeil  with  the 
other  portions,  showed  no  reversible  error.    Ibid. 

12.  Carriers  of  Passengers — Stations — Safety  of  Passengers — Flag 

Stations — Duty  of  Carriers. — A  common  carrier  is  not  held 
to  the  same  high  degree  of  care  to  provide  safe  means  of 
access  to  and  from  its  stations  for  the  use  of  passengers,  at 
a  flag  station  where  the  passengers  alight  at  a  crossing,  and 
where  the  law  does  not  require  them  to  keep  a  depot  or  plat- 
form, as  it  is  at  a  dei)ot  in  cities  and  towns.  Ftilghum  v.  R, 
/?.,  555. 

13.  Same — Xegligenee — Questions  of  Lair. — At  a  flag  station,  where 

the  law  does  not  reipilre  the  carrier  to  provide  depots  or 
platforms  at  the  station,  and  where  the  trains  are  flagged, 
It  is  not  negligence  for  the  carrier  to  lay  a  few  cross-ties  at 
Intervals  along  Its  right  of  way  for  the  purpose  of  repairing 
Itji  track,  where  they  are  In  plain  view  of  the  passengers  and 
not  dangerous  to  a  i)er8on  exercising  ordinary  care.     Ibid. 

14.  Carriers  of  Passengers — Flag  Stations — Safe  Egress — Contribu- 

tory  Xegligenee — Evidniee. — Where  a  passenger  has  safely 
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alighted  In  broad  daylight  at  k  flag  station  of  the  carrier,  and 
is  injured  by  stepping  upon  a  cross- tie  left  there  for  the  pur-. 
l)ose  of  repairing  the  track,  lying  lengthwise  on  a  slanting 
ditch  along  the  roadbed,  which  had  plainly  become  slippery 
with  rain  and  mud,  and  it  appears  from  her  own  testimony 
that  she  could  have  safely  stepped  over  the  cross- tie  or  have 
gone  around  it,  her  contributory  negligence  in  thus  acting 
will  bar  her  recovery.  Hinshaw's  case,  118  N.  C,  1052,  cited 
and  distinguished.     Ibid. 

CARTWAYS.     See  Easements,  10,  11,  12,  13,  14;  Roads  and  High- 
ways. 

CASE.     See  Appeal  and  Error,  34. 

CATTLE.     See  Quarantine. 

CERTIORARI.     See  Api)eal  and  Error,  34. 

CHARACTER  WITNESSES.     See  Evidence,  85,  86,  87. 

CITIES  AND  TOWNS.     See  Schools  and  School  Districts;   Master 
and  Servant,  1,  2.  3,  4,  5,  6,  7,  8,  9. 

1.  Taxation  —  Fertilizers — Inspection — Tonnage  Tax^-Cities  and 

Totcns — License  Tax — Interpretation  of  Statutes. — The  ton- 
nage tax  for  purposes  of  inspection  levied  by  the  State  un- 
der our  statute  does  not  forbid  a  county,  city  or  town  from 
levying  a  license  tax  upon  fertilizer  stored  therein  for  pur- 
poses of  distribution  by  a  manufacturer  or  dealer,  the  lan- 
guage of  the  statute  forbidding  "any  other  tax  to  be  levied," 
etc.,  referring  to  any  other  tonnage  tax.  Ouano  Co.  v.  New 
Bern,  354. 

2.  Same — Ordinance. — A  city  ordinance  requiring  the  payment  of 

a  license  tax  from  fertilizer  agents  or  dealers,  etc.,'  carrying 
on  tbeir  business  within  the  city,  is  authorized  by  Rovlsal, 
sec,  2934.     Ibid. 

3.  Satne — Storage   for  Distributioti. — A   manufacturer   of   fertil- 

izers maintaining  its  sales  department  in  another  State  from 
which  sales  are  exclusively  made  for  fertilizer  stored  for 
distribution  only,  in  a  city  in  this  State,  is  liable  under  an 
ordinance  of  the  city  levying  a  tax  upon  callings  and  pro- 
fessions, naming  among  others  "fertilizer  manufacturers* 
agents  or  dealers,"  the  tax  being  for  the  protection  afforded 
by  the  city  in  the  exercise  of  such  occupation,  and  the  profits 
derived  therefrom.    Ibid. 

4.  Constitutional  Law  —  Class  Legislation  —  Cities  and  Tmons — 

Discrimination. — Constitutional  and  legislative  authority  con- 
ferred upon  a  municipality  to  tax  does  not  enable  it  to  create 
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a  privilege  for  the  purpose  of  taxing  it,  nor  to  discriminate 
between  persons  exercising  the  same  privilege,  by  ir^posing  a 
tax  upon  one  of  a  class,  at  a  higher  rate,  In  a  different  mode 
or  upon  other  principles  than  one  applied  to  the  exercise  of 
the  same  privilege  by  others  of  the  same  class.  8.  v.  Wil- 
liams, 610. 

5.  Taxation — Cities  and  Tokens — Municipal  Powers — Legislation — 
Powers  Conferred  —  Constitutional  Law.  —  The  legislative 
power  conferred  upon  a  municipality  to  tax  cannot  be  con- 
strued to  extend  further  than  its  charter  permits,  and  any 
attempt  to  impose  Jjurdens  upon  some  of  a  class  from  which 
others  of  the  same  class  are  exempted  is  void  as  being  be- 
yond the  granted  powers  and  as  an  exercise  of  partial  legis- 

lation.    Ibid. 

6.  Taxation  —  Cities  and  Totems  —  Legislature — Police  Powers — 

Reasonableness — Constitutional  Law. — Ordinances  passed  by 
a  municipality  in  the  exercise  of  the  police  power  or  for  the 
purpose  of  revenue,  and  intended  to  regulate  or  control  the 
sale  of  articles  in  a  town  or  city,  or  in  other  matters,  must 
be  reasonable,  and  are  subject  to  the  determination  of  the 
courts  as  to  what  are  reasonable  regulations  within  the 
powers  granted  by  the  Legislature.    Ibid. 

7.  Taxation — Cities  and  Towns — Municipal  Powers — Discrimina- 

tion— Restraint  of  Trade — Constitutional  Law- — A  town  ordi- 
nance required  every  person,  •  firm,  or  cori)oratlon  in  the 
State,  soliciting  or  taking  orders  for  goods  at  retail,  to  be 
delivered  in  the  town  by  nonresident  merchants,  firms,  or 
corporations  resident  in  the  State,  to  pay  a  certain  tax: 
Held,  the  ordinance  was  discriminative,  in  restraint  of  trade, 
and  unconstitutional,  and  defendant  could  not  be  held  for  a 
criminal  violation  thereof.     Ibid 

.  CLAIM  AND  DELIVERY. 

1.  Claim  and  Delivery — Defendant's  Measure  of  Damages — Plead- 

ings— Interpretation  of  Statutes. — Where,  under  claim  and 
delivery  proceedings,  the  plaintiff  comes  Into  the  possession 
,  of  the  property,  the  subject  of  the  proceedings,  and  the  Judg- 

ment is  given  for  the  defendant,  Revisal,  sec.  570,  limits  the 
defendant's  recovery  to  the  return  of  the  property,  or  the 
value  thereof,  in  case  a  return  cannot  be  had,  and  damages 
for  same;  and  defendant's  counterclaim  asking  for  no  more 
is  superfluous  pleading.    Ludwick  v.  Penny,  104. 

2.  Same — Malicious    Prosecution — Judgment — Res    Adjudicata. — 

When  a  recovery  is  had  only  for  the  damages  allowed  to  the 
defendant  In  claim  and  delivery  proceedings  for  the  wrongful 
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seizure  of  his  property  used  In  his  business,  as  allowed  by 
Revisal.  sec.  570.  and  In  that  action  no  further  damage  has 
been  set  up  by  way  of  counterclaim  than  those  given  by  the 
statute,  the  doctrine  of  res  a^judicata  does  not  apply  in  an 
independent  action  brought  by  the  defendant  in  the  former 
action  to  recover  of  the  plaintiff  therein  damages  for  break- 
ing up  and  destroying  hi9  business  by  unlawfully  and  mali- 
ciously prosecuting  the  action  of  claim  and  delivery.    Ihtd, 

3.  Sai^w — Counterclaim. — When  the  defendant  in  claim  and  de- 

livery proceedings  has  recovered  judgment  against  the  plain- 
tiff for  the  damages  allowed  for  the  wrongful  seizure  allowed 
!)y  Revisal.  sec.  570,  and  has  set  up  therein  a  counterclaim 
for  only  the  damages  allowed  by  the  statute,  the  damages 
for  Vunlawfully.  willfullj';*  wrongfully,  wantonly,  recklessly, 
and  maliciously"  suing  out  the  process  are  not  included  in 
the  determination  of  the  action,  and  re«  adjudieata  cannot 
be  pleaded  in  an  independent  action  subsequently  brought 
by  the  defendant  for  their  recovery.    Ihid. 

4.  Same. — The  fundamental   reasons  for  the  application  of  the 

doctrine  of  res  adjudieata  are  that  there  should  be  an  end 
of  litigation  and  that  no  one  should  be  vexed  twice  for  the 
same  cause;  therefore,  when  the  defendant  in  claim  and  de- 
livery proceedings  has  recovered  of  the  plaintiflP  therein  such 
damages  for  his  wrongful  seizure  of  defendant's  property  as 
allowed  by  Revisal.  -sec.  570,  and  he  has  claimed  no  more, 
he  may,  by  an  Independent  action,  sue  for  such  damages  to 
Ills  l)usiness  as  may  have  been  caused  by  the  malicious  prose- 
cution of  the  plaintiff's  action,  for  such  was  not  the  subject 
of  recovery  in  the  claim  and  delivery  proceedings,  and  the 
doctrine  of  res  adjudieata  has  no  application.     Ihid. 

5.  Same — Practice — A   suit   for   maliciously   prosecuting  a   pro- 

ceeding in  claim  and  delivery  for  the  purpose  of  breaking 
up  the  business  of  another  will  not  lie  before  the  termina- 
tion of  the  claim  and  delivery  proceedings,  and  the  defend- 
ant in  such  proceedings  cannot  therefore  set  up  a  counter- 
claim in  that  action  f(M*  the  damages  he  may  have  sustained 
in  his  business.     Ihid. 

6.  Claim  and   Delivery  —  Malicious  Prosecution  —  Pleading  — 

''Probable  Cause.'' — An  allegation  in  a  complaint  that  the 
defendant  maliciously,  recklessly,  and  wantonly  destroyed 
the  plaintiff's  business  by  seizing  his  proi)erty  in  a  claim 
and  delivery  proceeding,  is  a  sufficient  allegation  of  a  want 
of  probable  cause.     Ihid. 

7.  Same — Interpretatimi   of  Pleadings. — Pleadings  will  be  liber- 

ally construed,  and  when  there  is  an  allegation  in  a  com- 
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plaint  for  damages  for  a  malicious  abuse  of  process,  and  it 
appears  that  it  was  based  solely  upon  the  facts  that  the 
plaintiff  was  unable  to  replevy  the  property  seized  under 
claim  and  delivery  proceedings  by  the  defendant,  and  that 
In  consequence  his  business  was  destroyed,  the  allegations 
show  that  the  action  is  really  one  to  recover  for  the  malicious 
prosecution  of  a  civil  action  and  an  interference  with  the 
plaintiff's  property  by  claim  and  delivery  proceedings.    Ibid. 

8.  Same. — When  in  an  action  for  damages  to  plaintiff's  business 

by  reason  of  the  defendant's  seizing  his  property  in  claim 
and  delivery  proceedings,  it  is  alleged  that  the  plaintiff  was 
not  indebted  at  all  to  the  defendant,  and  that  defendant 
seized  the  property  which  plaintiff  was  unable  to  replevy, 
and  that  the  defendant  "unlawfully,  wrongfully,  wantonly, 
and  recklessly  commenced  said  action  And  prosecuted  the 
same  to  his  damage,"  the  words  employed  are  stronger  than 
if  a  distinct  allegation  had  been  made  that  the  claim  and 
delivery  were  taken  out  "without  probable  cause.*'  and, 
there  being  no  set  form  for  allegations  of  this  character,  the 
ifse  of  this  expression  is  not  required.  Distinction  between 
malicious  prosecution  and.  malicious  abuse  of  process  stated 
by  Walker,  J.     Ihid. 

9.  Taxation — Methods  of  Collection — Personal  Propertu — Tax  List 

— Execution — Levy — Claim  and  Delivery — Interpretation  of 
Statutes. — ^The  express  statutory  methods  for  collecting  taxes 
on  personal  property  is  by  seizure  and  sale,  and  in  the  ab- 
sence of  some  exceptional  conditions  rendering  such  remedies 
Inadequate  and  unavailing,  an  executive  officer  holding  the  tax 
list  and  charged  with  the  duty  of  collecting  is  confined  to 
them ;  and  the  tax  list  being  in  the  nature  of  an  execution, 
he  may  not  under  ordinary  conditions  resort  to  the  process  of 
claim  and  delivery  in  enforcement  of  his  claim.  Berry  v. 
Davis.  170. 

10.  Claim  and  Delivery — Title — Intei'pleader — Burden  of  Proof. — 
In  claim  and  delivery,  an  interpleader  claiming  title  to  the 
property  as  the  vendee  of  defendant  has  the  burden  of  prov- 
ing the  title  in  his  vendor.     Roberts  v.  Hudson,  210. 

CLAIMS,  TIME  FOR  PRESENTING.     See  Parties,  10. 

CLASS  LKGISLATION.     See  Constitutional  Law,  19,  20. 

CLERKS  OF  COURT.     See  Courts,  17.  21.  22,  23,  24,  25,  28. 

COCAINE. 

1.  Cocaine — Unlawful  Sale — Evidence. — ITpon  trial  for  unlawfully 
selling  cocaine,  it  is  competent,  after  the  one  to  whom  the 
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drug  is  alleged  to  have  been  soW  has  testified,  to  impeach  lier 
evidence  on  behalf  of  the  prisoner  by  showing,  by  another 
witness,  she  had  made  conflicting  statements  as  to  where  and 
from  whom  she  had  purchased  it.    S,  v.  Bumo^  632. 

2.  Same — Expert — Satisfactory  Opinion. — Upon  trial  for  the  un- 

lawful sale  of  cocaine,  the  testimony  of  a  witness  who  has 
qualified  as  an  expert  physician  and  druggist,  that  In  his 
opinion  a  certain  drug  exhibited  to  him,  and  which  was  Iden- 
tified as  that  sold,  was  cocaine,  is  competent,  though  he  said 
on  cross-examination  that  he  could  not  tell  the  difference 
between  cocaine  and  epsom  salts  except  by  actual  test  which 
was  not  made  by  him  in  this  instance,  but  in  his  opinion  the 
drug  exhibited  to  him  was  cocaine.    Ihid.   , 

3.  Cof-ainc — inlairful  Sale — Taken  from  Vendee — Absence  of  De- 

fendant— Evidence. — Upon  a  trial  for  the  unlawful  sale  of 
cocaine,  evidence  is  competent  to  show  that  cocaine  was  taken 
off  the  person  to  whom  it  is  alleged  to  have  been  sold,  in 
the  absence  of  the  defendant,  when  suflBciently  identified  as 
the  article  alleged  to  have  been  sold  on  the  occasion  specified. 
Ihid. 

COLLATERAL  ATTACIv.     See  Stock  Law,  2;  Judgments,  23;  Courts, 
21. 

(^OLLATERALS.     See  Receivers,  1. 

COLLECTION  OF  TAXES.     See  Taxation,  1,  2,  3. 

COLLISION.     See  Presumptions,  6. 

COMMISSIONER.     See  Sales,  10,  11,  12;  Stock  Laws,  2,  3,  5; 
Counties. 

COMMISSIONS.     See  Sales,  11. 

CONDEMNATION.     See  Easements,  2,  10,   11,  12,  13,  14;  Eminent 
Domain. 

(CONDITIONS  PREC^EDENT.     See  Deeds  and  Conveyances,  13,  14. 

CONFESSION  AND  AVOIDANCE.     See  Judgments.  17. 

CONFIRMATION.     See  Sales,  3;  Tenants  in  Common,  4. 

CONSENT.     See  Judgments,  8. 

CONSIDERATION.     See  Burden  of  Proof,  1;  Deeds  and  Convey- 
ances, 10 ;  Contracts. 

CONSTITT'TION  OF  NORTH  CAROLINA. 

Article  III,  section  16.  It  is  not  required  that  the  Secretary  of 
State  sign  a  grant  to  State's  land  in  any  particular  position 
thereon.    Richards  v.  Lumber  Co.,  54. 
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Article  V,  section  3.  Payment  of  fertilizer  inspection  tax  does 
not  relieve  payment  of  property  tax.  Guano  Co.  v.  Biddelt, 
212. 

Article  V,  section  3.  Taxing  of  trades  must  be  uniform,  and  may 
be  done  by  classification,  wben  not  arbitrary.  S.  i\  WilUamSf 
610. 

Article  VII,  section  7.  Assessment  in  stocls-law  territory  for  fenc- 
ing purposes  not  required  to  be  submitted  to  the  vote  of  the 
people.     Tripp  v.  Commissioners,  180. 

Article  X,  section  5.  The  husband  must  be  owner  of  lands  at  the 
time  of  his  death,  leaving  widow  but  no  children,  to  leave 
her  the  homestead  free  from  his  debts.  Thomas  v.  Bunch, 
175. 

Article  XIV,  section  7.  Added  duties  to  existing  offices  not  for- 
bidden.    McCuJIers  v.  Commissioners,  75. 

Article  XIV,  section  7.  The  acceptance  of  the  second  office  va- 
cates the  first  CO  instanti,  and  a  taxpayer  may  bring  quo 
warranto,  but  upon  leave  of  Attorney-General.  Midf/eit  v. 
Gray,  133. 

CONSTITUTIONAL  LAW. 

1.  Lcgislatire  Powers — School  Districts — Bond  Issues — Interpreta- 
tion of  Statutes — tonstitutional  Law. — In  interpreting  a  stat- 
ute with  reference  to  its  constitutionality,  all  doubts  should 
be  resolved  in  favor  of  its  validity,  and  the  courts  will 
assume  that  the  Legislature  acted  with  iritegi'ity  and  with  an 
honest  purpose  to  observe  the  restrictions  and  limitations 
imi)Osed  by  the  Constitution.     ^Villiams  v.  Bradford,  36. 

2..  Same — Racial   Discrimination — Unconstitutional   Act — Rights 

of  Purchaser.— ^ An  act  of  the  Legislature  which  provides  for 

the  erection  of  a  school  house  iu  a  certain  school  district  from 

^  the  proceeds  of  a  bond  issue  to  be  voted  upon  therein.  -*for  the 

whites'*  in  that  district,  violates  the  plain  mandate  of  the 
Constitution,  Art.'  IX,  sec.  2,  that  "there  shall  be  no  dis- 
crimination in  favor  of,  or  to  the  prejudice  of,  either  race,'' 
leaving  nothing  for  interpretation,  and  a  purchaser  of  these 
bonds,  though  issued  according  to  all  other  legal  require- 
ments, may  refuse  to  accept  them  on  the  ground  of  their 
being  invalid.  Lowery  r.  School  Trustees,  140  N.  C,  39; 
Bonitz  V.  School  Trustees,  154  N.  C:,  370,  where  discretion 
was  conferred  ui>on  the  local  board  of  administration  to 
^  apportion  the  funds  raised  by  the  sale  of  the  bonds  without 

racial  discrimination,  cited  and  distinguished.     Ihid. 

15<S — 44 
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3.  Added  Duties  —  Two  Offices  —  Constitutional  Loajo.  —  Section 

9,  chapter  62,  Public  Laws  of  1911,  constituting  the  county 
board  of  health  of  the  chairman  of  the  board  of  county 
commissioners,  the  mayor  of  the  county  town,  etc.,  the 
county  superintendent  of  schools,  and  two  physicians  to 
be  selected  by  these  tw6  officials,  is  not  repugnant  to  Article 
XIV,  sec.  7,  of  the  State  Constitution,  which  forbids  the 
holding  of  two  offices  by  one  man  at  the  same  time,  but  sim- 
ply adds  further  duties  to  the  offices  already  created,  which 
expires  with  the  term  of  office  of  each.  McCuUers  v.  Conv- 
missiotiers,  75. 

4.  Same — Officei's  ex  Officio — Terms  of  Office. — ^The  provisions  of 

section  9,  chapter  62.  Public  Laws  of  1911,  that  "the  term  of 
office  of  the  members  of  the  county  t>oard  of  health  shall  ter- 
minate" at  certain  si)ecified  times,  does  not  relate  to  the 
terms  of  the  ex  officio  officers,  but  to  the  term  of  office  of  the 
physicians  appointed  by  them,  the  terms  of  the  ex  officio 
members  expiring  on  the  dates  already  prescribed  for  their 
respective  <)ffi(H»s.     lh\d. 

5.  Quo  Warranto — Officers — Ttvo  Offices — Qtwiificd  in  Second  Of- 

fice— Eff^t — Constitutional  Law. — ^When  a  person  holding  an 
office  or  place  of  trust  accepts  and  qualifies  for  a  second 
office,  within  the  meaning  of  our  Constitution,  Art.  XIV, 
sec.  7,  the  first  office  ipso  facto  becomes  vacated.  Midgett  v. 
Gray,  133. 

6.  Railroads — Tramways — Rights  of  Way — Private  Use — Consti-  |^ 

tutional  Late. — Uiwn  the  principle  that  private  property  can 
only  be  taken  for  a  public  use,  an  act  of  the  Legislature  is 
unconstitutional  which  attempts  to  give  the  power  of  eminent 
domain,  and  the  right  to  condemn  proi)erty,  to  private  lum- 
ber railroads.      Lumber  Co.  ^^  Cedar  Works^  161. 

7.  Taxation — Methods  for  Collection — Interpretation  of  Statutes 

— Constitutional  Law. — Our  statutes  provide  **that  no  mort- 
gage or  deed  of  trust  executed  upon  personal  propeiiy  shall 
have  a  lien  thereon  superior  to  the  lien  acquired  by  a  subse- 
V  quent  levy  upon  said  property"  for  the  payment  of  taxes, 

etc.,  requiring  certain  notice  to  the  mortgagee  or  trustee  to 
afford  them  an  opportunity  for  payment,  #ith  costs  incident 
to  making  the  levy,  which  shall  become  a  part  of  the  mort- 
gage debt,  etc.  (Revisal.  sec.  2803)  ;  that  taxes  shall  not  be 
a  lien  on  personal  property,  etc.  (Revisal.  sec.  2863)  :  that 
all  personal  property  shall  be  liable  to  be  seized  and  sold 
for  taxes,  etc.,  and  transfers  thereof,  except  as  to  bona  fide 
purchasers,  etc.,  "shall  be  null  and  void  as  to  said  taxes," 
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and  not,  affect  the  rights,  etc.,'of  the  sheriff  to  levy  upon  and 
sell  It  for  taxes,  if  the  "levy  be  made  within  sixty  days  after 
such  transfer"  (Revisal,  sec.  2886)  :  Held,  these  provisions 
are  within  the  powers  of  the  Legislature,  and  are  valid. 
Berry  v.  Davis,  170. 

8.  Estates — Remainde^^ian — Widotc—^Dowef- — Homestead — Seizin 

of  Husband — Constitutional  Law. — When  the  life  estate  is 
outstanding  at  the  time  of  his  death,  the  widow  of  the  re- 
mainderman is  not  entitled  to  dower  or  homestead  in  the 
lands,  as  he  was  not  seized  thereof  and  the  husband  must  be 
the  owner  of  the  homestead  at  the  time  of  his  death,  leaving 
a  widow  but  no  children,  for  the  exemption  of  the  lands 
from  his  debts  Inures  to  her  benefit.  Const.,  Art  X,  sec.  5. 
Thomas  v.  Bunch,  175. 

9.  Stock  Laws  —  Assessments  —  Vote  of  People  —  Cofistitutional 

Law. — Laying  an  assessment  foi;  building  a  stock-law  fence 
in  territory  where  the  law  is  effective  Is  not  taxation  requir- 
ing its  submission  to  a  vote  of  the  people  of  the  district, 
especially  where  the  money  for  the  purpose  is  in  hand  from 
other  lawful  sources  and,  in  this  case,  toeing  for  the  future 
«  repair  of  the  line  in  common  with  other  fencing  required,  an 

.    assessment   may    be    laid   under   chapter   386,    Laws    1901. 
Tripp  V.  Commissioners,  180. 

10.  Stock  Laws — Building  Fences — Assessments — Interpretation  of 

Statutes — Constitutional  Law — Referendum. — The  courts  will 
construe  a  statute  to  ascertain  as  far  as  possible  the  inten- 
tion of  the  legislature,  and  there  iDeing  nothing  in  the  Con- 
stitution, Art.  VII,  sec.  7,  which  requires  that  an  assessment 
in  stock-law  territory  for  the  purpose  of  fencing  be  referred 
to  a  vote  of  the  people,  it  is  not  required  of  chapter  386, 
Laws  1901,  that  this  should  have  been  provided  for  in  order 
^  to  sustain  its  validity.    The  Referendum  discussed.     IMd. 

11.  Tajtation — Inspection  Tax — Constitutional  Law. — ^The  levy  of 

the  inspection  tax  under  Revisal,  sec.  3955,  is  constitutional 
and  valid.     Quano  Co.  v.  Biddle,  212. 

12.  Same — Property  Tax. — Article  V.  sec.  3,  of  our  Constitution 

imperatively  requires  that  all  real  and  personal  property  be 
taxed  by  a  uniform  rule  according  to  its  true  value  in  money, 
and  Revisal,  sec.  3955.  providing  for  the  levy  of  an  inspection 
tax,  will  not  be  so  construed  as  to  relieve  manufacturers  of 
fertilizers  or  fertilizing  material,  paying  this  inspection  tax, 
from  the  payment  of  property  tax  required  by  the  Constitu- 
tion.   Ihid. 
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13.  Same — Interstate  Commerce. — While  the  State  may  not  levy  an 

ad  valorem  or  other  tax  on  personal  property  in  transit  In 
the  course  of  interstate  commerce,  the  principle  does  not 
apply  when  the  property  (fertilizers  in  this  case)  Is  stored 
within  the  State  by  a  nonresident  for  the  purposes  of  sale 
and  distribution.     Ihid. 

14.  Eminent  Domain  —  Electric  Companies  —  Condemnation — Con- 

stitutional Law. — ^The  provisions  of  sections  1571-1577,  em- 
powering electric  power  or  lighting  companies,  etc.,  to  con- 
demn lands  for  the  erection  of  poles,  establishment  of  offices, 
and  other  appropriate  purposes,  are  constitutional  and  valid. 
WissJer  v.  Pmcer  Co.,  465. 

15.  Taxation — Bond  Issues — Vote  of  People — Constitutional  Laic — 

Legislative  Control. — ^The  general  rule  that  a  proposition  to 
authorize  or  validate  a  municipal  indebtedness  should  be 
single,  not  embodying  two  or  more  distinct  and  unrelated 
propositions.  Is  not,  in  North  Carolina,  regulated  by  our 
Constitution,  and  the  method  of  voting  on  a  proposition  of 
municipal  indebtedness,  under  all  ordinary  conditions,  is 
for  the  Legislature.     Winston  v.  BanK\  512. 

16.  Sam^ — Interpretation  of  Statutes. — Where  a  popular  vote  is 

required  to  authorize  a  municipal  Indebtedness,  the  voter 
should  be  afforded  an  opportunity  to  cast  his  Imllot  for  a 
single  proposition,  and  an  act  of  the  Legislature  will  not 
be  construed  as  authorizing  an  election  in  contravention  of 
this  principle  unless  such  purpose  is  expre6.sed  In  clear  and 
unmistakable  terms.    Ihid. 

17.  t^ame — Ordinance. — Among  other  things,  the  Legislature  pro- 

vides that  the  city  of  Winston,  for  the  issuance  of  bonds  for 
several  unrelated  classes  of  municipal  indebtedness,  shall 
first  pass  **an  ordinance  specifying  the  purpose  of  the  debt 
and  the  amount  thereof,"  with  the  general  provision,  "with 
such  regulations  and  rules  governing  such  voting  as  the 
board  of  aldermen  may  prescribe" :  Held,  the  statutory  pro- 
vision first  mentIone<l  did  not  authorize  the  submission  by 
the  board  of  aldermen  of  the  various  distinct  and  unrelated 
propositions  to  the  voters  in  a  single  ballot,  and  that  this 
position  was  not  affected  by  the  general  statutory  provision, 
for  that  was  only  intended  to  refer  to  the  time  and  place  of 
voting,  and  other  mere  formal  regulations  concerning  the 
,  election.     Ihid. 

18.  Taxation — Vniformity — Constitutional    Law — Interpretation. — 

While  the  taxing  of  trades  Is  not  expressly  included  in  the 
rule  of  uniformity  declared  by  our  Constitution,  Art.  V,  sec 
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3,  the  courts,  by  luterpretation,  will  subject  It  to  the  same 
rule,  In  this  respect,  which  is  prescribed  for  the  subjects 
therein  enumerated ;  for  a  different  rule  would  be  Inconsist- 
ent with  natural  justice  and  with  the  intent  as  gathered 
from  the  section  referred  to.    8.  v.  Wifliams,  610. 

19.  Same — Different  Classes  of  Taxation. — In  laying  a  tax,  the 

different  subjects  thereof  may  be  reasonably,  though  not 
arbitrarily,  classified,  and  a  different  rule  of  taxation  pre- 
scribed for  each  class,  provided  the  rule  is  uniform  In  its 
application  to  the  class  for  which  it  is  made.  Constitution, 
Art.  T,  sec.  3.     Ihid, 

20.  Same — Cities  and  Toinis — Diseriminatioth. — Constitutional  and 

legislative  authority  conferred  upon  a  municipality  to  tax 
does  not  enable  it  to  create  a  privilege  for  the  purpose  of 
taxing  it.  nor  to  discriminate  between  persons  exercising  the 
same  privilege,  by  imposing  a  tax  upon  one  of  a  class;  at  a 
higher  rate.  In  a  different  mode  or  upon  other  principles  than 
one  applied  to  the  exercise  of  the  same  privilege  by  others 
of  the  same  class.    Ihid. 

21.  Taxation — Cities  and  Tounsr^MUnieipal  Powers — Legislation 

—  Pouxrs  Confen'cd  —  Constitutional  Laic. — The  legislative 
l>ower  conferred  upon  a  municipality  to  tax  cannot  be  con- 
strued to  extend  further  than  its  charter  permits,  and  any 
attempt  to  impose  burdens  upon  some  of  a  class  from  which 
others  of  the  same  class  are  exempted  is  void  as  being  be- 
yond the  granted  powers  and  as  an  exercise  of  partial  legis- 
lation.   Ibid. 

22.  Taxation  —  Cities  and  Towns  —  Legislature — Police  Paicers — 

Reasonableness — Constitutional  L(fiw — Ordinances  passed  by 
a  municipality  in  the  exercise  of  the  police  power  or  for 
the  purpose  of  revenue,  and  intended  to  regulate  or  control 
the  sale  of  articles  in  a  town  or  city,  or  In  other  matters, 
must  be  reasonable,  and  are  subject  to  the  determination  of 
the  courts  as  to  what  are  reasonable  regulations  within  the 
powers  granted  by  the  Legislature.     Ibid. 

23.  Taxation — Cities  and  Towns — Municipal  Powers — DiscHmina^ 

tion — Restraint  of  Trade — Constitutional  LatW. — A  town  ordi- 
nance required  every  person,  firm,  or  corporation  in  the 
State,  soliciting  or  taking  orders  for  goods  at  retail,  to  be 
delivered  in  the  town  by  nonresident  merchants,  firms,  or 
corporations  resident  in  the  State,  to  pay  a  certain  tax: 
Held,  the  ordinance  was  discriminative,  in  restraint  of  trade, 
and  unconstitutional,  and  defendant  could  not  be  held  for  a 
criminal  violation  thereof.     Ibid. 
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24.  Statutes — Cities  and  Towns — Health  Ordinances — Extraterri- 

torial Effect — Constitutional  Law, — A  legislative  act  Is  con- 
stitutional and  valid  which  confers  the  exercise  of  police  pow- 
ers, for  sanitary  purposes,  etc.,  upon  an  Incorporated  city 
and  town,  to  be  operative  by  ordinances  within  the  corporate 
limits  and  to  a  distance  of  one  mile  in  all  directions  beyond 
them.    8,  v.  Rice,  635. 

25.  Same — Hogs  or  Pigs. — When  by  legislative  enactment 'it  is  pro- 

vided that  all  ordinances  of  a  certain  city  passed  "In  the 
exercise  of  police  powers  given  to  it  for  sanitary  purposes, 
etc.,  shall  apply  to  territory  outside  of  the  city  limits  within 
one  mile  of  the  same  in  all  directions.'*  the  city  may  pass 
a  valid  ordinance  making  It  an  offense  for  "any  person,  firm, 
or  corporation  to  keep  any  hogs  or  pigs  within  the  corporate 
limits,*'  or  within  "one-fourth  of  a  mile"  beyond  them.    Ihid, 

26.  Cities  and  Tokens — Health  Ordinances — Extraterritorial  Effect 

— Commission  Oovernment. — Tlie  extraterritorial  effect  of  an 
ordinance  of  a  city  relative  to  the  health  of  Its  citizens  de- 
pends upon  the  legislative  authority  conferred,  and  the  va- 
lidity of  such  an  ordinance  Is  not  affected  by  the  fact  that 
the  city  Is  under  a  commission  form  of  government,  with 
the  "initiative,  referendum,  and  recall."    Ihid, 

27.  Cities  and  Totms — Health  Ordinances — Extraterritorial  Effect 

—  Legislature  —  Municipal  Discretion  —  Courts.  —  From  the 
operation  of  an  ordinance  prohibiting  the  keeping  of  hogs 
and  pigs  within  the  corporate  limits  of  an  Incorporated 
town  and  beyond  to  the  extent  of  one-fourth  of  a  mile  in  all 
directions,  passed  under  a  legislative  act  conferring  upon 
the  town  the  authority  to  make  sanitary  ordinances  applica- 
ble to  the  extent  of  one  mile  beyond  its  limits,  an  appeal 
should  l)e  made  either  to  the  proper  authorities  of  the  city 
or  to  the  Legislature,  for  upon  its  reasonableness  or  unrea- 
sonableness when  so  authorized  by  the  Legislature  the  courts 
are  without  authority  to  act.     Ibid. 

\^  28.  Cities  and  Toxnis — Health  Ordinances — Hogs  or  Pigs — Indict- 
ment.— When  a  valid  ordinance  of  a  city  forbids  "keeping 
any  hogs  or  pigs  within  the  corporate  limits  or  within  one- 
fourth  of  a  mile  of  said  limits,"  a  warrant  following  the  lan- 
guage of  the  ordinance  Is  sufficient ;  and  the  offense  Is 
indictable  without  reference  to  the  number  of  hogs  or  pigs, 
the  condition  or  size  of  the  pens  or  inclosures  where  they 
are  kept.  The  advantages  or  benefits  of  sanitary  laws  dis- 
cussed by  Clark,  C.  J.    Ihid. 

CONSTRUCTION.     See  Wills,  3,  4;  Husband  and  Wife. 
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CONSTRUCTIVE  POSSESSION.     See  Evidence,  60. 

CONTEMPT. 

1.  Injunction  —  Trespass  —  Contempt  of  Court.  —  A  party  going 

upon  lands  claimed  by  plaintiff,  described  in  the  complaint 
by  metes  and  bounds,  after  an  injunction  had  been  issued 
thereon,  and  cutting  timber  in  violation  of  the  order  granted, 
commits  a  contempt  of  court.     Weston  v.  Lumber  Co,,  270. 

2.  Injunction — Contempt  of  Court — Duty  of  Party  Enjoined. — An 

injunction  of  the  courts  must  be  obeyed  implicitly,  according 
to  its  spirit  and  in  good  faith ;  and  the  party  enjoined  roust 
do  nothing,  directly  or  indirectly,  that  will  render  the  order 
ineffectual,  either  in  whole  or  in  part.    Ihid. 

3.  Injunction — How  Considered — Contempt  of  Court. — In,  decid- 

ing whether  there  has  been  an  actual  breach  of  an  injunction, 
it  is  important  to  consider  the  objects  for  which  relief  was 
granted,  as  well  as  the  circumstances  attending  it,  and  the 
violation  of  the  spirit  of  an  order  or  writ,  even  though  its 
strict  letter  may  not  have  been  disregarded,  is  disobedience 
of  the  mandate  of  the  court.     Ihid. 

4.  Injunction — Contempt — Motive- — A  party  having  been  enjoined 

from  cutting  timber  on  lands  the  title  to  which  was  In  dis- 
pute, cannot  justify  his  disobedience  to  the  order  upon  the 
ground  of  a  proper  motive;  for  the  motive,  whether  good  or 
bad,  is  not  material.    Ihid. 

5.  Injunction — Trespass — Location — Specific   Findings. — A    party 

who  has  violated  the  mandate  of  an  injunction  by  cutting 
timber  upon  the  lands  described,  cannot  complain  that  the 
findings  of  the  lower  court  imposing  the  punishment  were 
not  more  specific  or  more  in  accordance  with  the  probative 
force  and  full  significance  of  the  evidence,  when  they  are 
favorable  to  him.    Ihid. 

6.  Injunction — Contempt  of  Court — Advice  of  Counsel — Punish- 

ment.— The  defense  in  a  proceeding  for  contempt  of  court  In 
the  violation  of  the  mandate  of  an  injunction,  that  the  party 
enjoined  acted  under  the  advice  of  counsel,  will  not  avail 
the  respondent,  and  it  will  only  be  considered  by  the  judge 
in  imposing  the  punishment  for  the  disobedience  of  the  order. 
Ihid. 

CONTENTIONS.     See  Instructions. 

CONTRACTS.     See  Insurance. 

1.  Contracts — Vendor  and  Vendee — Acceptance — Endence. — In  an 
action  for  the  contract  price  of  lumber  sold  and  delivered 
by  the  plaintiff  to  the  defendant,  there  was  evidence  tending 
to  show  that  the  defendant  had  accepted  the  lumber  through 
its  agent:     Held,  under  the  evidence  In  this  case,  with  a 
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proper  charge  from  the  court,  the  verdict  of  the  jury  finding 
for  the  plaintiff,  and  that  there  was  an  acceptance  of  the 
lumber  by  the  defendant,  without  misrepresentation  by  the 
plaintiff,  was  without  error.    Fisher  v.  Lumber  Co.,  61. 

2.  Contracts — Vendor   and    Vendee — Unliquid^ited   Damages — In- 

structions.— When  the  plaintiff  Is  suing  only  upon  a  contract 
for  lumber  sold  and  delivered,  the  contract  price,  and  not 
unliquidated  damages.  Is  to  be  ascertained  t^  the  Jury,  and 
defendant's  prayer  for  special  Instruction  presenting  the  lat- 
ter question  of  damages  Is  properly  refused.     Ibid. 

3.  Principal  and  Agent — Evidence — Ratifleation. — When  there  Is 

evidence  of  agency  and  of  a  ratification  of  the  acts  of  an 
alleged  agent,  evidence  is  competent  for  the  purpose  of  bind- 
ing the  principal  by  his  agent's  acts,  which  tends  to  show 
what  occurred  between  plaintiff  and  the  alleged  agent  relat- 
ing to  an  acceptance  by  the  latter  of  goods  sold  and  delivered 
to  the  defendant,  which  the  defendant  claimed  did  not  come 
up  to  representation  made  by  the  plaintiff  to  him.    Ibid. 

4.  Contracts  —  Oral — Party  Walls — Abutting  Oicner — Agreement 

to  Pap — Equity — statute  of  Frauds. — A  parol  agreement  l>e- 
tween  adjoining  owners  of  lands  that  one  should  build  a 
division  wall  partly  on  the  lands  of  each  owner  and  for  the 
use  of  both,  for  which  the  other  was  to  pay  one-half  of  the 
cost  in  the  event  he  should  thereafter  use  it,  Is  enfordble 
In  equity  after  the  wall  has  been  built  by  the  one  and  the 
other  has  used  it  accordingly ;  and  being  enforced  jipou  equi- 
table principles.  It  does  not  fall  within  the  meaning  of  the 
statute  of  frauds,  which  requires  that  a  contract  concerning 
lands  or  interests  therein  be  in  writing.    Reid  v.  King,  85. 

5.  8a7ne — Easement — Deeds  and  Conveyances — Subsequent   Pur- 

chasers with  Xotice. — By  parol  agreement  between  the  own- 
ers of  adjoining  lots,  one  of  them  built  a  brick  building  on 
his  own  land,  one  wall  of  which  rested  partly  on  the  lands 
of  the  other,  and  one-half  the  cost  of  its  erection  was  to  be 
pi^id  by  the  other  party  when  lie  should  use  it:  Held,  the 
effect  of  this  agreement  was  to  create  cross-easements  as 
to  each  owner,  which  would  bind  all  persons  succeeding  to 
the  estates  to  which  the  easements  are  appurtenant,  and  In 
equity  a  purchaser  of  the  estate  of  the  owner  so  contracting, 
having  notice  of  the  agreement,  would  take  it  with  the  lia- 
bility to  pay  one-half  the  cost  of  the  wall,  whenever  he 
availed  himself  of  its  benefits.    Ibid. 

6.  Same — Incorporeal  Hereditaments. — When  by  parol  agreement 

one  owner  of  lands  lias  built  a  party  wall  one-half  upon  his 
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own  land  and  the  other  half  upon  that  of  an  adjoining  owner, 
and  the  latter  had  agreed  to  pay  for  one-half  of  the  wall 
when  he  should  use  it,  equity,  to  give  effect  to  the  agree- 
ment, will  regard  the  agreement  as  creating  an  incorporeal 
hereditament  (in  the  form  of  an  easement)  out  of  the  un- 
convej-ed  estate,  rendering  it  appurtenant  to  the  one  con- 
veyed, and  binding  upon  the  title  of  subsequent  assignees 
with  notice.    Ibid. 

7.  Contracts — Option — Definition — Propositions — Acceptance. — An 
option  is  a  right  acquired  by  contract  to  accept  or  reject  a 
present  offer  to  sell.  It  remains  only  a  proposition  until  its 
acceptance  Identical  with  the  offer.  Clark  t\  Lumher  Co., 
139. 

8.  Same — Principal  and  Agent — Vendor  and  Vendee — Terms. — An 
agent  to  sell  lands  upon  commission  procured  an  option  to 
be  given  by  the  owner  to  the  proposed  purchaser  to  buy  a 
certain  number  of  acres  of  land  more  or  less,  for  which  the 
owner  would  execute  a  deed  with  general  warranty,  provided 
that  the  purchase,  if  consummated,  would  be  at  a  designated 
place  after  at  least  five  days  prior  notice  gi\'en  the  owner: 

•  Held,  the  agent  was  not  entitled  to  his  commissions  when 
the  acceptance  was  for  the  specific  number  of  acres,  was  for  a 
clear  and  undisputed  title  for  the  whole  tract,  and  the  notice 
of  acceptance  was  not  given  to  the  owner  as  provided  for  in 
the  option.     Ibid. 

* 

9.  Contracts  —  Vendor  and  Vendee — Option — Title. — The  vendee 
under  an  option  of  purchase  of  lands  is  not  required  to  take 
a  disputed  title,  when  he  has  agreed  to  accei)t  only  a  good 
title  to  the  lands,  though  he  was  advised  by  his  attorney  that 
the  litigated  title  could,  in  his  opinion,  be  cleared  up.     Ibid. 

10.  Contracts-^Options — Vendor  and  Vendee — Principal  and  Agent 
V  — Misrepresentations  —  Damages  —  Evidence. — An  agent  for 

the  sale  of  lands  brought  his  action  against  the  owner  for 
damages  alleged  to  have  been  sustained  by  him  from  the 
owner's  misrepresentation  of  title,  and  the  consequent  loss 
of  the  sale  to  a  purchaser  whom  he  had  procured  under  an 
option:  Held,  (1)  he  could  not  recover  the  expenses  he  had 
incurred  prior  to  the  date  of  the  option  he  relied  on;  (2)  it 
was  necessary  for  the  agent  to  show  he  relied  on  the  alleged 
misrepresentations  of  title  by  the  owner;  (3)  that  under  an 
agreement  that  the  acceptance  was  subject  to  an  investiga- 
tion of  title,  it  is  necessary  that  the  title  be  found  acceptable 
and  clear  by  the  attorney  selected;  (4)  there  must  be  evi- 
dence of  the  value  or  amoimt  of  the  work  claimed  bv  the 
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agent  as  damages;  (5)  there  must  be  evidence  to  show  the 
connection  between  the  representations  alleged  to  have  been 
made  by  the  owner  and  the  damages  claimed  on  that  account. 
Ibid,  < 

11.  Contracts,    Written — Telegrams — Questions   of   La^c. — A   tele- 

gram and  Its  reply  expressing  the  agreement  of  the  parties 
Is  a  contract  in  writing  the  meaning  of  which  is  for  the  court 
to  determine.    Jennette  v.  Hay  and  Grain  Co.,  150. 

12.  Same — Vendor  and  Vendee — Terms  of  Sale — Interpretation. — 

In  reply  to  defendant's  letter  offering  corn  at  a  certain 
price,  without  stipulation  as  to  time  of  delivery,  plaintiff 
telegraphed :  "Letter  23.  Book  400  cracked  corn.  Shipment 
thirty  days,  if  i>08sible.  Answer  immediately  by  wire"-;  to 
.  which  defendant  replied :     "Booked  cracked   corn" :     Held, 

under  the  contract,  the  defendant  was  obliged  to  sell  to 
plaintiff  cracked  corn  in  the  quantity  and  at  the  price  named 
if  ordered  within  thirty  days,  and  not  thereafter.    Ibid. 

13.  Contracts — Vendor   and   Vendee-— Measure  of   Da^nages — Ven- 

dee's .Duty. — The  plaintiff  having  purchased  a  number  of 
sacks  of  cracked  corn  of  the  defendant,  received  shipments 
with  knowledge  that  the  sacks  were  not  tagged  as  required 
by  the  Department  of  Agriculture  and  that  It  did  not  come 
up  to  the  grade  purchased,  and  sold  a  number  of  the  sacks 
to  a  purchaser  who  kept  them  two  weeks,  when  they  were 
seized  by  the  said  department.  The  defendant  theretofore 
sent  the  necessary  tags  for  the  sacks  to  the  plaintiff,  who 
refused  to  have  anything  further  to  do  with  the  shipment, 
and  the  corn  became  worthless  in  the  hands  of  the  depart- 
ment :  Held,  it  was  the  duty  of  the  plaintiff  to  do  what  he 
reasonably  could  to  lessen  his  loss,  and  the  measure  of  his 
damages  was  the  difference  In  value  of  the  corn  as  it  actually 
was  and  which  It  should  have  been  under  his  contract,  and 
such  other  expenses  as  were  actually  incurred  by  him  In 
handling  it.     Ibid. 

14.  Equity — Contracts  to  Convey — Entirety — Vendor  and  Vendee — 

Part  Performance — Damages. — When  upon  the  face  of  a  con- 
tract to  convey  lands  it  appears  that  it  Is  to  be  performed  In 
its  entirety,  it  is  unenforcible  as  to  a  part,  and  hence  the 
rule  does  not  apply  that  where  a  vendor  has  not  substan- 
tially the  whole  interest  he  has  contracted  to  sell,  the  pur- 
chaser can  insist  on  having  all  that  the  vendor  can  convey, 
with  compensation  for  the  difference.    Joyner  r.  Crisp,  199. 

15.  ffatne — Title — Subject  to  Decree — Breach — yoticc  of  Defect — 

Damages. — A  contract  or  option  made  by  the  life  tenant  to 
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convey  the  fee  in  lands  of  which  the  remainder  is  in  her 
children,  made  subject  to  a  decree  to  be  obtained  in  court 
confirming  the  fee  in  her  and  ordering  the  conveyance  thereof 
to  be  made  to  the  vendee,  is  unenfordble,  and  as  the  vendee 
has  entered  into  the  contract  with  notice  of  the  defect  in 
the  vendor's  title  he  cannot  recover  any  damages  he  may 
have  sustained  by  reason  of  the  breach.    Ihid. 

16.  Bills  and  Notes — Contracts — Consideration — Burden  of  Proof, 

While  a  promissory  note,  as  a  simple  contract,  requires  a 
consideration,  it  imports  a  consideration  prima  facie ^  and 
the  burden  of  proof  is  on  the  maker  to  show  its  failure,  in 
resisting  pajnnent  for  that  reason.  Conservatory  v.  Dicken- 
son, 207. 

17.  Same — Breach — Defenses — Legal  Excuse — Fraud — Evidence. — 

In  consideration  of  an  agreement  of  plaintiff  to  give  defend- 
ant's daughter  a  course  of  musical  instruction  by  mail,  the 
defendant  gave  his  note  in  a  certain  sum  in  part  payment, 
and,  after  his  daughter  had  received  the  instruction  for  a  part 
of  the  time,  resisted  Its  payment  upon  the  ground  that  as  to 
another  payment  he  thought  he  was  giving  a  note,  while  in 
point  of  fact  It  turned  out  to  be  a  check :  Held,  the  defense 
was  untenable,  there  being  no  evidence  of  fraud  in  the  con- 
tract, which,  on  its  part,  the  plaintiff  stood  ready  to  perform. 
Ihid, 

18.  Contracts — Interpretation — Consideration — Breach — Measure  of 

Damages. — When  the  basis  of  an  action  is  a  special  contract 
to  pay  a  sum  certain,  and  is  founded  uiwn  a  valuable  consid- 
eration, the  contract  sued  on,  in  the  absence  of  fraud,  must 
regulate  the  right  to  recover  thereon,  as  well  as  the  meas- 
ure of  damages.     Ihid, 

19.  Same — Diminution  of  Damages. — When  the  maker  of  a  promls- 

sorj'  note  to  pay  a  sum  certain,  made  in  consideration  of  a 
contract  to  give  a  course  of  musical  instruction  by  mail,  by 
his  own  act,  without  legal  excuse,  and  without  plaintiff's  de- 
fault, renders  the  i)erformance  by  the  plaintiff  impossible, 
the  measure  of  damages.  In  an  action  on  the  note.  Is  the  face 
value  thereof,  without  diminution.     Ihid, 

20.  Contracts,  Written — Conditional  Sale — Parol  Contracts — Reser- 

vation of  Title — Statute  of  Frauds. — A  parol  contract  of  con- 
ditional sale  of  personal  property  Is  not  valid  as  against  an 
innocent  purchaser  for  value  unless  reduced  to  writing  and 
recorded ;  when  the  contract  is  executory,  the  title  thereunder 
does  not  vest  in  the  vendee  until  the  purchase  price  has  been 
paid.    Roherts  v.  Hudson,  210. 
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21.  Contracts,  Parol — Persona]  Property — Reservation   of  Title — 

Vendor  and  Vendee — Purehaser. — ^The  only  evidence 'of  a 
I)arol  contract,  sued  on,  being  that  plaintiff  i)ermitted  the 
defendant  to  cut  cross-ties  on  his  land  at  a  certain  price  each, 
and  allowed  the  defendant  to  haul  them  for  convenience  of 
shippinj?  to  a  railroad,  reservluja:  the  title  in  himself  until  tlie 
ties  were  paid  for,  the  title  to  the  ties  does  not  vest  until  the 
payment  for  them  has  been  made,  and  a  purchaser  thereof 
from  the  defendant  cannot  acquire  any  title,  as  his  vendor 
had  no  title  to  convey.    Ibid. 

22.  Vendor  and  Vendee — Fertilizer — Deficient  in  Quality — Measure 

of  Damages — Interpretation  of  Statutes. — When  it  is  ascer- 
tained by  analysis  of  the  Department  of  Agriculture  that  fer- 
tilizer sold  by  a  manufacturer  was  deficient  in  quality,  the 
damages  sustained  is  the  difference  In  the  price  of  the  ferti- 
lizer actually  sold  and  what  it  should  have  been.  Revisal. 
sec.  3949.     Fertilizer  Works  v.  McLawlioniy  274. 

23.  ^ame — Damages  to   Crop — Evidence  Speculative. — A  user  of 

fertilizer  of  .a  deficient  quality,  furnished  by  a  manufacturer, 
cannot  recover  damages  for  an  alleged  Inferiority  of  his  crop 
on  that  account;  and  evidence  that  where  other  fertilizers 
had  been  used  the  crop  was  better,  Is  Inadmissible,  as  It  In- 
^  volves  soil  and  weather  conditions,  cultivation,  and  other 
matters  of  a  speculative  character.    Ihid. 

24.  Vendor  and  Vendee — Fertilizer — Deficient  in  Quality — Duty  of 

Vendee — Measure  of  Damages. — After  a  user  of  fertilizer 
has  been  Informed  by  the  Department  of  Agriculture  that 
the  fertilizer  furnished  by  the  manufacturer  is  deficient  in 
quality,  it  is  his  duty  to  buy  fertilizing  material  or  ingre- 
dients to  make  good  the  deficiency,  and,  ui)on  his  failing  to 
do  so,  an  abatement  In  the  price  by  reason  of  the  deficiency 
Is  his  measure  of  damages.    Ibid. 

25.  Contracts,  Written — Fertilizer — Representations  —  Parol  Evi- 

dence.— Evidence  of  a  parol  agreement  that  a  purchaser  of 
fertilizer  was  to  pay  nothing  for  It  if  the  vendor's  represen- 
tations were  not  found  to  be  true  upon  analysis  of  the  De- 
partment of  Agriculture,  Is  inadmissible  to  contradict  the 
written  contract  of  sale  subsequently  and  unconditionally 
executed.     Ibid. 

2C.  Contracts — Options — Description — Parol  Evidence — Deeds  and 
Conveyances. — Defendants  gave  plaintiffs  an  option  on  lands 
known  as  the  M.  place,  the  same  on  which  Mrs.  M.  "resides 
at  the  present  time."  giving  the  adjoining  owners  by  name, 
containing  l,oOO  acres,  more  or  less,  lying  "on  the  waters 
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of  Mill  Creek,  uear  the  waters  of  Hood  Creek/'  with  further 
speciflc-ation  that  It  "Is  all  of  the  lands  owned  by  Mrs.  M." 
and  certain  others,  "In  the  county  of  Brunswick,  State  of 
North  Carolina*"  When  the  purchase  money  was  tender^, 
the  defendants  offered  a  deed,  leaving  out  the  further  spe<*ifl- 
cations  that  it  was  all  the  lands  owned  by  ^Irs.  M.  and  the 
certain  others'* in  Brunswick  County,  and  It  was  SeM,  (1) 
the  words  of<the  further  specification  were  merely  words  of 
description  without  obligation  on  defendant's  part  to  convey 
such  land  if  outside  of  the  boundaries  specified  in  the  option ; 
(2)  parol  evidence  was  competent  to  show  what  lands  were 
embraced  within  the  description  in  the  option  of  the  M.  place 
on  which  Mrs.  M.  resided  at  that  time,  upon  plaintiff's  con- 
tention that  the  option  called  for  66  acres  more  than  the 
deed  conveyed.     Oaylord  t?.  McCoy,  325. 

27.  Contracts — Waf/cririfj — Cotton  Futures — Lex  Loci  Contmetus — 

Interpretation  of  Staintes. — An  action  upon  a  vragerlng  or 
"future  contract"  in  cotton  cannot  be  maintained  in  this 
State,  though  entered  into  in  another  State  where  it  is  law- 
ful.   Revisal,  sees.  1869,  3823,  3824.    Burrus  V.  Witcover,  384. 

28.  Contracts — Wagering — Bills  and  Notes — Drafts — Holder — Con- 

sideration Illegal. — The  owner  of  a  draft  which  he  knows  to 
have  been  given  in  the  unlawful  purchase  of  cotton  futures, 
or  in  maintaining  or  piu-chasing  margins  in  contracts  of  that 
character,  is  a  party  to  the  prohibited  contract,  the  considera- 
tion is  illegal  and  he  cannot  recover  from  the  payee  in  his 
action  on  the  draft.     Revisal,  sees.  1689.  3823,  3824.     Ibid. 

29.  Superior  Courts — Clerks — Executors  and  Administrators — Com- 

pensation —  Contracts — Removal  of  Administrator  —  Appeal 
and  Error, — It  appearing  by  admission  of  record  in  the  Su- 
preme Court  on  appeal  from  an  order  removing  an  adminis- 
trator for  cause,  that  he  had  procured  from  the  wife  of  the 
deceased,  an  illiterate  woman,  and  her  mii^or  children,  the 
next  of  kin,  a  contract  by  which  he  and  another,  who  had 
aided  him.  were  to  receive  25  per  cent  more  than  the  legal 
charges  allowed  to  administrators:  Heldj  the  order  remov- 
ing him  was  properly  made.    Iti  re  Battle,  388. 

30.  Equity  —  Mistake  of  Law  —  Contracts  —  Intent  of  Parties. — 

Equity  will  correct  a  mistake  in  law  in  the  drawing  of  a 
written  contract,  when  it  is  made  to  appear  that  the  contract 
as  therein  expressed  does  not  carry  out  the  actual  agreement 
which  both  of  the  parties  had  made,  and  which  it  was  their 
mutual  Intent  to  express  by  the  writing.  Pellet ier  v.  Cooper- 
age Co.,  403. 
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31.  Bilh  and  Notes — Contracts — Parol  Evidence — Conmderation — 

Credits — Recitals, — In  an  action  to  recover  upon  a  note  given 
for  rent,  tlie  defendant  offered  evidence  tending  to  show  by 
-  parol  a  separate  and  distinct  contract  made  at  the  signing  of 
the  note,  whereby  he  was  only  obligated  to  pay  it  if  he  con- 
tinued to  reside  in  the  house  for  the  period  of  time  covered 
by  the  note,  which  was  uncertain,  owing  to  his  occupation  or 
business ;  and  that  accordingly  he  surrendered  the  possession 
l>efore  the  said  period,  which  the  plaintiff  received  and  rented 
to  other  parties:  Held,  competent  (a)  as  a  parol  agreement, 
which  was  a  part  of  the  rental  contract;  (b)  if  believed,  it 
proved  a  total  want  of  consideration  for  the  note  sued  on; 
(c)  if  it  did  not  avoid  the  payment  of  the  note,  it  was  com- 
petent to  show  that  the  defendant  was  entitled  to  have  the 
rents  subsequently  received  by  the  plaintiff  credited  thereon. 
Martin  r.  Macky  436.  . 

32.  Contracts  —  Voidable  —  Insane  Persons  —  Defenses. — Executed 

contracts  of  an  insane  i^erson,  before  office  found,  i.  c,  when 
such  condition  has  not  been  formally  ascertained  and  de- 
clared, are  not  void,  but  voidable,  usually  at  his  election  or 
of  the  person  appointed  to  act  in  his  behalf,  imless  it  is  made 
to  api)ear  that  the  party  contracting  with  him  lias  acted 
without  knowledge  of  the  insanity  or  notice  of  such  facts  in 
reference  thereto  as  would  put  a  reasonably  prudent  man 
upon  inquiry;  and  that  no  unfair  advantage  was  taken,  and 
that  the  consideration  passed  cannot  be  restored  or  adequate 
compensation  made  therefor.     Ipock  v.  R.  i?.,  445. 

33.  Same — Burden  of  Proof. — While  one  who  seeks  to  avoid  a  con- 

tract on  the  ground  of  insanity  has  the  burden  of  proving 
his  position,  when  It  Is  established  that  the  contract  has  been 
made  with  a  person  mentally  incapable  of  making  a  contract, 
the  burden  Is  so  far  shifted  that  the  agreement  will  be  set 
aside  unless  the  same  party  brings  himself  within  the  require- 
ments necessary  to  uphold  It  as  a  binding  one.     fhid. 

34.  Same — Release — Damages — Evidence. — When  in  defense  to  an 

action  for  damages  it  Is  shown  that  the  plaintiff  has  accepted 
a  voucher  which  by  its  terms  purports  to  be  a  full  release  for 
a  grossly  Inadequate  consideration,  that  the  Injury  was  in- 
flicted by  a  blow  on  the  head  resulting  from  defendant's  neg- 
ligence from  which  partial  paralysis  followed,  and  under 
these  conditions,  known  to  a  great  extent  by  the  defendant, 
the  voucher  was  obtained.  It  is  sufficient  to  set  aside  the 
voucher  as  a  bar  to  the  plaintiff's  recovery.     Ibid. 

3o.  Sanie — Judgments — Credits. — When  a  voucher  is  set  up  as  a 
defense  in  bar  to  plaintiff's  recovery  in  his  action  for  dam- 


INDEX.  703 


I 


CONTRACTS — Continued, 

ages  for  a  personal  injury  negligently  inflicted  on  him,  and  it 
appears  that  it  should  be  disregarded  as  ^uch,  but  without 
reason  to  conclude  that  the  defendant  had  any  design  or  pur- 
pose to  circumvent  him.  the  action,  in  this  regard,  Is  in  the 
nature  of  an  equitable  proceeding  to  set  aside  the  voucher  or 
avoid  the  effect  of  the  payment  received  thereon,  and  in  the 
absence  of  positive,  as  distinguished  from  constructive  fraud, 
is  subject  to  the  maxim  that  he  who  seeks  equity  must  do 
equity,  and,  consequently,  the  amount  received  on  the  voucher 
will  be  held  as  a  credit  upon  a  judgment  which  has  ascer- 
tained the  full  amount  of  the  damages  sutlfered.    Ibid. 

36.  Contracts — Vendor  and  Vendee — Retaining  Title — Misappropri- 

ation of  Funds. — By  a  contract  for  the  sale  of  fertilizer  which 
generally  provides  that  the  fertilizer,  with  notes,  liens,  bills 
of  sale,  etc.,  arising  from  sales,  etc.,  thereof,  shall  be  kept 
separate  for  the  use  and  benefit  of  the  vendor,  subject  to  his 
order,  the  fertilizer,  etc.,  remain  the  property  of  the  vendor, 
converting  his  vendee  into  a  trustee  of  the  notes,  etc.,  taken 
for  its  sale  to  others,  who  holds  them  for  the  benefit  of  the 
owner  of  the  fertilizer,  together  with  money  derived  from 
the  sales,  or  collections  on  the  notes  given  therefor.  Chem^ 
ical  Co.  V.  Floyd,  455. 

37.  Same — Corpoi'ations — Officers — Principal  and  Agent  —  Parties. 

When  a  corporation  has  entered  into  a  contract  for  the  sale 
of  fertilizers  under  which  the  proceeds  of  sales,  moneys  col- 
lected on  notes,  etc.,  are  to  be  the  proi)erty  of  the  one  furnish- 
ing the  fertilizer,  an  action  against  certain  of  its  oflicers 
brought  by  the  owner  of  the  fertilizers  and  notes,  alleging  in 
the  complaint  that  the  defendants,  with  knowledge  o'f  the 
facts,  misapplied  and  misappropriated  the  moneys  derived 
from  the  sales  or  collections  on  notes  given  therefor,  sets 
forth  a  good  cause  of  action  and  Is  not  demurrable ;  and  when 
alleging  a  joint  wrong,  it  is  not  a  misjoinder  of  parties.    Ibid. 

38.  Contracts — Specific  Performance  —  Equity. — Specific  perform- 

ance of  a  contract  to  convey  lands  in  this  case  will  not  be  de- 
creed, owing  to  a  doubtful  title,  the  failure  to  make  the  ces- 
tuis  que  trust  parties,  and  other  circumstances  appearing 
therein.     Thompson  v.  Power  Co.,  587. 

39.  Vendor  and  Vendee — Breach  of  Contract — Principal  and  Agent 

—  Xotice  —  Measure  of  Damages. — Held,  In  this  case,  the 
knowledge  of  the  agent  of  the  defendant  of  the  purposes  for 
which  certain  glass  had  been  purchased  by  the  plaintiff  was 
sufficient  notice  to  the  defendant  that  plaintiff  would  sustain 
damages  of  the  cjiaracter  claimed  upon  the  defendants 
breach  of  his  amtract  of  shipment.     O'Neal  v.  8cim,  5SS. 
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1.  Railroads — ycgJfgcnt  Running  of  Trains — Defective  Spark  Ar- 

rester —  Contributor!/  Negligence  —  Comhustihle  Matter.  — 
When  a  passing  locomotive  of  a  defendant  railroad  company 
sets  fire  to  combustible  matter  left  by  the  plaintiff  on  his 
premises,  and  is  thereby  communicated  to  buildings  on  his 
lands  and  causes  damage,  the  plaintiff's  neglect  In  permitting 
the  combustible  material  to  remain  there  will  not  preclude 
his  .recovery,  as  the  proximate  cause,  when  the  fire  owed  its 
origin  to  a  defective  spark  arrester  on  the  locomotive,  or  a 
negligent  running  thereof.  Wpatt  v.  R,  /?..  156  N.  C,  314, 
cited  and  approved.      Jeffress  r.  R,  /?.,  215. 

2.  Appeal  and  Error — Contributory  Xegligence — Pleadings. — The 

question  of  contributory  negligence  will  not  he  considered 
on  api>eal  when  not  pleaded  and  no  issue  tendered  presenting 
the  question  in  the  trial.     Ibid. 

3.  Railroads — Defective  Spark  Arrester — Inflammable  Materiul — 

Contributory  Xeglignfce  —  Town  Ordinance  —  Sotice  —  Evi- 
dence.— When  the  negligence  of  a  railroad  company  in  caus- 
ing damage  by  fire  to  lands  adjoining  its  right  of  way  is 
made  to  depend  s<^)lely  on  the  defendant's  failure  to  pro- 
vide a  proper  spark  arrester,  or  to  operate  its  train  pru- 
dently, under  such  circumstances  that  the  plaintiff  would 
not  be  barred  of  a  recovery  In  failing  to  keep  his  premises 
free  from  combustible  matter,  an  ordinance  of  a  town  Intro- 
duced by  the  defendant,  requiring  that  plaintiff  remove  this 
matter  after  notice  from  the  town  authorities,  is  Irrelevant, 
but  after  its  introduction  the  plaintiff  may  prove  that  the 
notice  specified  In  the  ordinance  had  not  been  given  him. 
Ibid. 

4.  Master  and  Servant — Cities  and  Towns — Electricity — Defect- 

ive IHtles — Contributory  yegligence. — An  employee  of  a  city 
engaged  in  the  business  of  furnishing  electricity  is  held  not 
to  be  guilty  of  contributory  negligence  in  climbing  a  de- 
fective pole,  which  fell  with  him  to  his  injury,  when  the 
outside  of  the  pole  appeared  to  be  sound  and  the  defect  was 
only  to  have  been  discovered  by  digging  below  the  surface 
of  the  ground.     Terrell  v.  Washington,  281. 

5.  Same — Safety  Af<sumed.^-An  employee  of  a  city  engaged  In  the 

business  of  furnishing  electricity,  whose  duty  it  is.  In  the 
scope  of  his  employment,  to  climb  poles  used  In  connection 
with  carrying  the  wires  and  supporting  the  lights,  has  the 
right  to  assume  that  the  city  has  exercised  the  supervision 
and  caused  the  Inspection  of  its  poles  that  it  was  its  duty 
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to  have  done,  and  may  assume  that  they  are  safe  for  the 
'  performance  of  his  duties,  in  the  absence  of  linowledge  and 

warning  to  the  contrary.    Ibid. 

6.  Master   and   Servant — Logging   Machines — Contributory    Neg- 

ligence — Evidence. — The  plaintiff  was  employed  by  the  de- 
fendant to  loolc  after  the  engines  used  to  operate  a  skidder 
and  loading  machine  for  logs.  On  this  occasion  he  had 
stopped  his  engine,  notified  the  sliidder  engineman  where 
he  was  going,  and  went  in  front  of  the  operations  to  talk 
to  his  superintendent  about  some  repairs  necessary  for  an 
engine,  and  while  there  was  injured  by  the  negligent  use  of 
a  rope  for  hauling  up  a  log  for  loading  on  a  railroad  car, 
which  was  being  operated  without  the  customary  signals  or 
warnings:  Heldj  (1)  the  case  w^as  properly  submitted  on 
this  evidence  to  the  jury  on  the  issue  of  contributory  negli- 
gence; (2)  the  plaintiff  was  injured  in  the  course  of  his 
employment  and  is  entitled  to  recover  under  the  fellow- 
servant  act.    Jackson  v.  Lumber  Co.y  317. 

7.  Carriers  of  Passengers — Alighting  from   Trains — Manner   of 

Aliiihting  —  Contributory  yegligencc — Questions  for  Jury. — 
When  there  is  evidence  of  negligence  on  the  defendant  car- 
rier's part,  in  causing  an  injury  to  the  plaintiff,  a  passenger 
on  its  train,  by  the  sudden  and  unexpected  movement  of  the 
tra-in  as  he  was  alighting  therefrom,  it  will  not  be  held  con- 
tributory negligence,  as  a  question  of  law,  that  he,  a  man 
69  years  of  age,  let  himself  go  to  the  ground  gradually  and 
slowly,  on  the  side  opposite  to  the  station,  where  passengers 
/^  customarily  got  oflf  without  objection  from  the  carrier,  espe- 

cially as  he  had  a  right  to  assume  that  the  defendant  would 
not  be  negligent.    Kearney  v.  R.  R.,  521. 

8.  Carriers  of  Passengers — Alighting  from  Trains — Contributory 

yegligencc  —  yegligencc — Proximate  Cause. — The  negligence 
of  the  plaintiff,  a  passenger  on  defendant's  train,  in  alight- 
ing at  the  usiial  place  at  defe»dant's  depot,  will  not  be  held 
contributory  when  the  real  or  proximate  cause  of  the  injury 
complained  of  was  the  sudden  and  unexpected  movement  of 
the  train.     Ibid. 

9.  Carriers  of  Passengers — Flag  Stations — Safe  Egress — Contrib- 

utory yegligencc — Evidence. — Where  a  passenger  has  safely 
alighted  in  broad  daylight  at  a  flag  station  of  the  carrier, 
and  is  injured  by  stepping  upon  a  cross-tie  left  there  for  the 
purpose  of  repairing  the  track,  lying  lengthwise  on  a  slant- 
ing ditch  along  the  roadbed,  which  had  plainly  become 
slippery  with  rain  and  mud,  and  it  appears  from  her  own 
testimony  that  she  could  have  safely  stepped  over  the  cross- 
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tie  or  have  gone  around  it,  her  contributory  negligence  in 
thu8  acting  will  bar  her  recovery.  Hinshaw's  case,  118 
N.  C,  1052,  cited  and  distinguished.    Fulghum  v.  R.  R,,  655. 

^10.  Nonsuit — PlaintifTs  Evidence — Contrihntory  Negligence — Ques- 
tions of  Lain, — Where  the  plaintiff's  own  evidence  discloses 
such  contributory  negligence  as  bars  her  recovery,  a  motion 
to  nonsuit  should  be  sustained.    Ibid. 

COPIES.    See  Evidence.  3.  66. 

CORPORATIONS.     See  Principal  and  Agent.  12;  Eminent  Domain. 

1.  Debtor  and  Creditor — Insolvent  Corpwations — Receivers — Col- 

laterals— Application  of  Dinidends — Credits — Bills  and  Notes. 
A  creditor  of  an  Insolvent  corporation  holding  its  notes  with 
collaterals  Is  entitled  to  a  dividend,  which  the  court  has  or- 
dered the  receivers  to  pay  to  its  creditors,  on  the  amount  the 
debtor  is  due  on  the  note,  without  de<luction  for  credits  re- 
ceived from  the  collaterals;  and  should  there  be  any  col- 
laterals or  proceeds  thereof  after  the  note  has  been  paid 
in  full,  they  should  be  turned  over  to  the  receivers.  Bank  v. 
Flippen,  834. 

2.  Corporations  —  Pleadings  —  Corporate  Existence — Evidence. — 

While  ordinarily  the  right  to  question  the  exercise  of  cor- 
lK)rate  i)owers  is  with  the  State,  and  cannot  be  raised  col- 
laterally, a  denial  in  the  answer  of  plaintiff's  corporate  ex- 
istence retiuires  proof  on  plaintiflTs  part  that  it  is  a  corpora- 
tion.    Daniels  v.  R.  /?.,  418. 

COST.     See  Appeal  and  Error.  7;  Attorney  and  Client. 

COST.  RETAXING.     See  Motion,  7,  8,  9,  10,  11. 

COTTON  FUTURES.     See  Contracts.  27.  28. 

COUNTERCLAIM.     See  Judgments,  2;  Claim  and  Delivery,  3,  4,  5. 

"COUNTERSIGN."     See  Words  and  Phrases,  1,  2,  3,  4. 

COUNTIES. 

1.  Counties  —  Navigable  Streams  —  Dratrbridges — Disa^eticmary 
Potcers. — It  is  the  duty  of  county  commissioners  to  provide 
drawbridges  where  they  may  be  necessary  for  the  convenient 
passage  of  vessels  (Revisal,  sec,  1318,  8),  and  they  have 
authority  to  erect  bridges  and  provide  for  draws  in  them 
(Revisal,  sec.  2608).  and  it  is  within  the  discretion  of  the 
commissioners  as  to  whether  the  draws  in  the  bridges  should 
turn  both  ways.    Lenoir  v.  Crabtrce,  357. 
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2.  Courts — Navigahle  Streams — Drawbridges — Judicial   Notice. — 

The  courts  will  take  judicial  notice  of  the  fact  that  the 
draws  in  a  bridge  over  a  navigable  stream  should  turn  both 
up  and  down  the  stream  for  the  safety  and  convenience  of 
passing  vessels.    Ibid. 

3.  Counties  —  Navigable   Streams — Drawbridges — Obstructions — 

Easement — User — Limitation  of  Actions. — A  right  to  main- 
tain a  building  on  a  navigable  stream  which  obstructs  the 
operation  of  a  draw  In  a  county  bridge  cannot  be  acquired 
by  adverse  user,  and  the  operation  of  the  statute  of  limita- 
tions in  this  regard  is  expressly  forbidden  by  statute.  Re- 
visal,  389.     Ibid. 

4.  Counties — Navigable    Streams — Dratcbridges-^bstructions — 

Evocation — High  and  Lota  Water — Easements — Public  Rights. 
The  erection  of  a  bridge  with  a  draw,  across  a  navigable 
stream,  of  the  most  modern  construction,  the  draw  opening 
both  ways,  is  an  incident  to  navigation,  which  cannot  be  de- 
feated by  the  erection  of  a  building  or  other  obstruction  on 
a  strip  of  land  between  high  and  low  water  mark,  so  near 
as  to  interfere  with  the  operation  of  the  draw;  and  the 
occupant  can  acquire  no  easement  in  lands  of  this  character 
superior  to  the  rights  of  the  public.    Ibid. 

5.  Injunctions  —  Counties  —  Drawbridges — Obstructions — Discre- 

tionary Poicers — Evidence. — In  proceedings  for  a  mandatory 
injunction  by  a  county  to  remove  an  obstruction  to  the 
operation  of  a  drawbridge,  any  consideration  of  influence 
brought  to  bear  upon  the  commissioners  by  an  opposite  shore 
owner  cannot  be  entertained,  when  the  commissioners  in 
erecting  the  bridge  were  in  the  exercise  of  their  valid,  dis- 
cretionary powers.    Ibid. 

6.  Counties  —  Quasi-corporations  —  Injunctions  —  Parties.  —  A 

county  is  a  "body  politic  and  corporate"  (Revisal,  1309), 
and  may  "sue  and  be  sued  in  the  name  of  the  county"  (Re- 
visal, 1310).  and  It  is  not  required,  in  an  action  for  a  manda- 
tory injunction  to  have  an  obstruction  removed  to  the  opera- 
tion of  a  draw  in  a  bridge  over  a  navigable  stream,  that  the 
suit  should  be  in  the  name  of  the  county  commissioners. 
Ibid. 

7.  Counties  —  Navigable  Streams  —  Obstructions  —  Injunctions — 

Procedure. — In  this  action  for  a  mandatory  injunction  for 
the  removal  of  an  obstruction  to  a  draw  In  a  bridge  over  a 
navigable  stream,  It  is  Held,  that  an  order  of  the  Superior 
Court  dismissing  the  action  be  set  aside,  and  judgment  there 
be  entered  requiring  the  defendant  to  remove  the  obstruction 
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within  a  reasonable  time,  and  to  such  reasonable  distance  as 
may  be  found  just,  upon  Investigation  of  the  conditions  by 
the  court.    Ihid. 

COUNTY  SUPERINTENDENT.     See  Health,  2,  3,  4,  5. 

COURTS.     See  Sales.  1,  3;  Contempt. 

1.  Removal   of   Causes — Federal   Courts — Pleadings — Fraudulent 

Joinder — Jurisdiction. — When  a  complaint  In  an  action  for 
damages,  allegecl  to  have  been  negligently  Inflicted  by  a  non- 
resident corporation  and  its  resident  general  manager,  al- 
leges In  good  faith  a  joint  wrong,  the  allegations  must  be 
considered  and  passetl  upon  as  the  complaint  presents  them, 
and  no  several  controversy  being  presented  which  requires 
or  permits  a  removal  to  the  Fe<leral  courts,  the  cause  should 
be  determined  in  the  courts  of  the  State  where  it  was 
brought.     Rca  v.  Mirror  Co.,  24.  / 

2.  Same — Allegations   of   Petition. — When   the  complaint   In   an 

action  for  damages  against  a  nonresident  corporation  and 
its  resident  general  manager  alleges  In  good  faith  a  joint 
wrong  for  which  the  corporation  and  its  general  manager 
are  responsible,  the  position  that  the  cause  Is  properly  de- 
terminable, in  the  State  court,  when  a  proper  motion  with 
sufl3cient  bond  for  removal  to  the  Federal  court  is  made' and 
presented  by  the  defendant.  Is  not  altered  or  affected  by  an 
allegation  of  the  petition  that  the  resident  defendant  was 
joined  for  the  mere  purpose  of  avoiding  removal,  or  with  no 
honest  intent  of  seeking  relief  against  such  resident,  or  the 
like,  or  by  general  allegations  of  fraudulent  joinder.    Ihid, 

3.  Same — Motion  to  Remand — Practice. — When  a  petition  for  the 

removal  of  a  cause  from  the  State  to  the  Federal  court, 
proi)erly  verified  and  accompanied  by  a  proper  and  sufficient 
lK)nd,  has  been  filed  in  the  State  court  In  apt  time.  In  an 
action  brought  against  a  nonresident  corporation  and  its 
resident  manager  alleging  a  joint  wrong,  and  the  petition 
contains  allegations  of  fraudulent  joinder,  together  with 
full  and  direct  statement  of  the  facts  and  circumstances 
sufficient,  if  true,  to  demonstrate  that  there  has  been  such 
fraudulent  joinder  of  the  resident  defendant,  the  jurisdic- 
tion of  the  State  court  is  at  an  end  and  the  order  should 
be  made  removing  the  cause,  leaving  the  remedy  for  the 
opposing  party  In  the  Federal  court  upon  motion  to  remand 
the  cause  or  other  proper  procedure  therein.    Ibid. 

4.  Courts — Form  of  Action — Equity — Pleadings. — Actions  at  law 

and  suits  in  equity  being  adjudicated  and  determined  under 
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our  statute  by  the  same  tribunal,  equities  will  be  adminis- 
tered therein  where  they  sufficiently  arise  upon  the  allega- 
tions of  the.  pleadings,  without  regard  to  tlie  form  or  man- 
ner in  which  they  are  alleged.    Reid  v.  King,  85. 

5.  Nonsuit  in  Part — Discretion  of  Supreme  Court. — ^Whlle  this 
appeal  is  held  to  be  fragmentary  and  is  dismissed,  as.  it  is 
from  a  nonsuit  respecting  only  a  part  of  the  land  in  con- 
troversy, the  court  notwithstanding  in  its  discretion  passed 
upon  and  approved  the  ruling  below  as  to  the  nonsuit. 
Shields  t\  Freeman,  123. 

0.  Appeal  and  Error — Decisions — Taxing  Costs — Trial  Court — 
Poicers. — A  Judgment  in  the  Supreme  Court  dismissing  an 
appeal  for  the  failure  of  appellant  to  print  the  record  and 
taxing  him  with  cost,  is  final,  without  authority  in  the  lower 
court' to  permit  him  to  recover  them.    Midgett  t\  Vann,  128. 

7.  Tenants  in  Common  —  Partition  —  Pleadings — Amendments — 

Discretion — Appeal  and  Error. — It  is  within  the  discretion 
of  the  trial  Judge  to  permit  answers  to, be  filed  in  proceedings 
for  partitioning  lands  which  had  been  stricken  out  by  the 
cleric,  and  his  action  therein  is  not  reviewable  on  appeal. 
Gregory  v.  Pinnix,  147. 

8.  Contracts,    Written — Telegrams — Questions   of   Late. — A    tele- 

gram and  its  reply  expressing  the  agreement  of  the  parties 
is  a  contract  in  writing  the  meaning  of  which  is  for  tlie 
court  to  determine.    Jennette  v.  Hay  and  Grain  Co.,  150. 

9.  Cities  and  Towns — ScJiool  Committees — Discretionary  Powers 

— Power  of  Courts — Ahuse  of  Discretion. — ^The  courts  may 
not  interfere  with  discretionary  powers  conferred  on  school 
committees  in  their  administration  of  school  affairs,  unless 
their  action  is  so  clearly  unreasonable  as  to  amount  to  an 
oppressive  and  manifest  abuse  of  the  discretion  conferred. 
yewton  V.  School  Committee,  186. 

10.  Same — Eridence. — In  this  proceeding  involving  the  right  of 

the  school  committee  of  the  city  of  Charlotte  to  select  and 
build  upon  a  certain  site  selected  for  public  school  purposes, 
it  is  held,  upon  the  affidavits  tending  to  show  the  site  com- 
plained of  was  properly  selected,  that  the  court  cannot  in- 
quire into  the  discretion  of  the  committee  in  selecting  It, 
there  being  no  sufficient  evidence  that  this  discretion  was 
unreasonably  or  arbitrarily  exercised.     Ihid.  * 

11.  Courts,  Justices' — Pleadings — Practice — Interpretation  of  Stat- 

utes.— While  we  liberally  construe  pleadings  filed  in  the 
court  of  a  Justice  of  the  peace,  they^nust  substantially  con- 
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form  to  the  statutory  requirements,  i.  e.,  there  shall  be  a 
complaint  and  answer  (Revlsal,  sec.  451) ;  if  oral,  the  jus- 
tice may  enter  the  substance  on  his  docket,  and,  if  written, 
the  pleadings  may  be  filed,  and  reference  made  to  them  on 
the  docket  (section  1458) ;  the  complain^  must  state  the 
facts  constituting  a  defense  or  counterclaim  (Revisal,  sees. 
1459,  1460).    Baxter  v.  Irvin,  277. 

12.  Same — Judgment    "Son    Ohstante — Justioe^s    Court — Appeal. — 

If  the  answer  in  the  court  of  a  justice  of  the  peace  raises 
the  general  issue,  and  there  is  no  plea  of  confession  and 
avoidance,  a  motion  for  judgment  non  obstante  veredicto  will 
not  lie  on  appeal  in  the  Superior  Court  after  verdict.    Ihid. 

13.  Removal  of  Causes — Federal  Courts — Diversity  of  Citizenship 

— Filing  Petition  and  Bond — Practice. — The  mere  filing  of  a 
petition  and  bond  for  the  removal  of  a  suit  from  the  State 
to  the  Federal  court,  on  the  ground  of  diversity  of  citizen- 
ship, dpes  not  effect  a  transfer,  unless  it  appears  by  the  peti- 
tion that  the  petitioner  has  the  right  to  remove  it.  Hcrrick 
V.  R.  R„  307. 

14.  Same — Jurisdiction — Questions  of  Late. — When  a  nonresident 

defendant  of  this  State  files  his  petition  with  sufficient  alle- 
gations and  bond  in  a  court  of  this  State  for  the  removal  of 
a  cause  to  the  Federal  court,  the  jurisdiction  of  the  State 
court  ends,  leaving  only  to  the  judge  of  the  State  court  the 
right  to  pass  upon  the  sufficiency  of  the  petition  and  the 
bond.    Ihid. 

15.  Same — Appeal  and  Error. — When  the  State  court  errs  in  re- 

taining jurisdiction  of  a  cause  sought  to  b^  removed  to  a 
Federal  court  by  a  nonresident  defendant,  the  Supreme  Court 
of  the  United  States  can,  upon  writ  of  error,  review  its 
decision,  when  affirmed  by  the  highest  appellate  court  of  the 
State.    Ihid. 

16.  Removal  of  Causes — Federal  Court — Diversity  of  Citizenship 

— Questions  of  Lane — Issues  of  Fact — Jurisdiction. — When  a 
proper  petition  and  sufficient  bond  for  removal  of  a  cause 
from  the  State  to  the  Federal  court  has  been  duly  filed  by 
a  nonresident  defendant  in  the  State  court,  the  latter  court 
cannot  pass  upon  an  issue  of  fact  as  to  whether  the  defend- 
ant was  a  nonresident,  as  such  an  issue  is  determinable 
only  In  the  Federal  court.    Ihid. 

17.  Motions — Relaxing  Costs — Judgmetit — "To  he  Taxed  by  Clerk'' 

— Res  Judicata. — A  judgment  that  a  party  litigant  recover 
against  his  ad\^ersary  the  costs  of  the  action  **to  be  taxed 
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by  the  clerk,"  by  its  express  terms  directs  the  clerk  to  tax 
the  costs,  and  his  doing  so  cannot  be  held  as  res  judicata. 
Chad/wick  V.  Insurance  Co.,  380. 

18.  Superior  Courts — Clerks — Prohate — Executors  and  Adminis- 

trators—  Removal  —  Legal  Discretion — Appeal  and  Error — 
Practice. — In  the  exercise  of  their  prolmte  powers,  and  the 
legal  discretion  conferred  upon  them,  clerks  of  the  Superior' 
Court  may  remove  for  good  cause  shown,  upon  petition  filed 
and  notice  duly  shown,  an  executor  or  administrator,  sub- 

I  ject  to  review  by  the  Superior  Court,  and  by  the  Supreme 

\  Court  on  appeal.    In  re  Battle,  388. 

19.  Superior  Courts — Clerks — Executors  and  Administrators — Is- 

sues of  Fact — Practice. — On  issues  raised  in  proceedings  be- 
fore the  clerk  of  the  Superior  Court  for  the  removal  of  an 
executor  or  administrator  for  good  caifse  shown,  it  is  not 
required  that  the  clerk  transfer  the  cause  to  the  Superior 
Court  for  the  trial  of  the  issue,  as  applications  of  this 
character  are  not  regarded  in  the  nature  of  adversary  pro- 
ceedings, but  as  a  power  conferred  on  the  clerk  with  a  view 
of  protecting  estates,  often  presenting  the  necessity  for  his 
prompt  action.    Revisal,  sec.  35.    Ibid. 

20.  Superior  Courts  —  Clerks  —  Executors  and  Administrators  — 

Compensation — Contracts — Removal  of  Administrator — Ap- 
peal wnd  Error. — It  appearing  by  admission  of  record  in  the 
Supreme  Court  on  appeal  from  an  order  removing  an  admin- 
istrator for  cause,  that  he  had  procured  from  the  wife  of  the 
deceased,  an  illiterate  woman,  and  her  minor  children,  the 
next  of  kin,  a  contract  by  which  he  and  another,  who  had 
aided  him,  were  to  receive  25  per  cent  more  than  the  legal 
charges  allowed  to  administrators:  Held,  the  order  remov- 
ing him  was  properly  made.    Ibid. 

21.  Clerks  of  Court — Probate  Powers — Executors  and  Administra- 
i  tors — Orders — Collxiteral  Attack — Practice. — ^When  the  clerk 

of  the  Superior  Court,  in  the  exercise  of  his  probate  powers 
conferred  by  statute,  has  general  Jurisdiction  of  the  subject- 
matter  of  the  inquiry,  as  indicated  in  Revisal,  sec.  16,  and^ 
on  application  made,  has  entered  a  decree  appointing  an 
executor  or  administrator,  and  letters  are  accordingly  issued, 
such  decree  is  controlling  and  may  not  be  successfully 
attacked  or  in  any  way  questioned  except  by  direct  proceed- 
ings instituted  for  the  purpose.    Batchetor  v.  Overton,  395. 

22.  Same — yonresidents-^Bonds — Irregularities. — When  a  foreign 

executor  has  l)een  in  all  other  respects  regularly  appointed 
and  qualified  by  the  clerk,  his  failure  to  give  bond  specified 
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in  Revisal.  sees.  5  (5).  28.  and  319.  is  only  an  Irregularity, 
and  cannot  be  collaterally  attacked  in  an  action  brought  by 
him  to  recover  upon  a  note  due  the  estate  and  to  foreclose 
a  mortgage  securing  It.     Ibid, 

23.  Clerks    of    Courts  —  Executors  and  Administrators — Nonresi- 

dents— QuaUflcatiotis — Presumptions. — When  it  appears  that 
an  executor  was  regularly  qualified  by  the  clerk  of  the  court 
having  jurisdiction,  it  is  a  fair  inference  that  at  that  time 
he  was  a  resident  of  this  State,  though  it  is  made  to  api^ear 
that  he  was  nonresident  at  the  time  of  the  commencement 
of  his  action  to  collect  a  debt  alleged  to  be  due  the  estate; 
and  semhle,  the  prohibitive  terms  of  Revisal,  sees.  28  and 
319.  respecting  the  giving  of  a  bond  by  nonresident  executors, 
does  not  apply  to  the  facts  of  this  case.    Ibid. 

24.  Clerks  of  Courts  —  Executors  and  Administrators  —  Nonresi- 

dents— Bills  and  Notes — Mortgages — Defenses. — The  defend- 
ant having  bought  certain  property  from  the  plaintiff,  as 
executor,  gave  his  note  for  a  part  of  the  purchase  price, 
and  secured  it  hj  a  mortgage  on  the  property.  In  an  action 
by  the  executor  upon  the  note  and  mortgage,  Held,  ^e  de- 
fense is  not  open  that  the  executor,  though  duly  qualified, 
was  a  nonresident,  or  that,  not  having  given  the  bond  as 
required  by  the  statute,  he  could  not  maintain  an  action  in 
our  courts,  neither  the  title  nor  possession  of  the  purchaser 
having  been  disturbed  or  in  any  way  questioned.    Ibid. 

25.  Executions — Inegularities — Motions  to  Quash — Courts — Juris- 

diction— Clerks  of  Court. — Before  sale  under  execution,  pro- 
ceedings may  be  instituted  before  the  clerk  to  recall  the 
execution  upon  grounds  affecting  its  validity,  but  after  re- 
turn made,  and  especially  when  there  may  be  certain  equita- 
ble claims  for  adjustment,  semble,  the  practice  is  that*  the 
motion  should  be  made  before  the  Judge  in  term.  Williams 
V.  Dunn,  399. 

26.  Same — Interpretation   of  Statutes. — The  clerk  is   but  a   part 

of  our  Superior  Court,  and  when  a  motion  to  quash  an  exe- 
cution and  sale  under  judgment  for  irregularities  affecting 
the  validity  of  the  sale  Is  made  before  the  clerk,  and  regu- 
larly brought  before  the  judge  in  term,  all  parties  having 
l)een  duly  notified,  the  judge-  should  retain  jurisdiction,  and 
not  dismiss  the  proceedings  for  want  of  authority  in  the 
clerk  to  set  aside  the  execution  theretofore  issued.  Semhle, 
Revisal,  sec.  614,  would  apply.     Ibid. 

27.  Courts — Regularity   of   Proceedings — Presumptions — Receivers 

— Permission  of  Courts  to  Sue — Interpretation  of  Statutes. — 
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When  It  appears  from  the  record  that  an  action  has  been 
Instituted  against  a  cori>oratIon,  and  after  several  months  a 
receiver  of  the  defendant  has,  upon  motion,  been  made  a 
party  defendant,  without  anything  to  show  when  the  re- 
ceivership was  granted,  the  judgment  of  the  lower  court  in 
overruling  a  demurrer  to  the  complaint,  upon  the  grounds 
tliat  it  is  not  alleged  that  permission  to  sue  the  receiver  had 
been  obtained  from  the  court,  nor  that  the  claim  had  been 
filed,  etc.,  will  be  sustained,  every  presumption  being  in 
favor  of  the  regularity  of  the  proceedings  in  the  Superior 
Court,  and  that  its  judgment  was  authorized  by  law.  The 
statutory  powers  and  duties  of  receivers  of  insolvent  cor- 
porations relative  to  the  courts'  discretion  for  "good  cause 
shown'*  to  allow  suits  against  them,  discussed  by  Allen,  J. 
Black  V.  Poicer  Co.,  468. 

28.  Executors  and  Administrators — Supervision — Poncer  of  Coui'ts 

— Distributee. — The  right  of  administration  is  not  now  as 
important  as  it  was  before  our  statute  of  distributions  was 
enacted,  for  he  now  acts  under  the  direction  of  the  court, 
whose  duty  is  to  see  that  a  competent  person  is  appointed; 
and  the  appointee  cannot,  by  any  act  of  his,  aflCect  the  right 
of  those  entitled  to  share  in  the  distribution  of  the  estate. 
Boj^nton  v.  Heartt,  488. 

29.  Public   AdminUtrator — Removal — Application — Xonresiden ts — 

Interpretation  of  Statutes. — One  who  has  qualified  as  public 
administrator  of  a  decedent's  estate  here  Is  not  subject  to 
^  be  removed  upon  the  application  of  a  nonresident  guardian 

of  nonresident  minors,  heirs  at  law,  they  having  no  right 
of  appointment  in  consequence  of  not  having  the  right  to 
administer  upon  the  estate  in  North  Carolina.  Revisal.  sec. 
5,  subsec.  2.  Wallis  v.  Wallis,  60  X.  C,  78,  and  that  line  of 
cases  relating  to  the  appointing  powers  of  minors,  etc.,  cited, 
distinguished,  and  discussed  by  Allen,  J.     Ibid. 

30.  Carriers  of  Passengers — Stations — Safety  of  Passengers — Xeg- 

ligence — Questions  of  Law. — At  a  flag  station,  where  the  law 
does  not  require  the  carrier  to  provide  depots  or  platforms 
at  the  station,  and  where  the  trains  are  flagged,  it  is  not 
negligence  for  the  carrier  to  lay  a  few  cross-ties  at  intervals 
along  its  right  of  way  for  the  purpose  of  repairing  its  track, 
where  they  are  in  plain  view  of  the  passengers  and  not 
dangerous  to  a  person  exercising  ordinary  care.  Fulghum 
r.  R.  /?.,  555. 

31.  Xonsuit — Plaintiff's  Evidence — Contributory  Xegligence — Ques- 

tions of  Law. — Where  the  plaintiff's  own  evidence  discloses 
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such  contributory  negligence  as  bars  her  recovery,  a  ipotion 
to  nonsuit  should  be  sustained.    Ihid. 

32.  Courts,  Superior — Time  Allotted  to  Plead — Disci-etion — Former 
^  Order — Judgment   by  Default. — An   order   of  the   Superior 

court  Judge  allowing  time  to  file  pleadings,  with  provision 
that  if  the  complaint  is  not  filed  within  a  certain  time  the 
plaintiff  should  suffer  a  nonsuit,  and  after  the  filing  of  the 
complaint  a  judgment  by  default  should  be  entered  if  the 
answer  is  not  filed  within  a  certain  time,  cannot  control  the 
'discretion  of  a  judge  .subsequently  holding  a  term  of  the 
court  in  refusing  to  sign  the  judgment  by  default  and, allow- 
ing the  answer  to  be  filed.  Revisal,  sec.  512.  Church  v. 
Church,  564. 

33.  Courts,  Superior — Time  ATJ^owed  to  Plead — Court's  Discretion 

— Appeal  and  Error. — The  exercise  of  the  discretion  of  the 
trial  judge  in  permitting  an  extension  of  time  to  file  plead- 
ings is  not  reviewable  on  appeal.    Revisal,  sec.  512.     Ibid. 

34.  Practice — New   Trial — Newly  Discovered  Evidence — Supreme 

Court — Discretion. — A  motion  for  a  new  trial  upon  newly 
discovered  evidence  made  in  the  Supreme  Court  is  addreajsed 
to  the  discretion  of  the  Court,  and  in  this  apiieal,  the  evi- 
dence relied  on  being  the  relation  of  the  jurors  to  some  of 
the  commissioners  of  the  plaintiff  county,  the  relationship 

» 

is  regarded  as  too  remote  for  the  exercise  of  this  discretion. 
Gates  County  v.  HiU,  584. 

35.  Appeal  arpd  Error — Criticism  of  Counsel — Expression  of  Opin- 

ion.— It  being  admitted  by  the  parties  to  this  appeal  that 
the  trial  judge  criticised  counsel  in  language  tantamount  to 
an  expression  *bf  opinion,  in  violation  of  the  statute,  a  new 
trial  is  ordered.    Byrd  v.  Sexton,  596. 

36.  Malicious  Burning  —  Severance — Discretion — Appeal   and  Er- 

ror.— The  refusal  of  the  trial  judge  to  order  a  severance  of 
the  trial  under  an  indictment  against  several  defendants  for 
unlawfully  burning  a  house  is  not  reviewable  on  appeal 
except  in  case  of  gross  abuse  of  discretion.    S.  v.  MiUican,  617. 

37.  Motions — Request  for  Bill  of  Particulars — Discretion  of  Courts. 

A  motion  for  a  bill  of  particulars  in  a  criminal  action  is  ad- 
dressed to  the  discretion  of  the  court,  and  is  not  reviewable 
unless  this  discretion  is  grossly  abused  by  him,  which  does 
not  appear  in  this  case,  there  being  nothing  of  record  to 
show  that  the  prisoner  required  any  information  not  appear- 
ing upon  the  indictment  which  was  necessary  to  his  defense. 
-S*.  V.  Hinton,  625. 


IliDEX.'  715 


r 


COlhRTS-^Continued, 

38.  Motions  —  Quash — In  Arrest  of  Judgment — Indictment. — Mo- 

tions to  quash  and  in  arrest  of  judgment  rest  upon  tbe  same 
ground,  the  insufficiency  of  the  warrant,  and  in  determining 
them  the  affidavit  and  order  of  arrest  must  be  considered 
together.    Ihid. 

39.  Same — Statutory  Form — Suffldency. — When  the  warrant  and 

order  of  arrest  for  resisting  and  obstructing  certain  officers 
in  the  performance  of  their  duties,  construed  together,  sub- 
L-     stantially  follow  tbe  statute,  motions  to  quash  and  in  arrest 
of  judgment  should  be  denied.     Ihid. 

40.  Cities  and  Totcns — Health  Ordinances — Extraterritorial  Effect 

— Legislature — Municipal  Discretion — Courts. — From  the  op- 
eration of  an  ordinance  prohibiting  the  keeping  of  hogs  and 
pigs  within  the  corporate  limits  of  an  incorporated  town 
and  beyond  to  the  extent  of  one-fourth  of  a  mile  in  all  direc- 
tions, passed  under  a  legislative  act  conferring  upon  the 
town  the  authority  to  make  sanitary  ordinances  applicable 
to  the  extent  of  one  mile  beyond  its  limits,  an  appeal  shpuld 
be  made  either  to  the  proper  authorities  of  the  city  or  to  the 
Legislature,  for  upon  its  reasonableness  or  unreasonableness 
when  so  authorized  by  the  Legislature  the  courts  are  with- 
out authority  to  act.    ;S^.  v.  Rice,  635. 

COVENANTS.     See  Deeds  and  Conveyances,  34. 

CREDITOR'S  BILL.     See  Equity,  2. 

CREDITS.     See  Receivers,  1 ;  Bills  and  Notes,  15 ;  Judgments,  25. 

CROSSINGS,  RAILROADS.     See  Easements,  14. 

CUSTODIA  LEGIS.     See  Sales,  1. 

DAMAGES.     See  Measure  of  Damages;  Injunctions,  2,  4;  Evidence, 
18,  59;  Fraud  and  Mistake.  3. 

1.  Contracts — Title — Subject  to  Decree — Breach — Notice  of  Defect 

— Damages. — A  contract  or  option  made  by  the  life  tenant  to 
convey  the  fee  in  lands  of  which  the  remainder  is  in  her  chil- 
dren, made  subject  to  a  decree  to  be  obtained  in  court  con- 
firming the  fee  in  her  and  ordering  the  conveyance  thereof 
to  be  made  to  the  vendee,  is  unenforcible.  and  as  the  vendee 
has  entered  into  the  contract  with  notice  of  the  defect  in 
the  vendor's  title,  he  cannot  recover  any  damages  he  may 
have  sustained  by  reason  of  the  breach.  Joyner  v.  Crisp, ' 
199. 

2.  Railroads — Damages  by  Fire — Intervening  yegHgence — Second 

Fire — Proximate  Cause. — When  damages  are  claimed  by  the 
owner  of  lands  adjoining  the  right  of  way  of  a  railroad 
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company,  as  caused  by  a  spark  from  the  negligent  operation 
of  defendant's  locomotive  or  the  use  of  a  defective  spark 
arrester,  the  doctrine  of  proximate  cause  as  laid  down  in 
Doffffctt  r.  R^R"  78  N.  C,  311.  has  no  application,  when  it 
appears  that  plaintlflTs  employee  had  extinguished  the  fire, 
and  thereafter  the  damage  complained  of  was  caused  by 
sparks  from  the  locomotive  setting  out  another  fire.    Ibid. 

3.  Trenpafis — Possession — Pleadings — Damages — Freehold. — In  an 

action  for  damages  for  trespass  on  lands  possession  must  be 
alleged  and  shown ;  but  when  the  damages  claimed  are  to 
the  freehold,  the  land  itself,  the  plaintlflf  must  show  his  title 
at  the  time  of  the  i«Jury  complained  of,  Daniels  r.  R.  R., 
418. 

4.  ^aitie — Deeds  and  Conveyauees. — Damages  for  cutting  timl>er 

under  the  size,  and  not  of  the  kind  conveyed  to  the  defend- 
ant in  a  tlml>er  deed,  and  tho.se  caused  by  his  negligently 
setting  fire  thereto,  are  not  recoverable  by  the  plaintlflf  if 
they  accrue  subsequently  to  his  conveying  the  freehold,  or 
the  land  itself;  but  It  is  otherwise  as  to  any  he  may  have 
sustained  prior  to  that  time,  for  such  damages  are  personal 
to  the  owner  of  the  property  and  do  not  pass  to  his  grantee 
of  the  land.     Ibid. 

5.  Damages  —  fieveral  Plaintiffs  —  Apportionment — Right  of  De- 

fendant.— It  being  established  in  this  case  that  one  of  the 
parties  plaintiff  may  recover  damages  to  the  freehold  of 
the  defendant  for  trespass  before  tlie  execution  of  his  deed 
to  the  other  plaintlflf.  It  is  held,  the  defendant  had  no  voice 
in  tlio  apportionment  of  the  damages  l)etween  the  plalntiflfs. 
Ibid. 

0.  Damages  —  Fright — Profane    Language — Instruetions — Appeal 

and  Error. — In  this  action  for  damages  alleged  to  have  l)een 
caused  to  feme  plaintlflf,  among  other  things,  by  fright  from 
profane  language  used  by  defendant  in  an  "angry  and  mad 
manner,**  plaintiflf's  request  for  special  instructions  were 
properly  refuse<l,  as  from  her  own  testimony  it  appears  that 
she  was  not  frightened  by  the  defendant's  manner  and  lan- 
guage.    Thomas  v.  Ashci'aft,  496. 

DANGEROUS    INSTRUMENTALITIES.     See   Master  and    Servant. 

1.  2,  3,  6,  7,  8,  9. 

DEBTOR  AND  CREDITOR.     See  Receivers,  1;  Executors  and  Ad- 
ministrators, 4;  Parties,  17. 

1.  yotes — Seeuritu — Subrogation — Agreement — Debtor  and  Cred- 
itor— yotiee — Equity. — One    advancing    money    to    a    debtor 
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under  an  agreement  that  the  latter  is  to  take  up  a  note  of 
his  secured  creditor  and  hold  the  security  as  collateral  to 
the  note  given  for  the  money  thus  advanced  is  entitled  to  be 
subrogated  to  the  first  creditor's  rights  In  the  security  upon 
the  discharge  of  his  note  by  payment.  In  the  absence  of 
intervening  equities,  whether  or  not  the  holder  of  the  first 
uote  had  notice  of  the  agreement.    Bank  v.  Bank,  238. 

2.  Same. — A  debtor  who  has  entered  into  an  agreement  to  take 

up  a  note  with  security  in  the  hands  of  his  creditor  with 
money  advanced  for  the  purpose,  and  have  the  securities 
assigned  as  collateral  to  a  note  given  for  the  money  thus 
advanced,  does  not  defeat  the  right  of  the  one  advancing 
the  money  to  be  subrogated  to  the  rights  of  the  holder  of 
the  first  note  in  the  securities,  by  having  them  assigned  to 
himself,  contrary  to  the  agreement,  and  in  the  absence  of 
intervening  equities,  especially,  as  in  this  case,  when  the 
debtor  at  once  placed  the  securities  in  the  hands  of  the 
creditor  advancing  the  money  for  the  purposes  agreed  upon. 
Ibid. 

3.  Same — Trusts  and  Trustees. — Equity  will  not  allow  a  debtor, 

who  has  had  moi^ey  advanced  to  him  with  which  to  take  up 
his  note  secured  by  a  mortgage  under  an  agreement  that  the 
security  will  be  held  as  collateral  to  his  note  given  for  the 
money  advanced,  to  avail  himself  of  a  breach  of  trust  In 
taking  an  assignment  of  the  note  and  mortgage  to  himself 
and  thereby  defeat  the  right  created  by  his  agreement,  upon 
the  faith  of  which  the  money  was  advanced,  but  will  regard 
the  assignment  of  the  security,  if  made  to  the  debtor,  as 
being  for  the  benefit  of  him  to  whom  it  Justly  belongs.    Ibid. 

4.  Same — Assignment  for  Creditors. — An  assignee,  in  a  convey- 

ance for  the  benefit  of  creditors,  takes  subject  to  prior  equi- 
ties by  which  his  assignor  is  bound.    Ibid. 

5.  Sa7ne  —  Registration  —  Xotice. — A  debtor  secured   a   note  by 

mortgage  and  subsequently  made  a  deed  of  assignment  for 
the  benefit  of  his  creditors,  while  the  mortgage  was  out- 
standing and  uncanceled  of  record.  The  land  embraced  In 
the  mortgage  was  Included  In  the  deed  of  assignment :  Held, 
the  uncanceled  mortgage  was  notice  to  the  assignee  of  the 
rights  of  one  who  had  advanced  the  money  to  the  debtor  to 
pay  off  the  mortgage  note  and  who  had  an  equity  to  be 
subrogated  to  the  rights  of  the  holder  thereof  In  the  mort- 
gaged premises.     Ibid. 

DECEIT.     See  Fraud  and  Mistake,  3,  4,  5,  6,  7. 

DECLARATIONS.     See  Evidence,  94,  95. 
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DECREE.     See  Judgments,  7,  8,  9,  10,  11,  12.  15. 
DEED  OF  SEPARATION.     See  Husband  and  Wife. 
DEEDS  AND  CONVEYANCES.     See  Parties,  1. 

1.  Wills  —  Construction — Estates — Potcer  of  Disposition — Refer- 

ence— Deeds  and  Conveyances. — A  deed  made  by  the  devisee 
to  n  life  estate,  with  power  of  disposition,  must  refer  to  the 
power  contained  in  the  will  to  convey  the  fee,  and  In  the 
absence  of  such  reference  only  the  life  estate  Is  conveyed. 
Herring  v.  WifUams,  1. 

2.  Judicial  Sales — Courts^Dcath  of  Commissioner — Deeds  and 

Conveyances — Custodia  Legis — Motion  in  Cause — Procedure. 
When  a  commissioner  appointed  by  the  court  to  sell  land 
has  done  so  in  accordance  with  the  order,  and  has  since  died 
without  making  a  deed  thereof  to  the  purchaser  at  the  sale 
who  has  paid  the  purchase  money,  the  lands  remain  in  cus- 
todia legis,  and  the  remedy  of  an  assignee  of  the  purchaser 
in  possession  under  the  sale  is  by  motion  in  the  original 
cause  for  the  appointment  of  a  commissioner  to  complete 
the  transaction  by  making  a  proper  deed.  Campbell  v.  Far- 
ley, 42. 

3.  Deeds  and  Conveyances  —  Husband  and  Wife  —  Fraud  Upon 

Creditors — Evidence. — In  an  action  to  set  aside  a  conveyance 
from  the  husband  to  his  wife,  alleged  by  his  creditors  to  be 
fraudulent,  there  was  evidence  tending  to  show  that  the 
husband's  creditors  were  pressing  him,  and  one  of  them  had 
secured  a  judgment  against  him  for  $5,000,  after  which  the 
husband  conveyed  all  of  his  real  estate  to  his  wife,  and  on 
the  same  day  executed  a  bill  of  sale  for  a  stock  of  goods  and 
nil  his  property  to  another  person;  the  wife  had  no  property 
except  that  which  her  husband  had  previously  given  to  her, 
and  when  she  took  the  deed  to  the  pro|)erty  knew  of  the-note 
on  which  the  judgment  had  been  obtained,  and  that  it  had 
not  been  paid ;  the  consideration  of  the  deed  to  the  land  was 
a  certificate  of  stock,  a  gift  theretofore  made  to  her  by  her 
husband,  without  consideration.  This  evidence  was  held 
to  be  competent  to  show  the  fraudulent  intent  of  the  hus- 
band in  making  the  conveyance  of  the  land  to  his  wife,  and 
that  she  participated  in  the  fraud  or  executed  the  deed  with 
knowledge  of  it.    Eddlcman  v.  Lentz,  65. 

A.  Fraudulent  Conveyance  —  Consideration — Burden  of  Proof — 
Husband  and  Wife. — In  a  creditor's  bill  to  set  aside  a  deed 
of  land  from  the  husband  to  his  wife  there  was  evidence 
tending  to  show  the  intent  of  the  husband  to  defraud  his 
creditors,  and  that  the  wife  participated  in  the  fraudulent 
transaction,  and  there  was  also  evidence  to  show  that  she 
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was  a  purchaser  for  value.  It  was  held  correct  to  charge 
that  If  the  feme  defendant  purchased  the  property  for  value 
from  her  husband  it  would  shift  the  burden  to  the  plaintiffs, 
and  require  of  them  to  show  that  there  was  actual  intent 
on  the  part  of  the  husbahd  to  defraud  his  creditors,  and  that 
the  wife  either  participated  therein  or  took  the  deed  €rom 
him  with  notice  »of  his  covinous  purpose;  and  it  was  held 
further  that  If,  before  the  husband  became  insolvent,  he 
had,  in  good  faith,  transferred  to  her  certain  certificates  of 
stock,  it  was  a  valid  gift  and  could  be  considered  by  the 
jury  in  passing  upon  the  question  whether  she  had  paid  a 
valuable  consideration  for  the  land  to  her  husband,  there 
being  evidence  that  the  certificate  had  afterwards  been 
transferred  back  to  her  busbajid,  in  consideration  of  the 
deed!    Ibid. 

5.  Contracts  —  Easement  —  Deeds  and  Conveyances — Subsequent 

Purchasers  icith  Notice. — By  parol  agreement  between  the 
owners  of  adjoining  lots,  one  of  them  built  a  brick  building 
on  his  own  land,  one  wall  of  which  rested  partly  on  the  lands 
of  the  other,  and  one-half  the  cost  of  Its  erection  was  to  be 
,paid  by  the  other  party  when  he  should  use  it:  Held,  the 
effect  of  this  agreement  was  to  create  cross-easements  as  to 
each  owner,  which  would  bind  all  persons  succeeding  to  the 
estates  to  which  the  easements  are  appurtenant,  and  in 
equity  a  purchaser  of  the  estate  of  the  owner  so  contracting, 
having  notice  of  the  agreement,  would  take  it  with  the  lia- 
bility to  pay  one-half  the  cost  of  the  wall,  whenever  he 
availed  himself  of  its  benefits.    Reid  v.  King,  85. 

6.  Tenants  in  Common — Partition — Void  Coniwyances — Confirma- 

tion.— A  deed  made  by  a  commissioner  to  sell  the  lands  in 
proceedings  for  partition  among  tenants  in  common  is  in- 
valid unless  the  sale. has  been  confirmed  by  the  court,  or  the 
parties  have  otherwise  become  bound  by  it.  Patillo  v.  Lytic. 
92.  ,  . 

7.  Deeds  and  Conveyances — Comers — Common  Reputation — Parol 

Evidence. — Parol  evidence  of  declarations  as  to  the  placing 
of  the  corner  of  private  lands  of  which  the  title  is  in  dispute 
is  allowed  when  made  ante  litem  motam  by  a  declarant  who 
was  disinterested  at  the  time  and  dead  at  the  time  of  the 
trial ;  and  in  such  case  the  lapse  of  time  is  not  always  con- 
trolling.   Lamb  v.  Copeland,  136. 

8.  Same. — Parol  evidence  of  common  reputation  as  to  the  placing 

of  a  comer  on  the  question  of  private  boundary  Is  also  ad- 
missible in  this  State  when  the  same  Is  shown  to  have  ex- 
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Isted  from  a  remote  period,  and  direct  evidence  of  its  origin 
is  not  lilsely  to  be  procurable.  Such  reputation  must  always 
be  shown  to  have  existed  ante  litem  motam,  and  should 
attach  itself  to  some  monument  of  boundary,  or  natural 
•  object,  or  be  fortified  by  testimony  of  occupation  and  ac- 
quiescence tending  to  give  the  land  some  definite  and  fixed 
location.    Ihid, 

9.  Same. — Testimony  of  a  witness  that  he  had  made  a  survey 
of  the  lands,  the  subject  of  the  action,  in  1897,  and  began  at 
a  pine  stump  which  by  common  reputation  was  a  comer  of 
the  lands  claimed  by  one  of  the  parties  as  embraced  in  his 
deed :  Held,  incompetent,  as  there  was  nothing  to  show  that 
the  common  reputation  offered  had  its  origin  at  any  former 
time  or  at  a  period  so  remote  that  direct  evidence  as  to  the 
placing  of  this  comer  in  question  could  not  have  been  pro- 
cured.    I  hid. 

10.  Same  —  Mutual  Reeognition  —  Harmless  Error. — ^When  in  an 

action  of  trespass  involving  a  disputed  title  to  lands  both 
parties  have  recognlze<l  a  certain  corner  as  being  coi^rect, 
error  in  permittingi  parol  evidence  of  common  reputation  as 
to  its  location  is  harmless.     Ihid. 

11.  Deeds  and  Conreyanees — Trespass — Evidence — Chain  of  Title 

— Same  Description  —  Instructions — Harmless  Error. — When 
the  plaintiff  in  an  action  of  trespass  has  shown  no  actual 
occupation  of  the  lands  by  himself  or  those  under  whom  he 
claims,  it  is  immaterial  and  harmless  for  the  court  to  confine 
him  to  lands  contained  in  the  description  of  his  original 
deed  in  his  chain  of  title,  where  the  description  In  all  of  the 
mesne  conveyances  is  the  same.    Ibid. 

12.  Deeds  and  Conveyances — Timber — Period  to  Cut — Interpreta- 

tion.— A  deed  conveying  standing  timber  on  the  lands  de- 
scribed within  a  time  specified  conveys  only  the  timber  re- 
moved by  the  vendee  within  that  period,  and  the  timber 
then  remaining  belongs  to  the  grantor  or  his  assigns.  Roun- 
tree  v.  Colin-Bock  Co.,  153. 

13.  Same — Extension — yotificatiou — Conditions  Precedent. — When, 

in  a  deed  conveying  standing  timber  upon  lands  to  be  cut 
and  moved  in  a  certain  period  of  time,  there  is  a  clause  ex- 
tending, upon  the  payment  of  a  stipulated  price,  the  time  for 
a  certain  other  period,  the  grantee,  claiming  the  privilege, 
must  notify  the  grantor  of  his  intention  to  exercise  it  before 
or  at  the  expiration  of  the  time  allowed  within  which  the 
timber  should  have  been  removed,  and  pay  or  tender  the 
amount  named  for  the  right  of  this  extension.    Ibid. 
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14.  Same — Additional  Provisions. — The  grantee  of  standing  tim- 

ber failed  or  omitted  to  notify  the  grantor  of  his  intention 
to  take  advantage  of  the  extension  of  time  beyond  the  first 
period  named,  and  to  pay  or  tender  the  amount  specified 
for  the  exercise  of  this  privilege,  and  relied  upon  a  clause 
In  his  deed  reading  that  "the  said  parties  of  the  second  part, 
their  heirs  and  assigns,  shall  have  power  and  are  hereby 
authorized  at  any  period  last  aforesaid  to  enter  upon  the 
lands,"  etc. :  Held^  this  clause  does  not  have  the  effect  of 
waiving  any  of  the  conditions  necessary  to  make  the  exten- 
sion clause  effective,  but  defines  what  may  be  done  under  it 
after  the  conditions  are  performed.    Ibid. 

15.  Deeds  and  Conveyances — Construed  as  a  Whole — Formal  Parts 

— Intent. — In  coBstrulng  a  deed  the  courts  attach  little  Im- 
portance to  the  position  of  its  different  clauses,  but  look  to 
the  whole  instrument,  without  reference  to  formal  divisions, 
to  ascertain  and  effectuate  the  intention  of  the  parties  as 
gathered  from  every  part  of  the  deed,  if  it  can  be  done  by 
any  fair  and  reasonable  construction.    Thomas  v.  Bunch,  175. 

16.  Deeds  and  Conveyances — Reservation  of  Life  Estate — Consid- 

eration of  Support — Defeasance. — A  deed  to  lands  in  consid- 
eration of  support  by  the  grantees  of  the  grantor  and  his 
wife,  with  a  clause  of  defeasance  to  compel  performance, 
in  which  "a  life  estate  Is  hereby  reserved  by'*  the  grantors, 
conveys  only  a  remainder  to  the  grantees  upon  their  per- 
formance of  the  consideration.    Ibid. 

17.  Deeds  and  Conveyances  —  Boundaries,  Changes  —  Parol  Evi- 

dence.— Boundary   lines   of   lands   may   not  be  changed   by 
evidence  of  a  parol   agreement,  except  where  contempora- 
^  neously  with  the  execution  of  the  deed  the  physical  bounda- 

ries are  actually  run  for  the  purpose  of  making  the  deed 
and  are  thereby  given  a  different  placing.  Boddie  v.  Bond, 
154  N.  C,  350,  cited  and  applied.    Boddie  v.  Bond,  2(H. 

18.  Same — Estoppel — Under  ordinary  circumstances,  parties  are 

not  estopped  by  their  parol  agreement  fixing  the  boundaries 
of  lauds  at  a  place  different  from  that  shown  in  their  deeds 
theretofore  executed.  Hanstein  v.  Fen-ell,  149  N.  C,  240, 
cited  and  distinguished.     Ibid. 

19.  Same. — The  defendant  having  bought  lands  adjoining  those  of 

the  plaintiff,  sought  to  estop  the  plaintiff  from  claiming  the 
division  line  given  in  her  deed,  by  her  acts  and  conduct  at 
a  subsequent  time  when  the  defendant  and  his  vendor  sought 
to  agree  upon  and  straighten  the  line  between  the  two  prop- 
erties :    Held,  as  there  is  no  evidence  that  the  plaintiff's  acts 
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or  conduct  induced  tbe  defendant  to  purchase  the  lands, 
there  can  be  no  estoppel.  Boddie  r.  Bond,  154  N.  C.  359, 
cited  and  applied.     Ihid. 

20.  Deeds  and  Cont-eyances — Interpretation — Husband  and  Wife — 

Estates  in  Entireties — 8  it  rvi  cor  ship — Tenants  in  Common. — 
While  in  a  conveyance  of  lands  to  husband  and  wife,  Jointly, 
they  will  take  and  hold  the  estate  by  entireties,  the  survivor 
taking  the  whole,  this  character  of  an  estate  is  not  created 
when  It  appears  by  construction  from  the  conveyance  that 
it  was  not  so  intended,  but  that  the  parties  were  to  take  and 
hold  their  interests  as  tenants  in  common.  Highsmith  v. 
Page,  220. 

21.  Deeds  and  Conveyanees  —  Dtterpretation — hitent. — ^The  court, 

in  construiuK  a  conveyance  of  lands,  will  examine  the  whole 
instrument  with  reference  to  its  separate  parts  to  ascertain 
the  intention  of  the  parties,  and  will  not  construe  as  mean- 
ingless any  part  or  phrase  thereof,  when  a  meaning  may  be 
found  by  any  reasonable  intendment.     Ihid. 

22.  Deeds    and    Conveyanees  —  Intent  —  Interpretation — Husband 

and  Wife — Tenants  in  Common — Deseent  and  Distribution. — 
A  deed  of  lauds  to  husband  and  wife  for  a  consideration  the 
half  of  which  was  funilshed  by  the  latter  from  a  sale  of  her 
own  lands,  made  to  the  husband  and  his  heirs,  and  to  the 
wife  and  her  heirs,  and  to  their  heirs  jointly,  with  the  haben- 
dum exiJressetl  to  the  same  effect,  conveys  to  them  an  estate 
in  common  and  not  of  entireties,  the  wife's  Interest  descendi- 
ble, at  her  death,  to  her  heirs  at  law,  subject  to  the  curtesy 
of  her  surviving  husband.     Ihid. 

23.  Deeds  and   Conreyanees  —  Reformation  —  Equity  —  Fraud   or 

Mistake  —  Proof  Required — Questions  for  Jury. — For  equity 
to  correct  a  deed  for  mistake,  it  must  be  established  by 
clear,  strong,  and  convincing  evidence,  and  it  Is  for  the  Jury 
t(»  determine  whether  the  proof  meets  the  required  standard 
according  to  the  instructions  from  the  court.     Ibid. 

24.  Same — L^sues — Cioud  on   Title. — A  deed  of  lands  to  husband 

and  wife  conveyed  an  estate  in  common  and  not  in  entireties. 
After  the  death  of  the  wife,  the  husband,  assuming  title  of 
the  whole  by  way  of  survivorship,  conveyed  it  to  another. 
There  was  evidence  tending  to  show  that  the  lands  in  con- 
troversy should  have  been  conveyed  separately  to  the  \tife 
as  her  part  of  the  land:  Held,  In  this  case,  evidence  suffi- 
cient for  an  issue  to  be  submitted  to  the  Jury  as  to  the  mis- 
take In  the  deed,  and  to  su.staln  a  suit  to  remove  a  cloud 
upon  the  title  by  the  heirs  at  law  of  the  wife.    Ibid, 
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25.  Deeds  and  Cotiveyances  —  Clerk's  Probate — Requisites — Pro- 
•  hate  Taken  Before  Other  Offleers. — It  is  only  required  for  a 

valid  probate  that  tbe  clerk  should  certify  to  the  proof  of  a 
deed  taken  before  him  under  the  statute,  Revjsal,  sec.  104, 
and  it  is  only  when  he  passes  upon  a  probate  taken  before 
some  other  officer  that  he  is  required  to  certify  to  the  cor- 
rectness of  the  probate  and  certificate,  and  order  the  instru- 
ment to  be  registered  (Revisal,  sec.  999)  according  to  the 
form  prescribed  by  Revisal,  sec.  1001,  or  one  substantially 
the  same.     Lumher  Co.  v.  Branch,  251. 

26.  Deeds  and  Conveyances — Dower  Excluded — Definite  Descrip- 

tion— Evidence  Sufficient. — When  it  appears  that  the  de- 
ceased owned  but  one  tract  of  land,  which  the  administrator 
sold  and  conveyed  in  proceedings  to  pay  his  debts,  subject 
to  dower,  and  the  deed  described  the  land  as  that  from  which 
the  dower  tract  was  taken,  the  allotment  of  the  dower  may 
be  examined  to  ascertain  the  land  intended  to  be  conveyed ; 
and  it  therein  appearing  that  both  the  dower  tract  and  the 
lands  from  which  it  was  taken  were  described  by  metes  and 
bounds,  these  descriptions  are  sufficient  to  admit  of  parol 
identification  of  the  lands  thereunder.  Phillips  v.  Denton, 
299. 

27.  Executors  and  Administrators — Sale  to  Make  Assets — Dced^'i 

and  Conveyances — Recitation  of  Powers. — Where  an  admin- 
istrator acts  under  an  order  to  sell  land  to  make  assets  to 
pay  debts  and  in  accordance  therewith  sells  the  lands  and 
executes  his  deed  to  the  purchaser,  it  is  not  necessary  that 
he  recite  the  order  in  the  execution  of  his  deed  for  the  deed 
to  be  valid,  for  by  implication  power  is  conferred  by  the 
order.     IhfrJ. 

28.  Options  —  Descriptions  —  Pawl    Evidence.  —  Defendants    gave 
i  plaintiffs  an  option  on   lands  known   as  the  M.  place,   the 

same  on  which  Mrs.  M.  "resides  at  the  present  .time,"  giving 
the  adjoining  owners  by  name,  containing  1,.500  acres,  more 
or  less,  lying  "on  the  waters  of  Mill  Creek,  near  the  waters 
of  Hood  Creek."  with  further  si)ecification  that  it  "is  all  of 
the  lands  owned  by  Mrs.  M."  and  certain  others,  "in  the 
county  of  Brunswick,  State  of  North  Carolina."  When  the 
purchase  money  was  tendered,  the  defendants  offered  a  deed 
leaving  out  the  further  specifications  that  it  was  all  the 
lands  owned  by  Mrs.  M.  and  the  certain  others  in  Bruns- 
wick County,  and  it  was  Held,  (1)  the  words  of  the  further 
specification  were  merely  words  of  description  without  obli- 
gation on  defendant's  part  to  convey  such  land  if  outside 
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of  the  boundaries  specified  in  the  option;  (2)  parol  evidence 
Vas  competent  to  show  what  lands  were  embraced  within 
the  description  in  the  option  of  the  M.  place  on  which  Mrs. 
M.  resided  at  that  time,  upon  plaintifiTs  contention  that  the 
option  (Called  for  66  acres  more  than  the  deed  conveyed. 
Gaylord  t?.  McCoy,  325. 

20.  Deeds  and  Conveyances — Interpretation — Intent. — A  deed  will 
be  construed  so  as  to  effectuate  the  intent  as  gathered  from 
the  entire  instrument  when  it  can  be  done  by  any  reasonable 
interpretation.    Acker  v.  Pridgen,  337. 

30.  Same  —  Hahendum  —  Remainders. — A  conveyance  of  land,  in 

the  premises,  being  **unto  the  party  of  the  second  part  and 
to  his  heirs  and  assigns,"  and  In  the  habendum,  unto  the 
second  party  "during  the  term  of  his  natural  life,  and  after 
his  death"  to  certain  named  children  of  his:  Held,  the 
failure  to  mention  the  children  as  formal  parties  does  not 
avoid  the  limitation  to  them  by  way  of  remainder.    Ibid. 

31.  Same — Rule  in  Shelley's  Case — Heirs  of  the  Body. — The  prem- 

ises of  a  deed  to  lands  being  to  the  "party  of  the  second  part 
and  to  his  bodily  heirs  and  assigns,"  and  in  the  habendum 
"during  the  term  of  his  natural  life,  and  after  his  death"  to 
certain  named  children :  Held,  the  words  bodily  heirs  con- 
strued with  the  words  of  the  habendum  to  mean  children. 
Ihid. 

32.  Deeds  and  Conveyances — Interpretation — Hahendum — Strang- 

ers— Limitations. — While  a  stranger  to  a  deed  cannot  be  in- 
troduced in  the  habendum  clause  to  take  in  fee,  he  can  take 
in  remainder,  when  by  construction  of  the  entire  instrument 
it  appears  that  the  intention  of  the  parties  is  thus  given 
effect.     Ibid. 

33.  Dpcds  and  Conveyances — Interpretation — Stare  Decisis — Lim- 

itation— Rule  in  Shelley's  Case. — The  doctrine  of  stare  de- 
cisis Invoked  by  the  defendant  cannot  be  given  effect  in 
this  case,  as  she  acquired  the  property  by  deed  from  her 
husband  for  a  nominal  consideration,  and  not  being  a  pur- 
chaser for  value,  could  stand  in  no  better  attitude  than  her 
grantor.    Ibid. 

34.  Deeds  and  Conveyances — Covenants  —  Intention — Interpreta- 

tion.— Covenants  in  a  deed  are  construed  most  strongly 
against  the  grantor,  and  any  language  evidencing  such  an 
Intention  is  suflScIent.     Tarault  v.  Seip,  363. 

35.  Deeds  and  Conveyances — Fraud  and  Deceit — False  Represen- 

tations— Evidence. — In  order  to  recover  damages  for  ft-aud 


INDEX.  725 


DEEDS  AND  CONVEYANCES— Con^iwMed.  ' 

in  the  procurement  of  a  sale  of  lands,  there  must  be  false 
representations  as  an  inducement  of  purchase,  and  shown 
to  have  been  the  reason  for  making  the  contract,  and  relied 
on.    Ihid. 

36.  Same. — Actions  for  fraud  and  deceit  rest  In  the  intention  with 

which  the  representation  is  made,  and  not  upon  the  repre- 
sentations alone.    Ibid.- 

37.  Same — Scienter — Burden  of  Pfoof. — When  damages  are  sought 

In  an  action  by  the  vendee  of  lands  for  fraud  and  deceit  in 
U  the  procurement  of  the  purchase,  claiming  that  certain  lands 

were  represented  as  being  included  in  the  description  in  the 
deed,  when  in  point  of  fact  they  were  not,  the  burden  of 
proof  is  on  the  vendee  relying  upon  the  fraud  to  prove  the 
scienter  of  the  vendor;  and  the  principle  holding  the  vendor 
liable  for  his  statement,  when  the  representation  Is  a  part 
of  the  warranty,  whether  it  be  true  or  not,  has  no  applica- 
tion.   Ibid, 

38.  Sam-e — yonsuit. — In  the  contemplation  of  purchase  of  a  large 

tract  of  lands  the  vendee  sent  Its  agents*  for  the  purpose  of 
examination,,  who  were  Informed  by  the  agent  of  the  vendor 
that  he  had  not  been  over  the  lands  and  was  unacquainted 
with  Its  boundaries.  The  vendor's  agent  was  sick  and  only 
showed  certain  lands  in  cultivation,  and  sent  another  per- 
son with  the  vendee's  agents  to  show  them  the  boundaries, 
who,  at  a  certain  place,  said.  "This  ditch  marks  the  line," 
whereas  the  ditch  only  marked  a  part  of  the  boundary  and 
excluded  the  lands  in  controversy,  which  belonged  to  an  ad- 
joining owner.  The  vendee's  agents  were  given  full  oppor- 
tunity to  examine  the  lands,  and  could  have  ascertained 
that  the  lands  In  controversy  were  not  included  in  the 
boundaries  subsequently  given  In  the  deed:  Held,  no  evi- 
dence In  an  action  for  damages  for  fraud  and  deceit,  and  a 
p  motion  for  nonsuit  should  be  granted.    Ibid, 

39.  Equity — Deeds  and  Conveyances — Draftsman — Legal  Effect  of 

Words — Mutual  Mistake. — A  mistake  made  by  draftsman  in 
describing  the  lands  conveyed  by  the  deed,  so  that  the  lan- 
guage used  did  not  have  the  legal  effect  Intended,  of  except- 
ing certain  lands  from  the  description,  and  which  was  not 
intended  by  either  the  grantor  or  grantee  to  be  conveyed,  is 
a  mistake  of  fact  which  a  court  of  equity  will  relieve  against. 
Pelletier  v.  Cooperage  Co.,  403. 

'  40.  Same. — The  parties  to  a  deed  having  agreed  upon  the  sale  and 

purchase  of  certain  lands,  exclusive  of  a  certain  tract 
allotted  as  a  widow's  dower,  the  draftsman,  after  describing 
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the  lands  In  the  deed,  attempted  to  exclude  the  dower  in  the 
following  terms:  "saving  and  excepting  the  widow  A's 
dower*' :  Held,  the  mistake  hy  the  draftsman  in  the  efficacy 
of  the  words  employed  to  exclude  the  dower  land  was  one 
of  fact  against  which  equity  will  relieve.    Ihid. 

• 

41.  Same — Succesnive   Conveyances — Purchasers  trith   yotice. — A 

draftsman  failed,  in  drawing  a  conveyance  of  lands,  to  carry 
out  the  mutual  intention  of  the  parties  in  excluding  from 
the  description  certain  dower  interests,  hy  use  of  the  terms, 
"saving  and  excepting  the  widow  A's  dower."  This  same 
mistake  in  the  words  employed  was  made  in  subsequent 
deeds  by  the  use  of  the  same  words,  but  with  the  knowledge 
of  the  parties  that  the  widow's  dower  was  intended  to  have 
been  excluded :  Held,  equity  will  relieve  against  the  mis- 
take in  the  subsequent  conveyances.     Ihid. 

42.  Equity — Mutual  Mistake — Knowledge — Limitation  of  Actions. 

The  statute  of  limitations  begins  to  run  from  the  discovery 
of  a  mistake  of  the  draftsman  in  the  wording  of  his  deed 
from  the  time  the  mistake  is  discovered,  or  should  have  been 
discovered  in  the  exercise  of  ordinary  care.  Revisal,  sec. 
81H5  (0).     Ihid. 

43.  Timher — Prior  Damages — Deeds  and  Conveyances.^ — ^Damages 

for  cutting  tlml)er  under  the  size,  and  not  of  the  kind  con- 
veyed to  the  defendant  in  a  timber  deed,  and  those  caused 
by  his  negligently  setting  fire  thereto,  are  not  recoverable  by 
the  plaintiff  If  they  accrue  subsequently  to  his  conveying 
the  freehold,  or  the  land  itself;  but  it  Is  otherwise  as  to 
any  he  may  have  sustained  prior  to  that  time,  for  such  dam- 
ages are  personal  to  the  owner  of  the  property  and  do  not 
pass  to  his  grantee  of  the  land.     Daniels  v.  R.  R..  418. 

44.  Corporations — Title — Partnerships — Deeds  and  Conveyances. — 

It  is  no  defense  to  an  action  to  recover  damages  to  the  free- 
hold that  the  plaintiff's  corporate  existence  was  denied  and 
not  sufficiently  established,  and  therefore  a  conveyance  of 
the  locus  in  quo  to  It  as  a  corporation  did  not  pass  title,  for 
in  the  absence  of  objection  by  defendant  that  the  individuals 
composing  the  partnership  were  not  parties,  the  plaintiff 
may  maintain  its  action  In  the  partnership  name.    Ihid. 

45.  Deeds  and  Conveyances — Timher  Deeds— zlnterpretat ion — Ex- 

clusion of  Certain  Timher. — ^The  expression  in  a  deed  to  tim- 
ber, that  the  grantee  "shall  have  the  further  right  to  take 
and  use  such  of  the  dead  down  timber,  etc.,  including  small 
gum,  etc.,  as- may  be  necessary  for  the  puri>ose  of  construct- 
ing and  maintaining  and  operating  the  said  roads  and  rail- 
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roads,  etc.,"  Is  Held  in  this  case  to  exclude  the  use  of  cedar, 
which  was  growing  upon  the  lands,  by  the  use  of  the  words 
"including  small  gum."    Ibid,   ' 

46.  Deeds  and  Conveyanees — Boundaries — Constructive  Possession 

— Limitation  of  Actions. — When  both  parties  claim  lands 
from  a  common  source  of  title,  and  one  of  them  has  shown 
actuaJ  possession  on  the  west  side  of  a  certain  creek  under  a 
deed  which  includes  in  its  boundaries  the  locus  in  quo  lying 
on  the  east  side  of  the  creek,  also  within  the  description  of 
the  dee<l  of  the  adverse  party,  but  of  which  neither  party 
has  had  actual  possession,  the  constructive  possession  of 
the  former  will  extend  to'  the  eastern  boundaries  of  his 
deed,  and  will  ripen  title  to  the  lands  therein  embraced 
after  the  lapse  of  the  statutory  period  of  time.  Pheeny  v. 
Hughes,  464. 

47.  Deeds  and  Conveyances — Trusts  and  Trustees  —  Evidenee. — 

The  quantum  of  proof  required  to  establish  a  trust  under 
the  deed  In  this  case.  Held,  sufficient  under  Harding  v.  Long, 
103  X.  C,  1,  and  that  line  of  cases.  Makely  v.  Montgomery, 
500. 


DEFAULT.     See  Mortgages,  2. 

DEFENSES,  INCONSISTENT.     See  Pleadings,  10. 

DEMURRER.     See  Pleadings,  2,  8. 

1.  Judgments   Xon    Obstante — Demurrer — Distructions — Praetiee. 

When  in  defense  of  an  action  to  recover  rents  tlie  defendant 
denies  tlie  plalntiflTs  allegations  and  alleges  a  breach  of  con- 
tract as  a  bar  to  the  action,  the  answer  raises  the  general 
issue,  and,  before  verdict,  the  objecting  party  should  either 
demur  to  the  evidence,  if  it  Is  Insufficient,  or  request  the 
judge  to  direct  a  verdict  in  his  favor  because  of  its  insuffi- 
ciency.   Baxter  v.  Irvin,  277. 

2.  Publie  High  ways — Cartways — Petition — Sufficiency — Demurrer 

Ore  Ten  us — Dtterpretation  of  Statutes. — A  petition  for  a 
cartway  over  the  lands  of  the  respondents  alleged  that  it 
was  necessary  In  order  to  get  a  convenient  pathway  and 
outlet, to  the  public  road  to  cross  the  respondents*  land,  and 
that  the  resjumdents  closed  up  an  old  pathway  which  had 
run  through  their  lands  tot.  over  forty  years,  greatly  to  the 
detriment  and  inconvenience  of  the  i)etit loners :  Held,  the 
I)etition  stated  facts  sufficient  to  constitute  a  cause  of  action, 
and  it  should  not  be  dismissed  ui>on  a  demurrer  ore  ten  us. 
Revisal,  sec.  2686.    Barber  v.  Griffin,  348. 
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3.  Railroads — Rights  of  Way — Highways — Pleadings — Demurrer, 
Tbe  complaint  in  an  action  alleging  tbat  a  railroad  company 
had  laid  out  and  used  a  public  road  over  the  plaintifTs  lands 
under  the  care  and  In  the  charge  of  certain  township  road 
commissioners  causing  the  latter  to  go  upon  his  lands  to 
the  side  of  the  railroad  right  of  way,  to  plaintiff's  damage, 
without  allegation  that  the  railroad  company  had  entered 
upon  his  lands  or  committed  any  act  causing  him  injury,  or 
any  relationship  which  would  cause  liability  to  tbe  railroad 
for  tbe  acts  of  tbe  commissioners,  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  as  against  the  railroad 
company,  and  is  demurrable.    Hicks  v.  R.  R.,  393. 

DESCENT  AND  DISTRIBUTION. 

1.  Deeds  and  Conveyances — Intent — Interpretation — Husband  and 

Wife — Tenants  in  Common — Descent  and  Distribution, — A 
deed  of  lauds  to  husband  and  wife  for  a  consideration  the 
half  of  which  was  furnished  by  the  latter  from  a  sale  of 
her  own  lands,  made  to  the  husband  and  his  heirs,  and  to 
tbe  wife  and  her  heirs,  and  to  their  heirs  Jointly,  with  the 
habendum  expressed  to  the  same  effect,  conveys  to  them  an 
estate  In  common  and  not  of  entireties,  the  wife's  interest 
descendible,  at  her  death,  to  her  hefrs  at  law,  subject  to  the 
curtesy  of  her  surviving  husband.    Highsmith  v.  Page,  226. 

2.  Descent  and  Distribution — yext  of  Kin — Mother — Interpreta- 

tion of  Statutes. — When  an  Intestate  leaves  no  children,  but 
a  mother  and  sisters,  his  mother  is  bis  next  of  kin  and 
entitled  to  share  equally  in  his  personalty  with  his  widow, 
Revisal,  sec.  133  (3).     Wells  v.  Wells,  330. 

DISCRETION.     See  Courts,  5,  18,  28,  32,  33,  34,  36,  37,  40;  Schools 
and  School  Districts,  1,  2,  3;  Mandamus,  2;  Counties,  1,  5. 

DISCRIMINATION.     See  Constitutional  Law,  2,  19,  20. 

DIVIDENDS.     See  Receivers,  1. 

DIVISION.     See  Tenants  In  Common,  2. 

DIVORCE.    See  Husband  and  Wife,  6,  9. 

DOWER.     See  Estates,  11. 

DRAFTS.     See  Bills  and  Notes,  9. 

DRAWBRIDGES.     See  Navigable  Waters,  1,  2,  3,  4,  5,  6. 

DRUGGIST.    See  Cocaine. 
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EASEMENTS.     See  Statute  of  Frauds,  2.  3;  Railroads,  2;  Naviga- 
ble Streams,  4,  5. 

1.  Public   Highicaps  —  Prescriptive    Rights  —  Easements — Incon- 

sistent Pleadings. — A  claim  of  a  prescriptive  right  to  the  use 
of  an  old  pathway  across  the  respondents'  land,  or  of  an 
easement  therein,  is  inconsistent  with  the  character  of  pro- 
ceedings by  petition  to  get  a  convenient  pathway  and  outlet 
to  a  public  road  across  the  respondents'  lands.  Revisal,  sec. 
2686.    Barher  v.  OHffln,  348. 

2.  Highways  —  Cartxtays  —  Condemnation — Eminent  Domain. — 

Cartways  are  QU4isi-i^\xh\\c  roads  in  which  the  public  have  a 
direct,  personal  interest,  and  condemnation  of  private  prop- 
erty for  such  a  use  is  sustained  as  a  valid  exercise  of  the 
power  of  eminent  domain.    Ihid. 

3.  Public  Highways  —  Cartways  —  Old  Cartways — Evidence. — In 

proceedings  under  a  petition  for  a  cartway  over  respond- 
ents' lands  there  was  evidence  tending  to  show  that  the 
respondents  had  closed  up  an  old  pathway  across  their  lands 
to  the  petitioners'  great  inconvenience,  etc.:  Held,  evidence 
as  to  the  use  of  the  old  pathway,  its  convenience  and  direct- 
ness, was  competent  as  tending  to  prove  its  convenience  to 
tlie  public,  permitting  the  Jurors,  should  they  see  fit,  to  lay 
out  the  new  pathway  over  the  route  of  the  old  one.    Ibid. 

4.  Public  Highways — Cartways — Proceedings  to  Establish — Evi- 

dence— Elernents  for  Consideration. — In  proceedings  under  a 
petition  for  a  cartway  over  respondents'  lands,  a  request  for 
instructions  is  properly  refused,  that  if  petitioners  by  acting 
together  can  establish  a  cartway  over  their  own  lands  to 
the  public  road,  they  are  not  entitled  to  the  cartway  over 
the  respondents'  lands,  for  it  Ignores  the  question  of  dis- 
tance, convenience,  and  reasonableness.    Ibid. 

5.  Railroads  —  Easements  —  Rights  Acquired — Use  by  Owner  of 

Lands. — Only  an  easement  In  lands  passes  from  the  owner 
to  a  railroad  company  under  condemnation  proceedings  (Re- 
visal, sec.  2575),  divesting  all  the  rights  of  owners  who  are 
parties  to  the  proceedings  In  such  easement  during  the  cor- 
porate existence  of  the  company  (Revisal,  sec.  2587),  but 
allowing  them  to  use  and  occupy  the  right  of  way  In  any 
manner  not  inconsistent  with  the  easement  acquired.  R.  R. 
V.  McLean,  498. 

6.  Railroads — Easements — Use  by  Railroad — Secessity — How  De- 

termined.— A  railroad  company  may  use  and  occupy  a  right 
of  way  acquired  by  It  under  condemnation  proceedings,  when, 
in  Its  own  Judgment,  the  proper  management  and  business 
necessities  of  the  road  may  require  It.    Ibid. 
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7.  Railroads  —  Easetncnts  —  Additional   Burdens — Otrner's   Com- 

pensation.— When  a  railroad  company  puts  additional  bur- 
dens upon  a  right  of  way  which  it  has  acquh*ed  by  condem- 
nation, not  properly  embraced  in  the  general  purpose  for 
which  it  was  obtained,  the  owner  is  entitled  to  compensa- 
tion for  them.    Ihid. 

8.  Railroads  —  Easements — Measure  of  Damages — Mineral — Spe- 

cial Circumstances. — In  awarding  damages  to  the  owner  of 
lands  for  an  easement  therein  acquired  for  railroad  pur- 
poses, there  should,  as  a  general  rule,  be  included  the  market 
value  of  the  land  actually  covered  by  the  right  of  way,  sub- 
ject to  modification  under  special  circumstances,  as  where 
there  is  a  mineral  deposit  of  the  use  of  which  the  easement 
does  not  interfere.     Ibid. 

0.  Railroads  —  Easements — Measure  of  Damages — Special  Bene- 
fits.— The  owner  of  lands  through  which  a  railroad  has 
acquired  a  right  of  way  by  condemnation  Is  entitled  to  re- 
cover therefor  the  damages  done  to  the  remainder  of  the 
tract  or  portions  of  the  land  used  by  him  as  one  tract,  de- 
ducting from  the  estimate  the  pecuniary  benefits  or  ad- 
vantages which  are  special  and  peculiar  to  the  tract  in 
question,  but  not  those  which  are  shared  by  him  in  common 
with  other  owners  of  lands  of  like  kind  in  the  same  vicinity. 
Ibid. 

10.  Condemnation — Easements — Cartways — Situation    of    Lands — 

Propfjsed  Buildings — Evidence. — In  proceedings  to  lay  out  a 
cartway  over  the  lands  of  another  whereon  there  Is  a  right 
of  way  of  a  railroad  company,  it  is  competent  for  the  peti- 
tioner to  show  at  the  trial  the  exact  situation  of  his  lands, 
the  uses  to  which  they  were  susceptible,  and  hence,  in  this 
case,  evidence  was  properly  admittetl  which  tended  to  show 
that  the  petitioner  intended  to  erect  a  dwelling  on  his  lands 
east  of  the  railroad,  from  whence  there  was  no  proper  out- 
let ;  its  location :  that  the  timber  to  be  used  for  the  purpose 
was  to  be  cut  from  the  west  side  of  the  railroad,  and  its 
location,  and  the  distance  between  the  ttmber  and  the  pro- 
pose<l  dwelling  by  the  crossing  in  use  at  the  time  of  filing 
the  petition,  and  by  the  proposed  new  cartway.  Gorham  v. 
R.  R.,  504. 

11.  Condemnation-^Ea.^cments — Cartways — Board   of   Supervisors 

— Order  —  Evidence  —  Corroboration  —  Harmless  Error. — At 
the  trial  In  the  Superior  Court,  on  appeal  from  an  order  of 
the  board  of  supervisors  allowing  a  cartway  to  be  established 
over  the  lands  of  another,  the  order  of  the  board  is  properly 
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admitted  in  evidence  to  sbow  the  jury  the  location  of  the 
cartway  and  in  corroboration  of  the  supervisors  who  have 
testified ;  and  Held,  further,  the  fact  that  the  order  had  been 
made  would  necessarily  imply  that  the  cartway  located  was 
ne'cessary.  Just,  and  reasonable,  and  its  introduction  would, 
in  any  event,  be  without  prejudice  to  the  respondent.    Ibid. 

12.  Condemnation  —  EasementH  —  Curt  ways  —  Former   Requests — 

Different  Locations — Evidenee. — Evidence  that  a  petitioner 
for  a  cartway  over  the  lands  of  another  had  theretofore  re- 
quested a  cartway  at  a  different  location  to  the  one  laid  off, 
which  was  not  objected  to  by  the  respondent.  Is  incompetent, 
as  it  would  not  be  an  aid  to  the  jury  in  determining  the 
matter  and  would  not  be  a  bar  to  the  proceedings.    76 id. 

13.  Con dem nation — Easem en ts — Ca rtica ys — Perm iss i ve  Wa ys — E v- 

idenee — Interpretation  of  Statutes. — Under  the  language  and 
spirit  of  Revlsal,  sec.  2086,  a  petitioner  for  a  cartway  over 
the  lands  of  another  becomes  entitled  thereto  by  showing 
that  there  is  no  public  road  leading  to  his  lands;  that  the 
proposed  cartway  Is  necessary,  reasonable,  and  just ;  and 
the  existence  of  a  permissive  way  Is  evidence  for  the  con- 
sideration of  the  Jury,  but  not  fatal  to  his  demand.  Ford  v. 
Manning,  152  X.  C,  151,  cited  and  approved.     Ibid. 

14.  Con  dem  nat  ion  —  Easem  en  ts — Ca  rt  wa  ys — Ra  ilroa  d    Crossings — 

Danger — Questions  for  Jury. — The  mere  fact  of  danger  of 
crossing  a  railroad  right  of  way  will  not  bar  the  rights  of  a 
petitioner  for  a  cartway  across  one,  the  danger  of  crossing 
at  the  proposed  location  being  for  the  consideration  of  the 
jury.    Ibid. 

EJECTMENT. 

1.  Ejeetment — Rentals,  ete. — Limitation  of  Aetions. — This  action 

to  recover  possession  of  lands  known  as  "the  Homestead," 
alleging  want  of  title  in  the  defendant,  and  for  the  recovery 
of  rents,  is  held.  In  effect,  a  proceeding  in  ejectment,  wherein 
the  provisions  of  Revlsal.  654,  apply,  that  **the  defendant 
shall  not  be  liable  for  such  annual  value  for  any  longer  time 
than  three  years  before  the  suit,  or  for  damages  for  any 
such  waste  or  other  injury  done  before  said  three  years, 
unless  when  he  claims  for  Improvements  as  aforesaid.'* 
Whitfield  v.  Boyd,  451. 

2.  Same — Betterments. — In  an  action  in  ejectment,  the  defend- 

ant claiming  for  improvements  put  upon  the  land  is  entitled 
to  have  the  betterments,  placed  by  him  in  good  faith  and 
without  notice,  assessed,  not  to  exceed  the  amount  actually 
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expended  by  him.  with  Interest  thereon,  and  not  to  exceed 
the  Increased  value  of  the  premises  at  the  time  of  the  assess- 
ment which  has  been  caused  thereby;  and  if  the  better- 
ments exceed  In  value  the  rental  and  damages  for  waste, 
the  rents  and  profits  accruing  prior  to  the  three  years  may 
be  assessed  so  far  as  to  balance  the  improvements,  but  no 
further.  Revisal,  sees.  653,  654.  655,  656.  657,  658.  Reid  v. 
Ejcum,  84  X.  C,  430,  cited  and  distinguished.     Ihid, 

3.  Same — Married  Women — Homestead. — When  a  married  woman 
has  brought  her  action  in  the  nature  of  ejectment  and  claims 
rents  and  damages  for  itrf  wrongful  detention,  and  the  de- 
fendant holding  under  color  of  title  believed  by  him  to  be 
good  has  made  permanent  improvements,  the  statutes  regu- 
lating the  adjustments  to  be  made  under  such  circumstances 
apply  (Revisal,  653,  and  other  sections)  ;  and  the  plaintiff 
has  no  claim  of  homestead  in  preference  to  the  defendant's 
lien.  Revisal,  sec.  408,  permitting  a  feme  covert  to  sue 
without  joining  her  husband;  chapter  78,  Laws  of  1899, 
repealing  the  exemption  of  married  women  from  the  statute 
of  limitations,  and  the  effect  of  the  Constitution  of  1868, 
discussed  In  its  application  to  this  subject  by  Clark,  Cy  J. 
Ibid. 

ELECTRICITY.     See  Master  and  Servant,  1,  2,  3.  6,  7.  8,  9;  Eminent 
Domain. 

EMINENT  DOMAIN.     See  Easements. 

1.  Eminent  Domain — Electric  Companies — Condemnation  —  Pub- 

He  Uses — Interpretation  of  Statutes. — A  corporation  engaged 
In  manufacturing  or  producing  electricity  for  the  purpose  of 
distribution  and  sale  to  Its  users,  and  for  the  operation  of 
railways  and  other  purposes,  may  exercise  the  power  of 
eminent  domain  and  condemn  lands  for  the  erection  of 
poles,  the  establishment  of  ofllces,  and  other  appropriate 
purposes,  under  authority  of  the  Revisal,  sees.  1571-1577. 
upon  making  a  just  compensation  therefor;  and  such  is  not 
a  taking  of  private  property  for  a  private  use.  Wissler  v. 
Power  Co.,  465. 

2.  Eminent  Domain — Electric  Companies — Condemnation — Consti- 

tutional Law. — ^The  provisions  of  sections  1571-1577,  empow- 
ering electric  iK)wer  or  lighting  companies,  etc..  to  condemn 
lands  for  the  erection  of  poles,  establishment  of  offices,  and 
other  appropriate  purposes,  are  constitutional  and  valid. 
Ibid. 

ENTRY.     See  State's  Land.  3. 
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EQUITY.     See  Injunctions,  4. 

1.  Judicial  Sales — Order  as  to  Payment — Directory — Time  2fot  of 
f  the  Essence — Irregularities. — When  a  sale  of  lands  has  been 

made  by  a-  commissioner  appointed  by  the  court  under  an 
order  that  the  purchaser  at  the  sale  pay  the  purchase  money 
by  a  certain  time,  and  the  pur.chase  money  has  either  been 
paid  and  accepted  by  the  court  or  the  proper  parties  in 
interest  at  a  different  or  later  date,  it  is  immaterial  that  it 
was  not  paid  ad  diem,  the  order  being  merely  directory,  and 
time  not  being  of  the  essence  of  the  contract,  but  the  matter 
being  within  the  discretion  and  control  of  the  court.  Camp- 
f  hell  V.  Farley,  42. 

2.  Principal  and  Surety — Judgment — Assignment — Implied  Prom- 

ise to  Pay — Creditor's  Bill. — Sureties  who  have  paid  a  Judg- 
I  ment  against  themselves  and  their  principal  may  maintain 

an  action  against  him  upon  his  implied  promise  to  reimburse 
them  for  the  money  they  have  paid  on  the  Judgment,  and  in 
the  same  action  may  ask  for  a  cancellation  of  any  fraudulent 
conveyance  made  by  him.    Eddleman  v.  Lentz,  65. 

3.  Contracts  —  Oral — Party  Walls — Abutting  Oioner — Agreement 

to  Pay — Equity — Statute  of  Frauds. — A  parol  agreement  be- 
tween adjoining  owners  of  lands  that  one  should  .build  a 
division  w^all  partly  on  the  lands  of  each  owner  and  for  the 
use  of  both,  for  which  the  other  was  to  pay  one-half  of  the 
cost  in  the  event  he  should  thereafter  use  it,  is  enforcible  in 
equity  after  the  wall  has  been  built  by  the  one  and  the  other 
^  has  used  it  accordingly;  and  being  enforced  upon  equitable 

principles,  it  does  not  fall  within  the  meaning  of  the  statute 
of  frauds,  which  requires  that  a  contract  concerning  lands 
or  interests  therein  be  in  writing.    Reid  v.  King,  85. 

4.  Same — Easement — Deeds  and  Conveyances — Subsequent  Pur- 
chasers with  Notice. — By  parol  agreement  between  the  owners 
of  adjoining  lots,  one  of  them  built  a  brick  building  on  his 

I  own  land,  one  wall  of  w^hich  rested  partly  on  the  lands  of  the 

other,  and  one-half  the  cost  of  its  erection  was  to  be  paid  by 
the  other  party  when  he  should  use  It:  Held,  the  effect  of 
this  agreement  was  to  create  cross-easements  as  to  each 
owner,  which  would  bind  all  persons  succeeding  to  the  estates 
to  which  the  easements  are  appurtenant,  and  in  equity  a 
purchaser  of  the  estate  of  the  owner  so  contracting,  having 
notice  of  the  agreement,  would  take  It  with  the  liability  to 
pay  one-half  the  cost  of  the  wall,  whenever  he  availed  him- 
self of  its  benefits.    Ibid. 

5.  Same— Incorporeal  Hereditaments. — ^When  by  parol  agreement 
one  owner  of  lands  has  built  a  party  wall  one-half  upon  his 
own  land  and  the  other  half  upon  that  of  an  adjoining 
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owner,  and  the  latter  had  agreed  to  pay  for  one-half  of  the 
wall  when  he  should  use  it,  equity,  toglve  effect  to  the  agree- 
ment, will  regard  the  agreement  as  creating  an  incorporeal 
hereditament  (in  the  form  of  an  easement)  out  of  the  uncon- 
veyed  estate,  rendering  It  apimrtenant  to  the  one  conveyed, 
and  binding  ui>on  the  title  of  subsequent  assignees  with 
notice.     Ihid. 

6.  Courts — Form  of  Action — Equity — Pleadings. — Actions  at  law 

and  suits  In  equity  being  adjudicated  and  determined  under 
our  statute  by  the  same  tribunal,  equities  will  be  adminis- 
tered therein  where  they  sufficiently  arise  upon  the  allega- 
tions of  the  pleadings,  without  regard  to  the  form  or  manner 
In  which  they  are  alleged.    Ibid. 

7.  Trusts  and  Trustees — Religious  Societies — Failure  of  Trustee — 

Equity. — The  courts,  in  their  equitable  jurisdiction,  would  not 
permit  the  trusts  declared  in  the  deed  of  the  Shiloh  Associa- 
tion of  churches  to  fail  for  the  want  of  a  trustee;  and  if 
these  trusts  are  considered  for  charitable  purposes,  the  courts, 
under  jiroper  conditions,  would  appoint  trustees  from  time  to 
time,  under  Revlsal,  sec.  3923.     Church  v.  Trustees,  119. 

S.  Equity — Contracts  to  Convey — Entirety — Vendor  and  Vendee — 
Part  Performance — Damages. — When  upon  the  face  of  a  con- 
tract to  convey  lands  It  appears  that  it  is  to  be  performed  In 
Its  entirety,  it  Is  unenforcible  as  to  a  part,  and  hence  the  rule 
does  not  apply  that  where  a  vendor  has  not  substantially  the 
whole  Interest  he  has  contracted  to  sell,  the  purchaser  can 
insist  on  having  all  that  the  vendor  can  convey,  with  com- 
pensation for  the  difference.    Joyner  r.  Crisp,  199. 

9.  Same — Title — Subject  to  Decree — Breach — Notice  of  Defect — 
Damages. — A  contract  or  option  made  by  the  life  tenant  to 
convey  the  fee  in  lauds  of  which  the  remainder  is  in  her 
children,  made  subject  to  a  decree  to  be  obtained  in  court 
confirming  the  fee  In  her  and  ordering  the  conveyance  thereof 
to  be  made  to  the  vendee,  is  unenforcible,  and  as  the  vendee 
has  entered  into  the  contract  with  notice  of  the  defect  In  tiie 
vendor's  title,  he  cannot  recover  any  damages  he  may  have 
sustained  by  reason  of  the  breach.     Ibid. 

10.  Deeds  and  Conveyances — Reformation — Equity — Fraud  or  Mis- 
take— Proof  Required — Questions  for  Jury. — For  equity  to 
^  correct  a  deed  for  mistake,  it  must  be  established  by  clear, 
strong,  and  convincing  evidence,  and  it  Is  for  the  jury  to 
determine  whether  the  proof  meets  the  required  standard 
according  to  the  instructions  from  the  court.  Highsmith  v. 
Page.  22G. 


INDEX.  735 


^ 


EQUITY— Caw  tinned. 

11.  Same — Issues — Clovd  on  Title. — A  deed  of  lands  to  husband 

and  wife  conveyed  an  estate  in  common  and  not  in  entireties. 
After  the  death  of  the  wife,  the  husband,  assuming  title  of 
the  whole  by  way  of  survivorship,  conveyed  it  to  another. 
There  was  evidence  tending  to  show  that  the  lands  in  con- 
troversy should  have  been  conveyed  separately  to  the  wife 
as  her  part  of  the  land:  Held,  in  this  case,  evidence  suf- 
ficient for  an  issue  to  be  submitted  to  the  jury  as  to  the  mis- 
take in  the  deed,  and  to  sustain  a  suit  to  remove  a  cloud 
upon  the  title  by  the  heirs  at  law  of  the  wife.  » Ibid. 

12.  Mortgages — Foreclosure — Invalid  Sale — Equitable  Assignment. 

A  deed  of  mortgaged  lands  made  to  a  purchaser  at  a  fore- 
closiire  sale,  which  is  inoperative,  is  valid  only  as  an  equita- 
ble assignment  of  the  note  and  mortgage,  and  the  mortgagor, 
nothing  else  api>earing,  is  entitled  to  an  accounting.  Eu- 
banks  v.  Becton,  230. 

13.  Notes — Security^— Subrogation — Agreement — Debtor  and  Cred- 

itor— Xotice — Equity. — One  advancing  money  to  a  debtor 
under  an  agreement  that  the  latter  is  to  take  up  a  note  of  his 
secured  creditor  and  hold  the  security  as  collateral  to  the 
note  given  for  the  money  thus  advanced  is  entitled  to  be 
subrogated  to  the  first  creditor's  rights  in  the  security  upon 
the  discharge  of  his  note  by  payment,  in  the  absence  of  in- 
tervening equities,  whether  or  not  the  holder  of  the  first  note 
had  notice  of  the  agreement.    Bank  v.  Bank,  238. 

14.  8a nw. — A  debtor  who  has  entered  into  an  agreement  to  take 

up  a  note  with  security  in  the  hands  of  his  creditor  with 
money  advanced  for  the  purpose,  and  have  the  securities 
assigned  as  collateral  to  a  note  given  for  the  money  thus 
advanced,  does  not  defeat  the  right  of  the  one  advancing  the 
money  to  be  subrogated  to  the  rights  of  the  holder  of  the 
first  note  in  the  securities,  by  having  them  assigned  to  him- 
self, contrary  to  the  agreement,  and  in  the  absence  of  inter- 
vening equities,  especially,  as  in  this  case,  when  the  debtor 
at  once  placed  the  securities  in  the  hands  of  the  creditor 
advancing  the  money  for  the  pun^oses  agreed  upon.     Ibid. 

15.  Same — Trusts  and  Trustees. — Equity  will  not  allow  a  debtor, 

who  has  had  money  advanced  to  him  with  which  to  take  up 
his  note  secured  by  a  mortgage  under  an  agreement  that  the 
security  will  be  held  as  collateral  to  his  note  given  for  the 
money  advanced,  to  avail  himself  of  a  breach' of  trust  in 
taking  an  assignment  of  the  note  and  mortgage  to  himself 
and  thereby  defeat  the  right  created  by  his  agi*eement  upon 
the  faith  of  which  the  money  was  advanced,  but  will  regard 
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the  assignment  of  the  security,  if  made  to  the  debtor,  as 
being  for  the  benefit  of  him  to  whom  it  justly  belongs.    I  hid. 

16.  Same — Assignment  for  Creditors. — An  assignee,  in  a  convey- 

ance for  the  benefit  of  creditors,  takes  subject  to  prior  equi- 
ties by  which  his  assignor  is  bound.    Ibid. 

17.  Same  —  Registration  —  Notice. — A  debtor   secured  a  note  by 

mortgage  and  subsequently  made  a  deed  of  assignment  for 
the  benefit  of  his  creditors,  while  the  mortgage  was  out- 
standing and  uncanceled  of  record.  The  land  embraced  in 
the  mortgage  was  included  in  the  deed  of  assignment :  Held, 
the  uncanceled  mortgage  was  notice  to  the  assignee  of  the 
rights  of  one  who  had  advanced  the  money  to  the  debtor  to 
pay  off  the  mortgage  note  and  who  had  an  equity  to  be  sub- 
rogated to  the  rights  of  the  holder  thereof  In  the  mortgaged 
premises.    Ibid. 

18.  Equity — Mistake   of   Law  —  Contracts  —  Intent   of  Parties. — 

Equity  will  correct  a  mistake  in  law  in  the  drawing  of  a 
written  contract,  when  it  is  made  to  appear  that  the  con- 
tract as  therein  expressed  does  not  carry  out  the  actual 
agreement  which  both  of  the  parties  had  made,  and  which 
it  was  their  mutual  intent  to  express  by  the  writing.  Pelle- 
tier  V.  Cooperage  Co.,  403. 

19.  Equity — Deeds  and  Conveyances — Draftsman — Legal  Effect  of 

Words — Mutual  Mistake. — A  mistake  made  by  draftsman  in 
describing  the  lands  conveyed  by  the  deed,  so  that  the  lan- 
guage used  did  not  have  the  legal  effect  intended,  of  except- 
ing certain  lands  from  the  description,  and  which  was  not 
intended  by  either  the  grantor  or  grantee  to  be  conveyed.  Is 
a  mistake  of  fact  which  a  court  of  equity  will  relieve  against. 
Ihid. 

20.  Same. — The  parties  to  a  deed  having  agreed  upon  the  sale  and 

purchase  of  certain  lands,  exclusive  of  a  certain  tract  allotted 
as  a  widow's  dower,  the  draftsman,  after  describing  the  lands 
in  the  deed,  attempted  to  exclude  the  dower  in  the  following 
terms :  "saving  and  excepting  the  widow  A's  dower" :  Held, 
the  mistake  by  the  draftsman  in  th^  efficacy  of  the  words 
employed  to  exclude  the  dower  land  was  one  of  fact  against 
which  equity  will  relieve.     Ihid. 

21.  Same — Successive   Conveyances — Purchasers    tcith   Notice. — A 

draftsman  failed,  in  drawing  a  conveyance  of  lands,  to  carry 
out^the  mutual  intention  of  the  parties  in  excluding  from 
the  description  certain  dower  interests,  by  use  of  the»  terms, 
"saving  and  excepting  the  widow  A's  dower."  This  same 
mistake  in  the  words  employed  was  made  in  subsequent  deeds 
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by  the  use  of  same  words,  but  with  the  knowledge  of  the  par- 
ties that  the  widow's  dower  was  intended  to  have  been  ex- 
cluded :  Held,  equity  will  relieve  against  the  mistake  in  the 
subsequent  conveyances.    Ibid. 

22.  Equity — Mutual  Mistake — Knowledge — Limitation  of  Actions. 

The  statute  of  limitations  begins  to  run  from  the  discovery 
of  a  mistake  of  the  draftsman  in  the  wording  of  his  deed 
from  the  time  the  mistake  is  discovered,  or  should  have  been 
discovered  in  the  exercise  of  ordinary  care.  Revisal,  sec. 
3D5  (0).     Ibid. 

23.  Same — Evidence. — By  mistake  of  the  draftsman  a  deed  to  lands 

failed  to  carry  out  the  liiutual  intent  of  the  parties  in  exclud- 
ing certain  dower  lands  from  the  description.  After  the 
widow  had  dowered  upon  the  lands,  the  plaintiffs  entered 
into  possession  and  remained  therein  up  to  a  few  months 
before  action  brought,  without  anything  especial  to  put  them 
on  guard  that  defendants  claimed  the  land  by  reason  of 
failure  of  the  draftsman  to  use  proper  words  to  exclude  the 
dower  lands.  The  plaintiffs  introduced  evidence  tending  to 
show  they  had  no  notice  of  defendant's  claim  until  the  com- 
mencement of  their  action,  and  there  was  evidence  contra: 
Held,  the  question  as  to  the  time  the  plaintiffs  had  knowl- 
edge of  the  mistake  they  seek  to  relieve  against  is  not  one  of 
law,  but  of  fact,  to  be  determined  upon  by  the  jury.     Ibid. 

24.  Principal   and   Surety — Parol   Evidence  —  Equity — Bills   and 

Xotc,'^ — Subrogation — Exoneration. — As  between  the  signers 
of  a  note,  it  may  be  shown  by  parol  evidence  that  some  of 
them  were  sureties,  for  the  purposes  of  enforcing  exoneration, 
subrogation,  or  any  other  equitable  right  which  will  not  in- 
juriously affect  the  payee  who  loaned  his  money  without 
knowle<lge  of  the  relation,  though  upon  the  face  of  the  paper 
they  appear  to  have  all  signed  as  principals.     Williams  v. 

m 

Lewis,  f)?!. 

25.  Vendor    and    Vendee — Innocent    Purchaser — Notice — Equity — 

Legal  Title. — The  protection  afforded  to  an  Innocent  pur- 
chaser for  value  without  notice,  etc.,  applies  only  when  he 
has  acquired  the  legal  title,  and  not  an  equitable  interest  In 
lands.     I  hid. 

26.  Same — Tenants  in  Common — Mortgages — Principal  and  Surety 

— Bills  and  Xotes — Exoneration — Substitution — Innocent  Pur- 
chasers.— When  tenants  In  common  become  sureties  on  the 
note  of  one  of  them  and  secure  it  by  mortgage  duly  registered, 
on  the  lands  held  in  common,  and  from  the  face  of  the  papers 
It  appears  that  they  signed  as  joint  principals,  and  the  real 
principal  on  the  note  subsequently  borrows  money  on  a  note 
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secured  by  a  mortgage  on  his  interest  in  the  lands,  the  holder 
of  the  second  note  and  its  indorsees  have  for  their  security 
only  a  mortgage  on  an  eciuity  of  redemption,  and  cannot  avail 
themselves  of  the  plea  of  being  innocent  purchasers  for  value 
without  notice,  so  as  to  prevent  the  sureties  on  the  first  note 
from  asserting  their  equities  by  way  of  exoneration,  or. 
If  they  had  been  compelled  to  pay  the  debt,  of  substitution 
to  the  rights  of  the  creditor;  and  these  equitable  rights  of 
the  sureties  accrued  to  them  when  they  signed  the  note 
secured  by  the  mortgage.    Ibid, 

27.  Same — Inquiry. — One  who  has  acquired  by  Indorsement  a  note 

of  a  tenant  In  common  secured  by  a  mortgage  of  his  equity 
of  redemption  in  the  lands  should  Inquire  into  the  nature  and 
extent  of  his  security,  and  In  this  case  'should  have  ascer- 
tained that  a  prior  registered  mortgage  given  on  the  entire 
tract  of  land  by  all  the  tenants  in  common  to  secure  a  note 
which  appeared  upon  the  face  of  the  papers  to  have  been 
given  by  them  as  joint  principals  was  In  fact  made  by  one 
of  them  as  principal  and  the  others  as  sureties.    Ibid. 

28.  Contract.^ — Specific  Performance  —  Equity. — Si)eciflc   i)erform- 

ance  of  a  contract  to  convey  lands  in  this  case  will  not  be 
decreed,  owing  to  a  doubtful  title,  the  failure  to  make  the 
cestuiH  que  trust  parties,  and  other  circumstances  appearing 
therein.     Thomi),son  v.  Power  Co.,  ThST. 

ESTATES. 

1.  Wills — Construction — Estates — Remainder — Intent  —  Real  and 

Personal  Property — Possession  at  Death  of  First  Taker. — 
.  Giving  effect  to  the  intent  of  the  testator  from  the  language 
employed  by  him  in  the  will :  Held,  a  devise  and  bequest  to 
A.  of  real  and  personal  property  '*to  have  and  to  hold  during 
her  natural  life,"  and  at  her  death  "the  said  property  or  so 
much  thereof  as  may  be  in  her  possession  at  the  time  of  her 
death  is  to  go  to  B.,  her  heirs  and  assigns  forever."  gave  A. 
only  a  life  estate  in  the  lands,  with  remainder  to  B.  in  fee. 
Herriny  v.  Williams,  1. 

2.  Same — Consistency. — When   there  is  a  devise  and  bequest  of 

real  and  personal  property  to  A.  for  life,  with  a  limitation 
after  the  death  of  A.  that  the  "said  i)roperty  or  so  much 
thereof  as  may  be  in  her  possession  at  the  time  of  her  death 
is  to  go  to"  B.,  her  heirs  and  assigns  forever,  the  words,  "or 
so  much  thereof  as  may  be  In  her  i)ossesslon  at  the  time  of 
her  death."  are  construed,  for  consistency,  to  refer  only  to 
the  personal  property  bequeathed,  and  not  to  the  realty, 
wlxich  is  of  a  permanent  nature.    Ibid. 
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3.  Wills — Construction — Estates — Power  of  Disposition  —  Refer- 

ence— Deeds  and  Conveyances. — ^A  deed  made  by  tbe  devisee 
to  a  life  estate,  with  power  of  disposition,  must  refer  to  tbe 
power  contained  in  tlie  will  to  convey  tbe  fee,  and  in  tbe 
absence  of  sucb  reference  only  tbe  life  estate  is  conveyed. 
Ihid, 

4.  Estates — Life   Tenant — Taxes — Payment   hy  Remainderman — 

Interpretation  of  Statute. — If  tbe  life  tenant  should  fail  or 
refuse  to  pay  taxes  and  assessments  on  tbe  lands:  Semhie, 
tbe  remainderman  may  pay  them  and  maintain  an  action  for 
damages  therein  sustained  by  him,  either  at  cojiimon  law  or 
under  Revisal,  sec.  2859.     Smith  v.  Miller,  98. 

5.  Same. — When  it  appears  that  the  life  tenant  in  lands  has  failed 

or  refused  to  pay  the  taxes  and  assessments  levied  upon  tbe 
lands,  it  is  not  required  that  the  remainderman  wait  until 
there  is  a  sale  and  accumulation  of  costs  and  expenses  be- 
fore be  exercises  'the  right  of  paying  the  taxes  and  assess- 
ments, it  being  otherwise  inevitable  that  the  lands  will  be 
sold,  and,  under  sucb  circumstances,  he  may  Intervene  and 
pay  tbe  taxes  before  the  land  is  exi)osed  to  sale.    Ihid. 

6.  Trusts  and  Trustees — Religious  Societies — Tru^t  Estates — Co- 

tenants — Possession — Partition. — The  Individual  churches  of 
the  Shi  lob  Association  hold  no  such  interest  in  the  trust 
estate  declared  by  their  deed  in  trust  as  to  make  them  co- 
tenants  therein  and  permit  a  division  of  it  in  proceedings  for 
partition  thereof;  nor  have  they  tbe  iK)Ssession,  a  necessary 
element  in  maintaining  such  proceedings.  Church  v.  Trus- 
tees, 119. 

7.  Estates  of  Inheritance — Legitimacy — Evidence  of  Marriage — 

Reputation. — In  an  action  brought  by  tbe  children  of  the  de- 
ceased against  those  in  possession  of  lands  by  conveyances 
from  his  brothers  and  sisters  alleged  to  be  bis  heirs  at  law, 
involving  title  to  the  locus  in  quo  by  descent,  it  \^a8  con- 
tended that  plaintiffs  were  illegitimate  and  not  entitled  to 
the  inheritance:  Held,  evidence  of  tbe  general  reputation 
of  the  marriage  of  the  ancestor,  that  he  and  tbe  mother  of 
the  plaintiffs  recognized  each  other  as  man  and  wife  and  so 
lived  together,  was  comi>etent.    Forbes  v.  Burgcsa,  131. 

8.  Estates  of  Inheritance — Legitimacy — Evidence  of  Marriage — 

Indictment. — A  bill  of  indictment  against  tbe  ancestor  and 
the  mother  of  the  plaintiffs  for  Illegal  cohabitation  is  not 
admissible  as  evidence  for  defendant  uiwn  tbe  question  of 
tbe  legitimacy  of  the  children  in  their  action  as  heirs  at  law, 
to  recover  lands  descended,  unless  tbe  whole  record  is  intro- 
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duced,  so  as  to  show  the  final  disposition  of  the  case;  but,  if 
error,  it  was  harmless,  as  It  was  shown  in  this  ease  that  the 
indictment  had  been  dismissed.    Ihid. 

9.  Estates  of  Inheritance — Legitimacy — Second  Marriage — Living 
Husband — Presumptions — Burden  of  Proof — Instructions. — 
In  an  action  involving  the  title  to  lands  descended,  the  rights 
of  the  plaintiffs  were  made  to  depend  upon  their  legitimacy, 
upon  the  question  as  to  whether  there  had  been  a  lawful  pere- 
mony  of  marriage  between  the  ancestor  and  their  mother, 
upon  which  the  evidence  was  conflicting ;  the  Judge  charged, 
in  substance,  that  if  the  jury  found  as  a  fact  from  the  evi- 
dence that  the  marriage  was  lawful,  the  burden  shifted  to 
the  defendants  to  prove  by  the  preponderance  of  the  evidence 
that  the  first  husband  was  living  at  the  time  of  her  second 
marriage,  and  that  she  had  not  been  divorced;  and,  further, 
that  If  the  second  marriage  had  been  established  by  compe- 
tent proof,  it  raised  the  presumption  that  the  prior  marriage 
had  been  dissolved  by  death  or  divorce,  but  this  presumption 
would  not  apply  in  favor  of  a  second  marriage  where  the 
evidence  thereof  was  only  as  to  cohabitation  and  reputation : 
Held,  those  two  phases  of  the  charge  were  not  in  conflict 
with  each  other,  and  that  the  second  one  was  explanatory 
of  the  first ;  and,  if  there  were  error  in  the  first,  it  was  cured 
by  the  second  one.     Ibid. 

10.  Deeds  and  Conveyances — Reservation  of  Life  Estate — Consid- 

eration of  Support — Defeasance, — A  deed  to  lands  In  consid- 
eration of  support  by  the  grautws  of  the  grantor  and  his 
wife,  with  a  clause  of  defeasance  to  comi)el  performance,  In 
which  "a  life  estate  Is  hereby  reserved  by"  the  grantors,  con- 
veys only  a  remainder  to  the  grantees  upon  their  perform- 
ance of  the  consideration.     Thomas  v.  Hunch,  175. 

11.  Estates — Remainderman — Widow — Doner — Homestead — Seizin 

of  Husband — Constitutional  Laic. — When  the  life  estate  is 
outstanding  at  the  time  of  his  death,  the  widow  of  the  re- 
mainderman Is  not  entitled  to  dower  or  homestead  In  the 
lands,  as  he  was  not  seized  thereof;  and  the  husband  must 
be  the  owner  of  the  liomestead  at  the  time  of  his  death,  leav- 
ing a  widow  but  no  children,  for  the  exemption  of  the  lands 
from  his  debts  inures  to  her  benefit.  Const.,  Art.  X,  sec.  5. 
Ibid. 

12.  Deeds  and  Conveyances — Interpretation — Husband  and  Wife — 

Estates  in  Entireties — Survii^orship — Tenants  in  Common. — 
While  in  a  conveyance  of  lands  to  husband  and  wife,  jointly, 
they  will  take  and  hold  the  estate  by  entireties,  the  survivor 
taking  the  whole,  this  character  of  an  estate  is  not  created 
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when  it  appears  by  construction  from  the  conveyance  that  it 
was  not  so  intended,  but  that  the  parties  were  to  take  and 
hold  their  interests  as  tenants  in  common.  High  smith  v. 
Page,  226. 

13.  Deeds  and  Conveyances — Intent — Interpretation — Hiishand  and 

Wife — Tenants  in  Commorir-Descent  and  Distribution. — ^A 
deed  of  lands  to  husband  and  wife  for  a  consideration  the 
half  of  which  was  furnished  by  the  latter  from  a  sale  of  her 
own  lands,  made  to  the  husband  and  his  heirs  and  to  the  wife 
and  her  heirs,  and  to  their  heirs  jointly,  with  the  habendum 
expressed  to  the  same  effect,  conveys  to  them  an  estate  in 
common  and  not  of  entireties,  the  wife's  interest  descendible, 
at  her  death,  to  her  heirs  at,  law,  subject  to  the  curtesy  of 
her  surviving  husband.    Ihid. 

14.  Wills — Devise — Estates  in  Remainder — Rule  in  Shelley's  Case 

— Heirs  of  the  Body — Interpretation. — For  a  devise  of  lands 
to  come  within  the  meaning  of  the  rule  in  Shelley's  case,  the 
subsequent  estate  must  be  limited  to  the  heirs  qua  heirs  of 
the  first  taker,  or  to  the  heirs  or  heirs  of  the  body  as  an  en- 
tire class  or  denomination  of  i)ersons,  and  not  merely  to  indi- 
viduals embraced  within  that  class.    Puckett  v.  Morgan,  344. 

15.  Estates  in  Remainder — Heirs  of  the  Body — Descriptio  Persona- 

rum — Interpretation. — ^The  rule  in  Shelley's  ca^se  applies  only 
when  the  word  "heirs"  or  "heirs  of  the  body"  are  used  in 
their  technical  sense,  and  not  when  such  terms  are  used  as 
descriptio  personarum.    Ibid, 

16.  Same. — The  rule  in  Shelley's  case  will  not  apply  to  a  devise 

of  lands  when,  from  the  instrument,  the  intention  of  the 
devisor  can  reasonably  and  legitimately  be  construed  as  giv- 
ing a  life  estate  to  the  first  taker  with  remainder  over  to 
designated  persons  of  a  certain  class  of  heirs,  as  in  this  case 
to  the  "bodily  heirs  of  M.     Ibid. 

17.  Same — Contingent  Remainders. — A  devise  to  M.  of  certain  de- 

scribed lands,  "during  her  life,  then  to  her  bodily  heirs,  if 
any ;  but  if  she  have  none,  back  to  her  brothers  and  sisters" : 
Held,  M  took  only  a  life  estate  in  the  lands,  with  remainder 
to  her  children  living  at  the  time  of  her  death,  the  intention 
of  the  testator  in  the  use  of  the  term  "bodily  heirs,"  in  con- 
nection with  the  other  words  employed  in  the  devise,  being 
descriptive  of  a  certain  class  of  heirs,  upon  failure  of  whom 
the  remainder  would  go  to  the  brothers  and  sisters  of  M. 
Ibid. 

18.  Wills— Powers  of  Disposition — Life  Estates— General  or  Indefi- 

nite Estates. — ^A  devise  of  all  of  the  testator's  real  property  to 
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his  wife,  **(luring  her  uaturnl  life,  and  then  to  dispose  of  as 
she  sees  proper/*  does  not.  by  the  i)ower  of  disposition,  en- 
large the  estate  devised  to  her  into  a  fee  simple,  for  the  limi- 
r  tatlon  of  her  estate  for  life  shows  the  intent  of  the  testator 
that  only  a  life  estate,  and  not  the  fee,  was  intended  by  the 
gift;  and  upon  her  failure  to  exercise  the  power  of  disposi- 
tion, the  estate  will  revert  to  the  heirs  at  law  of  the  hus- 
tmnd.  It  Is  otherwise  when  an  estate  Is  devised  generally 
or  indefinitely,  with  a  jwwer  of  di8i)osition.  Cheicning  v. 
Mason,  578. 

19.  WillH — Estates   for   Life — Potcers   of  DispoMition — Property — 

Mere  Authority, — A  devise  for  life  with  the  power  of  disposi- 
tion creates  a  life  estate  only,  the  power  of  disposition  being 
a  mere  authority  which  can  be  exercised  or  not,  in  the  dis- 
cretion of  the  life  tenant.     Ibid. 

20.  ^yills — Estates — Poirer   of  Disposition — Exercise   of  Power — 

Donor. — One  taking  lands  under  a  power  of  disposition 
given  by  will  does  not  take  from  the  one  exercising  the 
IK)wer,  but  from  the  testator  or  donor  of  the  power.    Ibid, 

21.  Wills — Estates  for  Life — Power  of  Disposal — Interpretation  of 

Statutes. — Revlsal,  sec.  313K,  only  establishes  a  rule  between 
the  heir  and  devisee  in  respect  to  the  beneficial  interest  of 
the  latter,  and  does  not  aflfect  the  construction  of  a  will  de- 
vising a  life  estate  in  lands  with  the  power  of  disposition. 
Ibid. 

ESTOPPEL. 

1.  Deeds  and  Conveyanees — Agreement  —  Estoppel. — Under  ordi- 

nary circumstances,  parties  are  not  estopped  by  their  parol 
agrt»ement  fixing  the  boundaries  of  lands  at «  place  different 
from  that  siiown  in  their  deetls  theretofore  executed.  Han^ 
stein  V.  Feirell  149  N.  C,  240,  cited  and  distinguished. 
Boddie  v.  Bond,  204. 

2.  Same. — The  defendant  having  bought  lands  adjoining  those  of 

the  plaintiff,  sought  to  estop  the  plaintiff  from  claiming  the 
division  line  given  in  her  dee<i,  by  her  acts  and  conduct  at  a 
subseiiuent  time  when  the  defendant  and  his  vendor  sought 
to  agree  upon  and  straighten  the  line  t>etween  the  tw^o  proj)- 
erties:  Held,  a^  there  is  no  evidence  that  the  plalntMTs 
acts  or  conduct  induced  the  defendant  to  purchase  the  lands, 
there  am  be  no  estoppel.  Boddie  v.  Bond,  154  N.  C,  350, 
cite<l  and  applied.    Ibid. 

3.  Corporations — Pleadings — Endenee  —  Estoppel. — When    plain- 

tiff's corporate  existence  is  denied  by  the  answer  sufficient 
affirmative  proof  may  be  furnished   by  the  introduction  of 
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the  charter  and  evidence  of  its  acceptance,  by  the  exercise 
of  corporate  powers  for  a  long  time  without  objection,  by 
estoppel,  etc.     Daniels  v.  R,  R.,  418. 

4.  Same, — When  denied  by  the  answer,  the  corporate  existence 

of  a  plaintiff  corporation  may  be  established  by  the  recog- 
nition thereof  by  one  of  the  defendants  in  having  conveyed 
the  lands,  the  subject  of  the  controversy,  to  the  plaintiff  as 
a  corporation,  and,  by  the  other  defendant  claiming  title 
under  the  i)laintiff's  deed,  as  a  corporation,  by  way  of 
estoppel.     Ihid. 

5.  Same — Partnership. — When  the  plaintiff,  purporting  to  be  a 

coriM^ratlon,  takes  title  to  lands  from  one  defendant  as  a 
corporation  and  as  a  corporation  conveys  it  to  another  de- 
fendant, the  estoppel  which  would  bind  the  defendants  in 
the  action  concerning  the  lands  conveyed  would  also  bind 
the  partnership,  plaintiffs,  if  in  point  of  fact  a  partnership 
and  not  a  corporation,  as  it  purported  to  be.    Ihid. 

6.  Same — Deeds  and  Conveyances. — It  is  no  defense  to  an  action 

to  recover  damages  to  the  freehold  that  the  plaintiff's  cor- 
porate existence  was  denied  and  not  sufficiently  established, 
and  therefore  a  conveyance  of  the  locus  in  quo  to  It  as  a 
corporation  did  not  pass  title,  for,  in  the  absence  of  objec- 
tion by  defendant  that  the  individuals  composing  the  part- 
nership were  not  parties,  the#  plaintiff  may  maintain  its 
action  in  the  partnership  name.    Ihid. 

EVIDENCE.     See  Navigable  Waters,  6 ;  Estoppel,  3,  4,  5,  6. 

1.  Judgments  of  Other  States — Fraud — Res  Ad  judicata — Second 

A ppea I — Common  Late — Presu m ption s — E vidence. — A  motion 
to  set  aside  a  judgment  in  an  action  brought  in  South  Da- 
kota on  the  grounds  of  fraud,  having  Been  held  in  this  Court; 
on  a  former  appeal,  to  preclude  an  action  brought  here  in- 
volving the  same  question,  upon  the  presumption,  in  the 
absence  of  evidence  to  the  contrary,  that  the  common  law 
prevailed  there,  as  adjudicated  here,  and  the  only  additional 
evidence  on  this  appeal  being  of  a  statute  in  South  Dakota 
practically  enacting  the  law  as  held  on  the  former  appeal, 
the  matter  is  held  res  ad  judicata.    Roherts  v.  Pratt,  50. 

2.  State's  Lands — Grants — Evidence  of  Authenticity. — A  counter- 

signature appearing  to  be  that  of  the  Secretary  of  State,  on 
a  grant  for  lands,  as  follows,  "Secretary's  office,  February  3. 
IStJO.  H.  J.  Menninger,  Secretary  of  State,"  by  the  use  of 
the  words  which  show  not  only  that  the  grant  was  signed 
by  the  "Secretary  of  State,"  but  in  his  office,  gives  evidence 
of  the  intent  to  authenticate,  and,  without  more,  will  be  held 
valid.     Richards  v.  Lumher  Co.,  54. 
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3.  Grants  —  Evidence  —  Certified    Copies  —  Registered  Copies  — 

Questions  for  Jury. — Certifled  copies  by  the  Secretary  of 
State  of  abstract  of  grants  filed  in  his  office  may  be  used  In 
evidence,  and  "shall  be  as  good  evidence  In  any  court  as 
the  original"  (Revlsal,  1596)  ;  but  this  does  not  make  them 
better  evidence  than  the  registration  of  the  original  (Re- 
visal,  sec.  1596)  ;  and  where  there  is  a  material  discrepancy, 
it  is  for  the  jury  to  find  as  a  fact  which  one  is  correct. 
Ibid. 

4.  Contracts-r-Vendor  and  Vendee — Acceptance — Evidence. — In  an 

action  for  the  contract  price  of  lumber  sold  and  delivered 
by  the  plaintiff  to  the  defendant,  there  was  evidence  tending 
to  show  that  the  defendant  had  accepted  the  lumber  through 
its  agent:  Held^  under  the  evidence  in  this  case,  with  a 
proper  charge  from  the  court,  the  verdict  of  the  Jury  find- 
ing for  the  plaintiff,  and  that  there  was  an  acceptance  of  the 
lumber  by  the  defendant,  without  misrepresentation  by  the 
plaintiff,  was  without  error.     Fisher  v.  Lumber  Co.,  61. 

5.  Principal  and  Agent — Evidence — Ratification. — When  there  is 

evidence  of  agency  and  of  a  ratification  of  the  acts  of  an 
alleged  agent,  evidence  is  competent  for  the  puriwse  of  bind- 
ing the  principal  by  his  agent's  acts,  which  tends  to  show^ 
what  occurred  between  plaintiff  and  the  alleged  agent  relating 
to  an  acceptance  bs  the  latter  of  goods  sold  and  delivered 
to  the  defendant,  which  the  defendant  claimed  did  not  come 
up  to  representation  made  by  the  plaintiff  to  him.    Ibid. 

6.  Deeds    and    Conveyances — Husband    and    Wife — Fraud    Upon 

Creditors — Evidence. — In  an  action  to  set  aside  a  convey- 
ance from  the  husband  to  his  wife,  alleged  by  his  creditors 
to  be  fraudulent,  there  was  evidence  tending  to  show  that 
the  husband's  creditors  were  pressing  him,  and  one  of  them 
had  secured  a  judgment  against  him  for  $5,000,  after  which 
the  husband  conveyed  all  of  his  real  estate  to  his  wife,  and 
on  the  same  day  executed  a  bill  of  sale  for  a  stock  of  goods 
and  all  his  property  to  another  person;  the  wife  had  no 
property  except  that  which  her  husband  had  previously 
given  to  her,  and  when  she  took  the  deed  to  the  property 
knew  of  the  note  on  which  the  judgment  had  l>een  obtained, 
and  that  it  had  not  been  paid ;  the  consideration  of  the  deed 
to  the  land  was  a  certificate  of  stock,  a  gift  theretofore  made 
to  her  by  her  husband,  without  consideration.  This  evidence 
was  held  to  be  competent  to  show  the  fraudulent  intent  of 
the  husband  in  making  the  conveyance  of  the  land  to  his  wife, 
and  that  she  participated  in  the  fraud  or  executed  the  deed 
with  knowledge  of  it.    Eddlenian  v.  Lentz,  65. 
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7.  Judgment — Payment — Evidence — Proof  of  Payment  of  Note, — 

It  is  competent  for  the  sureties  on  a  note  given  to  a  bank  to 

prove  by  the  cashier  that  a  Judgment  on  the  note  against 

'  them  and  the  principal  had  been  paid  by  them,  if  the  cashier 

had  Icnowledge  of  the  fact.    Ibid, 

S,  Fraudulent  Intent — Evidence — Contemporaneous  Transaction. 
It  was  competent,  in  this  case,  to  show  a  contemporaneous 
fraudulent  conveyance  by  the  defendant  to  a  third  party,  as 
bearing  upon  the  intent  of  the  defendant  to  defraud  his  cred- 
itors in  executing  the  conveyances  which  are  sought  to  be^ 
i  •        set  aside  by  them  In  this  action,    rbid. 

%  9.  Wills — Devisees — Pleadings — Erddence — Issues. — An    issue    as 

to  whether  a  devisee  "failed  or  refused  to  support  the  widow 
and  unmarried  daughters"  of  J.,  being  a  condition  annexed 
to  the  devise,  when  not  alleged  or  supported  by  evidence, 
should  not  be  submitted  to  the  Jury.  Shields  v.  Freeman, 
123. 

10.  Injunction — Damages — Evidence  —  Recovery,— y^ hen   there   is 

no  evidence  of  any  damages  sustained  by  reason  of  an  injunc- 
tion, none  are  recoverable;  and  in  this  action  there  are  no 
damages  shown  by  reason  of  an  injunction  against  the  fish 
commissioner  removing  private  nets  from  certain  waters. 
Midgett  v.  Vann,  128. 

11.  Estates  of  Inheritance — Legitimacy — Evidence  of  Marriage — 

Reputation, — In  an  action  brought  by  the  children  of  the  de- 
ceased against  those  In  possession  of  lands  by  conveyances 
from  his  brothers  and  sisters  alleged  to  be  his  heirs  at  law% 
Involving  title  to  the  locus  in  quo  by  descent,  it  was  con- 
tended that  plaintiffs  were  illegitimate  and  not  entitled  to 
the  inheritance:  Heldy  evidence  of  the  general  reputation 
of  the  marriage  of  the  ancestor,  that  he  and  the  mother  of 
the  plaintiffs  recognized  each  other  as  man  and  wife  and  so 
I  lived  together,  was  competent.    Forbes  v.  Burqess,  131. 

12.  Estates  of  Inheritance — Legitimacy — Evidence  of  Marriage — 

Indictment. — A  bill  of  Indictment  against  the  ancestor  and 
the  mother  of  the  plaintiffs  fior  Illegal  cohabitation  is  not 
admissible  as  evidence  for  defendant  upon  the  question  of  the 
legitimacy  of  the  children  in  their  action  as  heirs  at  law,  to 
recover  lands  descended,  unless  the  whole  record  is  intro- 
duced, so  as  to  'Show  the  final  disposition  of  the  case ;  but, 
if  error,  it  was  harmless,  as  it  was  shown  in  this  case  that 
the  indictment  had  been  dismissed.    Ibid. 

13.  Deeds  and  Conveyances — Corners — Common  Reputation — Parol 

Evidence. — Parol  evidence  of  declarations  as  to  the  placing 
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of  the  corner  of  private  lands  of  which  the  title  Is  In  dispute 
is  allowed  when  made  ante  litem  motam  by  a  declarant  v^o 
was  disinterested  at  the  time  and  dead  at  the  time  of  the 
trial ;  and  in  such  case  the  lai»8e  of  time  is  not  always  con- 
trolling.    Lamb  v.  Vopeland,  136. 

14.  Same. — Parol  evidenc*e  of  common  reputation  as  to  the  placing 
of  a  corner  on  the  question  of  private  boundary  Is  also 
admissible  In  this  State  when  the  same  Is  shown  to  have 
existed  from  a  remote  period,  and  direct  evidence  of  its 
origin  is  not  likely  to  be  pro<nirable.  Such  reputation  must 
always  he  shown  to  have  exlste<l  ante  litem  motam,  and 
should  attach  itself  to  some  monument  of  boundary,  or 
natural  object,  or  be  fortified  by  testimony  of  occujwtlon 
and  actpiiescence  tending  to  give  the  land  some  definite  and 
fixed  location.     /6/rf. 

IT).  Same. — Testimony  of  a  witness  that  he  had  made  a  survey  of 
the  lands,  the  subject  of  the  action,  in  1897,  and  began  at 
a  pine  stump  which  by  common  reputation  was  a  corner  of 
the  lands  claimed  by  one  of  the  parties  as  embraced  In  his 
deed :  Held,  incompetent,  as  there  was  nothing  to  show 
that  the  common  reputation  offered  had  Its  origin  at  any 
foHner  time  or  at  a  period  so  remote  that  direct  evidence  as 
to  the  placing  (»f  this  corner  in  question  could  not  have  been 
procured.     Ibid. 

16.  Same  —  Mutual  Reeof/nition  —  Harmless  Error. — When  in  an 

action  of  tresi»ass  involving  a  disputed  title  to  lands  both 
parties  have  recognized  a  certain  comer  as  being  correct, 
err<»r  in  i)erniltting  i»arol  evidence  of  common  reputation  as 
to  its  l<K'ati<m  Is  harmless.     Jbid. 

17.  Deeds  and  Conveifamrs — Trespass — Eridenee — Chain  of  Title 

— Same  Deseription — Jnstnietiotts — Harmless  Error. — When 
the  plaintiff  In  an  action  of  trespass  has  shown  no  actual 
occupation  of  the  lands  by  himself  or  those  under  whom  he 
claims,  it  is  immaterial  and  harmless  for  the  court  to  c»onfine 
him  to  lands  contained  in  the  description  of  his  original  deed 
in  his  chain  of  title,  where  the  description  in  all  of  the  mesne 
conveyances  is  the  same.     Jbid. 

18.  Contraets — Options — Vendor  and  Vendee — Principal  and  Agent 

— Misrepresentations  —  Damages  —  Evidence. — An  agent  for 
the  Siile  of  lands  brought  his  action  against  the  owner  for 
damages  allegetl  to  have  been  sustained  by  him  from  the 
owner's  misrepresentation  of  title,  and  the  consequent  loss 
of  the  sale  to  a  purchaser  whom  he  had  procured  under  an 
option:    HehU  (1>  he  could  not  recover  the  expenses  he  had 


INDEX.  747 


EYIDESCE— Continued. 

incurred  prior  to  tlie  date  of  tbe  option  he  relied  on;  (2)  it 
was  necessary  for  tlie  agent  to  show  he  relied  on  the  alleged 
misrepresentations  of  title  by  the  owner;  (3)  that  under  an 
agreement  that  the  acceptance  was  subject  to.  an  investiga- 
tion of  title,  it  is  necessarj'  that  the  title  be  found  acceptable 
and  clear  by  the  attorney  selected ;  (4)  there  must  be  evi- 
dence of  the  value  or  amount  of  the  work  claimed  by  the 
agent  as  damages;  (5)  there  must  be  evidence  to  show  the 
connection  l)etween  the  representations  alleged  to  have  been 
made  by  the  owner  and  the  dama|:es  claimed  on  that  account.- 
Clark  V.  Lumber  Co.^  1,39. 

19.  School  Districta — Abuse  of  Discretion — Eridetiee. — In  this  pro- 

ceeding involving  the  right  of  the  fchool  committee  of  the 
city  of  Charlotte  to  select  and  build  upon  a  certain  site 
selected  for  public  school  purposes,  it  is  held,  upon  the  affi- 
davits tending  to  show  the  site  complained  of  was  properly 
selected,  that  the  court  cannot  inquire  into  the  discretion  of 
the  committee  in  selecting  it,  there  being  no  sufficient  evi- 
dence that  this  discretion  was  unreasonably  or  arbitrarily 
exercised.     Xeicton  i\  School  Committee,  186. 

20.  WiUs — Derise — Description — Parol  Evidence. — A  devise  to  the 

wife  of  "the  house  where  we  now  live,  with  all  tlie  outhouses, 
embracing  the  peach  and  apple  orchard,"  etc.,  is  a  sufficiently 
definite  description  to  pass  title  to  tlie  property  and  permit 
the  reception  of  parol  evidence  to  fit  the  description  to  the 
land  intended  by  the  devise.    Boddie  v.  Bond,  204. 

21.  Deeds  and  Conveyances  —  Boundaries,   Changes  —  Parol  Evi- 

dence.— Boundary  lines  of  lands  may  not  be  changed  by  evi- 
dence of  a  parol  agreement,  except  where  contemporaneously 
with  the  execution  of  the  deed  the  physical  boundaries  are 
actually  run  for  the  purpose  of  making  the  deed  and  are 
thereby  given  a  different  placing.  Boddie  v.  Bond,  154  N.  C, 
859,  cited  and  applied.     Ibid. 

22.  Same — Estoppel. — Under  ordinary  circumstances,   parties  are 

not  estopped  by  their  parol  agreement  fixing  the  boundaries 
of  lands  at  a  place  different  from  that  shown  in  their  deeds 
theretofore  executed.  Hanstein  v.  Ferrell,  149  N.  C,  240, 
cited  and  distinguished.     Ibid. 

28.  Same. — The  defendant  having  bought  lands  adjoining  those  of 
the  plaintiff,  sought  to  estop  the  plaintiff  from  claiming  the 
division  line  given  in  her  deed,  by  her  acts  and  conduct  at  a 
subsequent  time  when  the  defendant  and  his  vendor  sought 
to  agree  upon  and  straighten  the  line  between  the  two  prop- 
erties :    He^d.  as  there  is  no  evidence  that  the  plaintiff's  acts 
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or  conduct  induced  the  defendant  to  purchase  the  lands, 
there  can  be  no  estoppel.  Boddie  v.  Bond,  154  N.  C,  350, 
cited  and  applied.    Ihid. 

24.  Contractu  —  Breach  —  Defenses  —  Legal  Excuse — Fraud — Evi- 

dence.— In  consideration  of  an  agreement  of  plaintiff  to  give 
defendant's  daughter  a  course  of  musical  instruction  by  mail, 
the  defendant  gave  his  note  In  a  certain  sum  in  part  pay- 
ment and  after  his  daughter  had  received  the  instnictlou 
for  a  part  of  the  time,  resisted  its  payment  upon  the  ground 
that  as  to  another  payment  he  thought  he  was  giving  a  note, 
while  in  point  of  fact  it  turned  out  to  be  a  checlc :  Held,  the 
defense  was  untenal)ie,  there  being  no  evidence  of  fraud  in 
the  contract,  which,  on  its  part,  the  plaintiff  stood  ready 
to  perform.    Conservatory  v,  Dickenson,  207. 

25.  Railroads — Defective  Spark  Arrester — InflammaWe  Material — 

Contributory  yet/Ugence  —  Town  Ordinance  —  yotice  —  EtH- 
dence. — When  the  negligence  of  a  railroad  company  in  caus- 
ing damage  by  fire  to  lauds  adjoining  its  right  of  way  is 
made  to  depend  solely  on  the  defendant's  failure  to  provide 
a  proper  spark  arrester,  or  to  operate  Its  train  prudently, 
under  such  circumstances  that  the  plaintiff  would  not  be 
barred  of  a  recovery  In  failing  to  keep  his  premises  free 
from  combustible  matter,  an  ordinance  of  a  town  introduced 
by  the  defendant,  requiring  that  plaintiff  remove  this  matter 
after  notice  from  the  town  authorities,  is  irrelevant<' but 
after  Its  Introduction  the  plaintiff  may  prove  that  the  notice 
specified  in  the  ordinance  had  not  been  given  him.  Jeffress 
V.  R,  R.,  215. 

26.  Railroads — Negliffcnt  Running — Defective  Spark  Arrester — Un- 

usual Sparks — Evidence. — When  the  defense  to  an  action  for 
damages  in  setting  fire  to  plaintifrs  land  by  sparks  from  a 
passing  locomotive  of  the  defendant  with  a  defective  spark 
arrester  Is  that  the  spark  arrester  was  a  proper  one,  and 
did  not  throw  any  sparks,  evidence  is  competent  in  showing 
that  the  locomotive  was  throwing  an  unusual  quantity  of 
sparks,  that  the  locomotive  set  fire  to  a  garment  hanging  in 
a  garden  nearby,  and  that  the  witness  had  to  put  her  apron 
over  her  head  to  keep  the  cinders  from  the  locomotive -from 
burning  her,  about  the  time  of  the  injury  complained  of. 
Ihid. 

27.  Railroads — Fire  Damages  to  Lands — Issues — Measure  of  Danu- 

a{fcs  —  Depreciation — Evidence. — In  an  action  for  damages 
for  the  destruction  of  a  house  by  fire  alleged  to  have  been 
caused  by  a  spark  from  defendant's  passing  locomotive  with 
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a  defective  spark  arrester,  etc.,  the  measure  of  damages  is, 
"How  much  has  the  land  been  depreciated  In  value  by  the 
fire?"  And  evidence  is  competent  which  tends  to  show  the 
size  of  the  house,  the  quality  and  cost  of  the  materials  used 
In  its  construction,  the  workmanship  and  other  relevant 
facts,  bearing  on  the  question  of  the  decreased  value  of  the 
land.    Ibid. 

28.  Wills — Probate — '*Duly  Proven'' — Inference — Burnt  and  Lost 

Records  —  Evidence  —  Practice. — Semble,  an  entry  made  of 
record  In  the  minute-book  of  the  county  court  regarding  the 
p'robate  of  a  certain  will  in  the  chain  of  title  of* a  party 
claiming  the  lands  involved,  that  the  will  was  duly  proven 
by  the  oath  of  two  subscribing  witnesses,  according  to  law, 
would  irresistibly  imply  that  the  testator  signed  the  will 
in  their  presence  and  they  in  his ;  but  in  the  case  at  bar  the 
party  may  recover  without  this  proof,  and  this  question  Is 
adverted  to  only  for  the  purpose  of  suggesting  that  if  he 
wishes  to  rely  upon  the  will,  in  a  new  trial  ordered,  he  may 
perhaps  restore  the  lost  record  under  the  provisions  of  Re- 
visal.  ch.  2.    Lumber  Co.  v.  Branch,  251. 

29.  Vendor  and   Vendee  —  Deceit  —  False   Warranty — Evidence — 

Damages — Questions  for  Jury. — In  an  action  for  damages 
for  personal  injuries  caused  by  defendant's  deceit  and  false 
warranty  in  the  sale  of  a  horse,  there  was  evidence  tending 
to  show  that  the  .defendant  falsely  represented  that  the 
horse  was  kind  and  gentle,  and  that  plalntiflP,  relying  thereon, 
bought  the  horse,  drove  him  twenty-five  miles  to  his  home, 
and  a  few  days  thereafter,  while  driving  him  to  a  buggy,  tlie 
hf)rse  began  to  kick  and  back  and  threw  plain tiflP  out  of  the 
buggy  and  broke  his  leg:  Held,  a  question  for  the  jury  as 
to  whether  defendant  intended  his  statement  as  to  the  char- 
acter of  the  horse  to  be  a  warranty,  and  whether  the  plain- 
tiff, relying  thereon,  was  thereby  induced  to  buy,  and 
whether,  under  the  evidence,  there  was  deceit  and  a  breach 
of  warranty  on  defendant's  part.    Hodges  v.  Smithy  256, 

30.  Railroads — Rights  of  Way — Burning — Negligence — Evidence. — 

The  plaintiff  having  introduced  evidence  tending  to  show 
that  his  lands  had  been  burnt  over  and  damaged  by  fire 
Cf)nununlcate<l  to  It  by  a  high  wind  from  a  right  of  way 
whereon  straw,  trash,  tree-tops,  etc.,  had  been  permitted  to 
accnninlate.  and  which  was  being  burnt  over  by  the  defend- 
ant. It  was  for  the  jury  to  consider,  in  this  case,  upon  the 
issue  of  negligence,  the  condition  of  the  right  of  way,  the 
time  of  the  year,  the  state  of  the  weather,  whether  the  de- 
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• 

*fen(lant'8  ageuts  could  sooner  have  employed  the  method 
whioh  had  proved  sufficient  for  extinguishing  the  fire,  and 
all  the  attendant  circumstances:  and,  though  the  evidence 
was  slight,  it  was  held  to  be  sufficient.  MizzeU  v.  Manufac- 
turing Co.,  265. 

31.  Railroads — Rights  of  Way — Burning — Xegligencc — Evidence — 

Presumptions — Prima  Facie  Case. — When  in  an  action  to 
recover  damages  to  his  lands'  caused  from  the  defendant's 
burning  off  its  right  of  way,  the  plaintiff  has  shown  his  dam- 
age from  the  cause  alleged,  which  ordinarily  does  not  pro- 
duce damage,  he  makes  out  a  prima  facie  case  of  negligence, 
which  cannot  be  repelled  but  by  proof  of  care,  or  some  ex- 
traordinary' accident  which  makes  care  useless.     Ibid. 

32.  Nonsuit — Evidence,  Hote  Considered. — T'pon  a  motion  to  non- 

suit, the  whole  evidence  will  be  construed  in  the  light  most 
favorable  to  the  plaintiff.    Ibid. 

33.  Damages  to  Crop — Evidence  Speculative. — A  user  of  fertilizer 

•of  a  deficient  quality,  furnished  by  a  manufacturer,  cannot 
recover  damages  for  an  alleged  inferiority  of  his  crop  on 
that  account;  and  evidenc*  that  where  other  fertilizers  had 
been  used  the  crop  was  better,  is  Inadmissible,  as  it  Involves 
soil  and  weather  conditions,  cultivation,  and  other  matters 
of  a  speculative  character.  Fertilizer  Works  i\  McLawhorn, 
274. 

,'^4.  Contracts,  Written — Fertilizer  —  Representations  —  Parol  Evi- 
denee. — Evidence  of  a  parol  agreement  that  a  purchaser  .of 
fertilizer  was  to  pay  nothing  for  it  if  the  vendor's  represen- 
tations were  not  found  to  be  true  ui)on  analysis  of  the  De- 
partment of  Agriculture.  Is  inadmissible  to  contradict  the 
written  contract  of  sale  subsequently  and  unconditionally 
executed.     Ibid. 

3.*>.  Judgments  Xon  Obstante — Eiidenee — Practice. — Upon  a  mo- 
tion for  judgment  non  obstante  veredicto,  it  must  appear 
from  the  plea  and  verdict,  and  not  from  the  evidence,  that 
the  plaintiff  is  entitled  to  the  judgme'ht.  Baa-ter  v.  Irvin, 
277. 

36.  Master  and  Servant — Citia^  and  Towns — Electricity — Defective 
Poles — Inxpeetion — yegligence — Evidence. — When  it  appears 
that  an  employee  in  the  discharge  of  his  duties  to  an  elec- 
trical company  has  been  injured  by  a  pole  of  the  company 
falling  with  him,  which  outwardly  and  from  appearance  was 
sound  at  the  time,  but  was  so  decayed  below  the  level  of  the 
ground  that  It  would  easily  crumble  between  the  fingers,  and 
that  it  broke  off  beneath  the  ground,  and  had  only  been  in 
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use  a  small  fraction  of  the  time  they  usually  lasted  for  the 
^  puri>ose,  it  is  sufficient  evidence  that  the  employer  has  not 

exercised  that  degree  of  care  in  the  original  selection  of  the 
poles  which  the  law  requires.     Terrell  v.  Washington,  281. 

37.  Executors  and  Administrators — Sale  to  Make  Assets — Lost  Pa- 
pers— Entries  of  Reeords — Regularity  of  Proceedings — Evi- 
dence— Judgment — Collateral  Attack, — When  the  original  pa- 
I)ers  in  proceedings  by  an  administrator  to  sell  lands  of  the 
deceased  to  pay  debts  have  been  lost,  the  regularity  of  the 
proceedings  may  be  established  by  entries  thereof   on   the 

f  minute  docket  of  the  court,  and  when  therefrom  it  is  made 

to  appear  that  the  parties  were  properly  before  the  court, 
minors  being  represented  by  guardians  ad  litem,  and  in  all 
other  respects  the  proceedings  were  conducted  according  to 
the  due  course  and  practice  of  the  courts,  the  judgment 
entered  cannot  be  collaterally  attacked.  Phillips  v.  Denton, 
299. 

38.  Executors  and  Administrators — Sale  to  Make  Assets — Lost  Pa- 
pers— Entries  of  Record — Regularity  of  Proceedings — EiH- 
dence  Sufficient. — The  validity  of  a  deed  made  by  an  adminis- 
trator in  proceedings  for  the  sale  of  la§ds  to  make  assets 
to  pay  debts  being  in  controversy,  and  it  being  shown  that 
the  original  papers  had  been  lost,  the  entries  on  the  minute 
docket  of  the  court  Held  sufficient  to  sustain  the  regularity 
of  the  proceedings,  which  show  the  appointment  of  the  ad- 
ministrator, who  gave  a  satisfactory  bond,  and  qualified ;  his 
account  of  sale  of  the  land,  which  was  received  and  ordered 
recorded;  his  charging  himself  with  the  proceeds  of  sale  of 
the  land  in  his  final  account;  that  service  was  admitted  of 
the  i)etition  to  sell  the  lands,  the  prayer  was  granted  and 
decree  filed,  and  that  the  report  of  sale  was  returned  and 
confirmed.     Ihid. 

39.  Deeds  and  Conveyances — Dotrer  Excluded — Definite  Descrip- 
tion— Eridcnce  Sufficient. — When  it  appears  that  the  deceased 
owned  but  one  tract  of  land,  which  the  administrator  sold 
and  conveyed  in  proceedings  to  pay  his  debts,  subject  to 
dower,  and  the  deed  described  the  land  as  that  from  which 
the  dower  tract  was  taken,  the  allotment  of  the  dower  may 
be  examined  to  ascertain  the  land  intended  to  be  conveyed; 
and  it  therein  appearing  that  both  tlie  dower  tract  and  the 
lands  from  which  it  was  taken  were  described  by  metes  and 
bounds,  these  descrii)tions  are  sufficient  to  admit  of  parol 
identification  of  the  lands  thereunder.     Ibid. 

40.  State's  Lands — Grants — Siramp^Lands — Interpretation  of  Stat- 
utes— Exidence — Opinion — Personal    Knoirledge. — In    an    ac- 
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tlon  Involving  the  question  as  to  whether  the  locus  in  quo 
are  swamp  lands,  etc.,  within  the  meaning  of  Revisal,  sec. 
1693  (3),  it  is  competent  for  witnesses  to  testify,  upon  their 
own  observation,  as  to  whether  the  lands  were  swamp  lands 
or  not,  subject  to  the  cross-examination  of  the  opposing 
party,  leaving  the  truth  of  the  matter  for  the  Jury  to  deter- 
mine.    Board  of  Education  v.  Lumber  Co.,  313. 

41.  Stale's  Lands — Stcamp  Lands — Burden  of  Proof— Evidence — 

Quantum  of  Proof. — Upon  the  issue  as  to  whether  the  lands 
,  granted  to  the  defendant  were  swamp  lands  within  the 
meaning  of  the  Revisal,  sec.  1003  (3),  the  burden  is  upon 
plaintiffs,  in  this  case  the  State  Board  of  Education,  to  estab- 
lish the  affirmative  by  the  preponderance  of  the  evidence, 
and  not  by  "clear,  strong,  and  convincing  proof.'*    Ibid. 

42.  Ma fitrr   and   Servant  —  Neplifjence  —  Logging   Machines — Evi- 

d<'ncc. — Evidence  that  defendant's  employee  was  injured  at 
defendant's  skidder,  which  was  drawing  in  a  log,  by  the 
wire  rope,  which  was  used  for  the  punnise,  slipping  over  a 
stump  2  feet  high,  around  which  it  was  being  worked,  at  a 
distance  from  the  skidder  of  25  feet,  the  angle  of  the  rope 
from  the  top  of  the  skidder  to  the  stump  being  about  90 
degrees;  that  the  recoil  of  the  rope  struck  a  small  elm, 
which  it  broke  and  hurled  on  the  plaintiff  to  his  injury, 
where  he  was  engaged  In  the  scope  of  his  employment,  is 
sutHcient  upon  the  question  of  actionable  negligence,  as  this 
situation  was  liable  to  cause  the  cable  to  slip  over  the  stump 
unless  a  notch  had  been  ^ut  into  the  stump  to  prevent  it,  or 
other  available  means  had  been  used  to  that  end.  Jackson 
V.  Lumber  Co.,  317. 

43.  Master  and  Servant — Logging  Machines—Contributory  Xegii- 

gence — Evidence. — The  plaintiff  was  employed  by  the  de- 
fendant to  look  after  the  engines  used  to  operate  a  skidder 
and  loading  machine  for  logs.  On  this  occasion  he  had 
stopped  his  engine,  notifieil  the  skidder  englneman  where 
he  was  going,  and  went  in  front  of  the  operations  to  talk 
to  his  superintendent  about  some  repairs  necessary  for  an 
engine,  and  while  there  was  injured  by  the  negligent  use  of 
a  rope  for  hauling  up  a  log  for  loading  on  a  railroad  car, 
which  was  being  operated  without  the  customary  signals  or 
warnings:  Held.  (1)  the  case  was  proi^rly  submitted  on  this 
evidence  to  the  jury  on  the  issue  of  contributory  negligence; 
(2)  the  plaintiff  was  injured  in  the  course  of  his  employ- 
ment and  is  entitled  to  recover  under  the  fellow-servant  act. 
Ibid. 
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44.  Master  and  Servant  —  Collision  —  Presumptions  —  Evidence — 

Negliffcnce. — When  it  is  showa  that  an  employee  of  a  railroad 
company  was  killed  in  a  collision  on  defendant's  road  while 
engaged  in  the  performance  of  his  duties,  a  presumption  of 
negligence  is  raised,  and  a  nonsuit  upoa  the  evidence  should 
not  be  granted.     Skipper  v.  Lumber  Co.,  3^. 

45.  Contracts — Options — Descriptions. — Defendants  gave  plaintiffs 

an  option  on  lands  known  as  the  M.  place,  the  same  on  which 
Mrs,  M.  "resides  at  the  present  time,'*  giving  the  adjoining 
owners  by  name,  containing  1,500  acres,  more  or  less,  lying 
"on  the  waters  of  Mill  Creek,  near  the  waters  of  Hood 
Creek,"  with  further  specification  that  it  *'i8  all  of  the  lands 
owned  by  Mrs.  M."  and  certain  others,  "in  the  county  of 
Brunswick,  State  of  North  Carolina."  When  the  purchase 
money  was  tendered,  the  defendants  offered  a  deed  leaving 
out  the  further  specifications  that  it  was  all  the  lands  owned 
by  Mrs.  M.  and  the  certain  others  in  Brunswick  County,  and 
it  was  Held,  (1)  the  words  of  the  further  specification  were 
merely  words  of  description  without  obligation  on  defend- 
ant's part  to  (Hmvey  such  land  if  outside  of  the  boundaries 
spec'ified  in  the  option;  (2)  parol  evidence  was  competent  to 
show  what  lauds  were  embraced  within  the  description  in 
the  caption  of  the  M.  place  on  which  Mrs.  M.  resided  at  that 
time,  upon  plaintiflT's  contention  that  the  option  called  for  G6 
acres  more  than  the  deed  conveyed.     Gaylord  v.  McCoy,  325. 

40.  Railroads — Live  Stock — Unreasonable  Dclaj/ — \r(flif/cncc — Evi- 
dence.— In  action  for  damages  to  cattle  shippe<l  under  a  live- 
stoi'k  bill  of  lading,  alleged  to  have  been  caused  by  defendant 
railroad  while  in  course  of  transportation,  evidence  is  com- 
petent which  tends  to  show  that  aiK»ther  shipment  was  made 
over  (he  same  road  to  the  same  destination  and  over  practi- 
cally the  same  route  and  distance,  in  a  shorter  period  of 
time,  with  delivery  of  cattle  in  goixl  condition,  and  is  suf- 
ficient to  be  submitted  to  the  jury  under  the  issue  as  to  de- 
fendant's nej:Ilj:cnce.     Sauthcrland   v.  R.  R.,  327. 

47.  Same — Principal  and  Af;cnt — Evidence. — Evidence  tending  to 

show  that  a  certain  i)erson  customarily  acting  for  a  railroad 
company  in  delivering  car-load  shipments  of  cattle  at  a 
stock  yard  is  suflicient  upon  the  agency  of  that  person  to 
receive  notice  there  of  a  damaged  car-load  shipment  and  to 
IK»rmit  recovery  under  a  live-stock  bill  of  lading  requiring 
that  notice  of  the  damages  be  given  before  the  removal  of  the 
cattle.     Ibid. 

48.  Railroads — Live  Stock — Transportation — Xcffliffcncc — Evidence. 

In  this  cas<»,  a  chnrge  Held  correct,  that  the  time  a  certain 
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car  of  cattle  was  loaded  and  the  time  delivered  at  destina- 
tion was  some  evidence  of  negligence,  under  the  surround- 
ing circumstances,  damages  to  cattle  in  transportation  t>elng 
the  subject  of  the  action.    Ibid. 

49.  Public    Hlfjhicays  —  Cartways — Old    Cartways — Evidence. — In 

proceedings  under  a  i)etltion  for  a  cartway  over  respondents' 
lands  there  was  evidence  tending  to  show  that  the  respond- 
ents Ixad  closed  up  an  old  pathway  across  their  lands  to  the 
petitioners'  great  inconvenience,  etc. :  Held,  evidence  as  to 
the  use  of  the  old  pathway,  its  convenience  and  directness, 
was  competent  as  tending  to  prove  its  convenience  to  the  pub- 
lic, permitting  the  jurors,  should  they  see  tit,  to  lay  out  the 
new  pathway  over  the  route  of  the  old  one.  Barber  r.  Orif- 
fln,  348. 

50.  Public  Highicays — Cartways — Proceedings   to  Establish — Evi- 

dence— Elements  for  Consideration. — In  proceedings  under 
a  petition  for  a  cartway  over  resi)ondents'  lands,  a  request 
for  instructions  is  properly  refused,  that  if  petitioners  by 
acting  together  can  establish  a  cartway  over  their  own  lands 
to  the  public  road,  they  are  not  entitled  to  the  cartway  over 
the  resiM)ndeut's  lauds,  for  it  ignores  the  question  of  distance, 
convenience,  and  reasonableness.     Ibid. 

51.  Deeds  dnd  Conveyances — Fraud  and  Deceit — False  Represen- 

tations— Evidence. — In  order  to  recover  dama?:es  for  fraud  in 
the  procurement  of  a  sale  of  lands,  tliere  must  be  false  repre- 
sentations as  an  inducement  of  purchase,  and  shown  to  have 
been  the  reason  for  making  the  contract,  and  relied  on.  Ta- 
rn ult  V.  Seip,  3<J3, 

52.  Equity — Mutual  KistaJiC — Limitation   of  Actions — Evidence. — 

By  mistake  of  the  draftsman  a  deed  to  lands  failed  to  carry 
out  the  mutual  intent  of  the  parties  In  excluding  certain 
dower  lands  from  the  description.  After  the  widow  had 
dowered  upon  the  lands,  the  plaintiflFs  entered  into  possession 
and  remaine<l  therein  up  to  a  few  months  before  action 
brought,  without  anything  especial  to  put  them  on  guard 
that  defendants  claimed  the  land  by  reas4m  of  failure  of  the 
draftsman  to  use  proi>er  words  to  exclude  the  dower  lands. 
The  plaintiffs  Introduceil  evidence  tending  to  show  they  had 
no  notice  of  defendant's  claim  until  the  commencement  of 
their  action,  and  there  was  evidence  contra:  Held,  the  ques- 
tion as  to  the  time  the  plaintiffs  had  knowledge  of  the  mis- 
take they  seek  to  relieve  against  is  not  one  of  law.  but  of 
fact,  to  be  determined  upon  by  the  jury.  Pelletier  x>.  Cooper- 
age Co.,  403. 
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53.  Ilushand  and  Wife — Deed^  of  Separation — Property  Rights — 

Evidence. — When,  after  an  agreement  of  separation  has  been 
entered  into  between  a  husband  and  wife,  a  decree  of  divorce 
has  been  obtainetl,  the  agreement,  if  otherwise  valid  and  in 
so  far  as  it  affects  the  property  rights  involved,  should  be  up- 
held by  the  decree.    Archhell  v.  Archheil,  408. 

54.  Corporations — Pleadings  —  Corporate  Existence  —  Evidence. — 

While  ordinarily  the  right  to  question  the  exercise  of  cor- 
porate powers  is  with  the  State,  and  cannot  be  raised  col- 
laterally, a  denial  in  the  answer  of  plaintiff's  corporate  exist- 
ence requires  proof  on  plaintiff's  part  that  it  is  a  corporation. 
Daniels  v.  R.  R.y  418. 

55.  Damages  hy  Fire — Evidence — Harmless  Error. — In  this  action 

for  damages  alleged  to  have  been  caused  by  the  negligent 
burning  off  of  plaintiff's  landsi,  the  testimony  objected  to  was 
competent  as  tending  to  show  that  the  fire  was  caused  by 
defendant's  act;  and  while  the  answer  of  a  witness  to  a 
question  asked  by  plaintiff,  that  the  smokestack  to  defend- 
ant's engine  was  **in  iftid  condition,"  was  objectionable,  it  is 
not  held  for  reversible  error,  as  elsewhere  he  was  required 
to  state  what  he  meant  by  his  use  of  the  words  "bad  condi- 
tion/'   Ihid. 

56.  Principal  and  Agent — Parties — Motion   to  Dismiss — Evidence. 

A  motion  to  dismiss  an  action  on  a  note  made  to  an  agent, 
on  the  ground  that  the  agent  was  not  the  real  party  in  inter- 
est, made  before  the  introduction  of  evidence,  is  properly 
overruled,  as  the  plaintiff  would  be  entitled  to  show  that  he 
had  the  authority  from  his  principal  to  have  had  the  note 
payable  to  himself  as  such,  for  the  benefit  of  the  principal; 
though  in  this  case  It  should  have  been  allowed  if  it  had  been 
made  after  the  close  of  the  evidence,  as  there  was  nothing  to 
prove  the  retiuired  authority.  Revisal,  sec.  404.  Martin  v. 
Mask,  430. 

57.  Principal  and  Agent — Bills  and  Notes — Production  of  Note — 

Evidence,  Prima  Facie — Issues — Interpretation  of  Statutes. — 
In  an  action  by  an  agent  upon  a  note  made  payable  to  him- 
self as  such  for  the  benefit  of  his  principal,  the  doctrine  that 
the  production  of  the  pai)er  is  prima  facie  evidence  of  owner- 
ship has  no  application,  the  question  being  whether  he  has 
shown  title  sutflcient  to  enable  him  to  sue  as  agent.  Revisal, 
sec.  404.     Ihid. 

58.  Bills  and  Notes — Contracts — Parol  Evidence — Consideration — 

Credits — Rentals. — In  an  Action  to  recover  upon  a  note  given 
for  rent,  the  defendant  offered  evidence  tending  to' show  by 
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pnrol  a  separate  and  distinct  contract  made  at  the  signing 
of  the  note,  whereby  he  was  only  obligated  to  pay  It  If  he 
continued  to  reside  In  the  house  for  the  period  of  time  cov- 
ered by  the  note,  which  was  uncertain,  owing  to  his  occupa- 
tion or  business;  and  that  accordingly  he  surrendered  the 
possession  before  the  said  period,  which  the  plaintiff  received 
and  rented  to  other  parties:  Held,  competent,  (a)  as  a  parol 
agreement,  which  was  a  part  of  the  rental  contract;  (ft)  If 
believed.  It  proved  a  total  want  of  consideration  for  the  note 
sued  on;  (c)  if  It  did  not  avoid  the  payment  of  the  note,  It 
was  competent  to  show  that  the  defendant  was  entitled  to 
have  the  rents  subsequently  received  by  the  plaintiff  credited 
thereoji.    Ihid. 

59.  Release  —  Damages  —  Eviiienee.  —  When  in  defense  to  an  ac- 

tion for  damages  It  Is  shown  that  the  plaintiff  has  ac- 
cepted a  voucher  which  by  Its  terms  purports  to  be  a  full 
release  for  a  grossly  Inadequate  consideration,  that  the  Injury 
was  inflicted  by  a  blow  on  the  head  resulting  from  defend- 
ant's negligence  from  which  partial  paralysis  followed,  and 
under  those  conditions,  known  to  a  great  extent  by  the  de- 
fendant, the  voucher  was  obtaluiHl.  It  Is  sufficient  to  set  aside 
the  voudter  as  a  bar  to  the  plaintiff's  recovery.  Ipoek  v.  R. 
i?.,  446. 

60.  Deeds  and  Conveyances — Boundaries — Constructive  Possession 

— Limitation  of  Actions. — When  both  parties  claim  lands 
from  a  common  source  of  title,  and  one  of  them  has  shown 
actual  possession  on  the  west  side  of  a  certain  creek  under 
a  deed  which  includes  In  its  boundaries  the  locus  in  quo 
lying  on  the  east  side  of  the  creek,  also  within  the  descrip- 
tion of  the  deed  of  the  adverse  party,  but  of  which  neither 
party  has  had  actual  possession,  the  constructive  possession 
of  the  former  will  extend  to  the  eastern  boundaries  of  his 
deed,  and  will  ripen  title  to  the  lands  therein  embraced  after 
the  lapse  of  the  statutory  period,  of  time.  Pheeny  v.  Hughes, 
463. 

61.  Telegraphs  —  Messenger  —  Agent    of    Sender  —  Principal    and 

Agent — Telephone — EiHdenee. — A  telegraph  company  cannot 
avail  Itself  of  a  stipulation  In  Its  message  blank  to  the  effect 
that  a  messenger  boy  Is  to  be  deemM  the  agent  of  the  sender 
in  taking  a  telegram  to  the  telegraph  office  for  transmission, 
without  liability  on  the  part  of  the  company,  when  it  ap- 
pears that  the  sender  of  the  message  got  into  communication 
with  a  person  answering  the  telephone  number  call  of  the 
company  and  the  messenger  came  In  accordance  with  a  re- 
q\iest  that  one  be  sent,  and  was  evidently  sent  by  the  com- 
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pany  for  the  express  purpose  of  getting  the  message  for 
transmission.    Alexander  v.  Telegraph  Co.,  473. 

62.  Same — Prima  Facie  Agency. — Testimony  that  the  sender  of  a 

message  called  the  well-known  telephone  number  of  a  tele- 
graph company's  office  and  requested  the  one  responding 
thereto  that  a  messenger  be  sent  to  take  a  telegram  to  the 
office,  and  that  the  messenger  appeared  In  consequence  and 
received  the  message,  affords  evidence  that  the  messenger 
was  the  duly  authorized  agent  of  the  company  for  the  pur- 
pose  of  receiving  the  message  for  transmission.    Ihul. 

63.  Telegraphs-^Mental  Anguish — Surgeon — Measure  of  Damages 

— Evidence. — In  this  case  damages  were  demanded  for  men- 
tal anguish  caused  the  plaintiff  on  account  of  the  failure 
of  the  defendant  telegraph  company  to  transmit  a  telegram 
replying  affirmatively  to  one  sent  to  a  surgeon  by  the  plain- 
tiff's physician,  reading,  "Young  lady  appendicitis ;  can't  pay  ^ 
anything  till  fall.  Will  you  operate?  Answer."  Evidence 
upon  the  measure  of  damages  held  competent  which  tended 
to  show  that  the  attending  physician,  not  hearing  from  his 
telegram,  did  not  call  upon  his  patient  until  several  hours 
after  his  usual  time  for  a  visit,  desiring  to  make  arrange- 
ments elsewhere;  that  in  this  interval  of  waiting  the  plain- 
tiff, not  understanding  his  absence,  suffered  mental  anguish 
In  apprehension  that  she  could  not  get  operated  on,  from 
which  she  supposed  that  she  would  die,  etc.    Ihid. 

64.  Appeal    and  Error  —  Incompetent    Evidence  —  Instructions  — 

Harmless  Error. — Instructions  by  the  court  in  this  case  to 
the  jury,  that  they  must  not  consider  certain  incompetent 
evidence  In  an  answer  of  a  witness,  on  the  question  of  the 
measure  of  damages  for  plaintllTs  mental  suffering  alleged 
to  have  been  caused  by  the  negligence  of  defendant  telegraph 
company  in  failing  to  transmit  a  message,  Held,  sufficient, 
and  no  error  is  found  therein.    Ihid. 

65.  Wills — Foreign  Prohate — Registration — Title — Evidence — Prac- 

tice.— It  is  necessary  to  the  registration  of  a  copy  of  a  will 
in  North  Carolina,  which  has  been  probated  in  another  State, 
that  the  copy  or  exemplification  of  such  will  be  duly  certi- 
fied and  authenticated  by  the  clerk  of  the  court  In  which  It 
had  been  proved  or  allowed  (Revisal,  sec.  3133),  and  if  It 
has  been  allowed  to  be  registered  here  under  the  certificate 
and  seal  of  the  register  of  deeds  in  another  State  It  Is  In- 
effectual as  evidence  in  a  claimant's  chain  of  title.  Riley  v. 
Carter,  484. 
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66.  Same — Act  of  Congress — Copies. — In  a  controversy  concerning 

lands  the  plaintiff  claimed  title  under  a  will  which  had  been 
probated  in  another  State  under  a  certificate  of  the  register 
of  deeds  there  executed  under  his  own  seal,  without  certifi- 
cate fix)m  the  clerk  of  the  court  there,  and  admitted  not  to 
conform  to  the  act  of  Congress  relating  to  such  registration : 
Held,  the  probate  was  Ineffectual,  for  copies  of  letters  testa- 
mentary or  administration,  for  certain  purposes,  must  be 
"properly  certified"  (Revisal,  sees.  1618,  1010),  either  accord- 
ing to  the  act  of  Congress  or  by  the  proper  officer  of  the 
State  or  territory  from  whence  they  come,  our  statute  re- 
quiring such  certificate  to  he  from  the  clerk  of  the  court. 
Revisal,  sec.  S'iXi.    IhUl.  * 

67.  Bills  and  Notes — Indorsee  in  Due  Course — Vendor  and  Vendee 

— Principal  and  Agent — Evidence. — The  holder  of  a  negotia- 
ble instrument,  indorsed  for  value  and  before  maturity,  etc.^. 
by  the  vendor  of  machinery,  who  retained  a  lien  on  the  goods 
sold  under  a  conditional  sale,  is  not  affected  by  subsequent 
payments  made  to  the  vendor,  which  were  not  entered  on 
the  note  and  of  which  he  had  no  notice:  and,  on  the  facts 
presented,  there  was  no  evidence  upon  which  the  vendor's 
agency  to  accept  the  payments  in  behalf  of  the  indorsee 
could  properly  be  submitted  to  the  jury.  Vance  v.  Bryan, 
502. 

68.  Condemnation  —  Easements — Cartways — Situation  of  Lands — 

Proposed  Buildings — Evidence. — In  proceedings  to  lay  out  a 
cartway  over  the  lands  of  another  whereon  there  Is  a  right 
of  way  of  a  railroad  company.  It  is  competent  for  the  peti- 
tioner to  show  at  the  trial  the  exact  situation  of  his  lands, 
the  uses  to  which  they  were  susceptible,  and  hence,  in  this 
case,  evidence  was  properly  admitted  which  tended  to  show 
that  the  petitioner  intended  to  erect  a  dwelling  on  his  lands 
east  of  the  railroad,  from  whence  there  was  no  proper 
outlet :  its  location ;  that  the  timber  to  l>e  used  for  the  pur- 
pose was  to  l)e  cut  from  the  west  side  of  the  railroad,  and 
its  location,  and  the  distance  between  the  timber  and  the 
proposed  dwelling  by  the  crossing  in  use  at  the  time  of 
filing  the  petition,  and  by  the  proposed  new  cartway.  Oor- 
ham  V.  R.  R.,  504. 

69.  Condemnation — Easements — Carttoays — Former  Requests — Dif- 

ferent Locations — Evidence. — Evidence  that  a  petitioner  for 
a  cartway  over  the  lands  of  another  had  theretofore  re- 
quested a  cartway  at  a  different  location  to  the  one  laid  off, 
which  was  not  objected  to  by  the  respondent,  is  incompetent, 
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as  it  would  not  be  an  aid  to  tlie  jury  in  determining  the  mat- 
ter and  would  not  be  a  bar  to  the  proceedings.    Ibid. 

70.  Condemnation  —  Easements  —  Cartxcays — PeimisHive    Ways — 

Evidence — Interpretation  of  Statutes. — Under  the  language 
,  and  spirit  of  Revisal.  see.  2086,  a  petitioner  for  a  cartway^ 
over  the  lands  of  another  lieoonies  entitled  thereto  by  show- 
ing that  there  is  no  public  road  leading  to  his  lands ;  that 
the  proposed  cartway  Is  neces.sary,  reasonable,  and  just ;' 
and  the  existence  of  a  permissive  way  is  evidence  for  the 
consideration  of  the  jury,  but  not  fatal  to  his  demand. 
Ford  V.  Manning,  152  N.  C,  151.  cited  and  approved.    Ibid. 

71.  Condemnation — Easements — Cartways — Board   of    Supervisors 

— Order — Et^denee — Corroboration — Harmless  Error. — At  the 
trial  in  the  Superior  Court,  on  appeal  from  an  order  of  the 
board  of  supervisors  allowing  a  cartway  to  be  established 
over  the  lands  of  another,  the  order  of  the  board  is  properly 
admitted  in  evidence  to  show  the  jury  the  location  of  the 
cartway,  and  in  corroboration  of  the  supervisors  who  have 
testified ;  and  Held,  further,  the  fact  that  the  order  Lad 
been  made  would  necessarily  imply  that  the  cartway  located 
was  necessary,  just,  and  reasonable,  and  its  introduction 
would,  in  any  event,  be  without  prejudice  to  the  respondent. 
Ibid. 

72.  Carriers  of  Passengers — Stations — Safe  Place  to  Alight — De- 

grees of  Safety — Custom — Duty  of  Carrier — Nonsuit — Evi- 
denee. — When  there  Is  evidence  tending  to  show  that  the 
plaintiff,  a  passenger  on  a  mixed  train  which  had  stopped 
at  its  usual  place  for  the  passengers  to  get  off,  where  they 
were  In  the  habit  of  alighting  on  each  side  of  the  coach,  but 
one  side  was  more  dangerous  for  the  purpose  than  the  other, 
got  off  on  the  more  dangerous  side  and  that  no  employee  of 
the  defendant  railroad  company  was  there  to  advise  or 
assist  him,  or  place  the  step  used  for  the  purpose;  that 
while  he  was  getting  off  with  reasonable  promptness  he  was 
injured  by  a  sudden  and  unexpected  movement  of  the  train^ 
a  judgment  of  nonsuit  should  be  denied,  as  It  Is  sufficient  to 
take  the  issue  of  negligence  to  the  jury.  Kearney  v,  R.  J?., 
521. 

73.  Carriers  of  Passengers — Flag  Stations — Safe  Egress — Contrib- 

utory Negligence — Evidence. — ^Where  a  passenger  has  safely 
alighted  in  broad  daylight  at  a  flag  station  of  the  carrier, 
and  is  injured  by  fTtepping  upon  a  cross-tie  left  there  for  tlie 
purpose  of  repairing  the  track,  lying  lengthwise  on  a  slant- 
ing ditch  along  the  roadbed,  which  had  plainly  become  slip- 
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pery  with  rain  and  mud,  and  it  appears  from  her  own  testi- 
.mony  that  she  could  have  safely  stepped  over  the  cross-tie 
or  have  gone  around  It,  her  contributory  negligence  In  thus 
acting  will  bar  her  recovery.  Hinahaw^s  case,  118  N.  C, 
1052,  cited  and  distinguished.    Fulghvm  i\  R,  R.,  555. 

74.  yorumit — Plaint  iff*  s  Evidence — Contributory  yenUgcnee — Ques- 

tions of  Law. — Where  the  plaintiff's  own  evidence  discloses 
such  contributory  negligence  as  bars  her  recovery,  a  motion 
to  nonsuit  should  l)e  sustained.     Jhid, 

75.  Principal  and  Surety  —  Parol  Evidettcc  —  Equity  —  Bills  and 

yotes — Subrogation — Exoneration. — As  between  the  signers 
of  a  note,  it  may  be  shown  by  parol  evidence  that  some  of 
them  were  sureties,  for  the  purposes  of  enforcing  exonera- 
tion, subrogation,  or  any  other  equitable  right  which  will 
not  Injuriously  affect  the  payee  who  loaned  his  money  with- 
out knowledge  of  the  relation,  though  upon  the  face  of  the 
paper  they  appear  to  have  all  signed  as  principals.  Wit- 
Hams  t\  Lewis,  571. 

^6.  EHdence,  Conflicting — yonsuit. — A  motion  to  nonsuit  upon  con- 
flicting and  competent  evident»e  will  be  denied,  fixates 
County  V.  Hill  584. 

77.  Instructions — Public    Square — Abandonment — Adverse   Posses- 

sion— Evidence. — When  a  county  sues  for  the  possession  of 
lands  used  by  it  as  a  public  square,  a  requested  instruction 
by  defendant  is  properly  denied,  in  the  absence  of  evidence 
of  abandonment,  that  If  the  proper  authorities  of  a  public 
square  willfully  abandon  the  use  of  any  part  thereof  which 
is  claimed  by  defendant,  and  establish  a  different  line,  cut- 
ting off  such  abandoned  part  for  twenty-one  years  or  more, 
It  would  ripen  Into  a  title  for  defendant.    Ibid. 

78.  Practice — yexo    Trial — yewly   Discovered    Evidence — Cumula- 

tii"^. — ^A  new  trial  for  newiy  discovered  evidence  will  not  be 
granted  when  the  evidence  is  only  cumulative.    Ibid, 

79.  Practice — yew    Trial — yewly   Discovered   Evidence— Supreme 

Cour\ — Discretion. — A  motion  for  a  new^  trial  upon  newly  dis- 
covered evidence  made  in  the  Supreme  Court  is  addressed 
to  the  discretion  of  the  Court,  and  In  this  appeal,  the  evidence 
relied  on  being  the  relation  of  the  jurors  to  some  of  the  com- 
missioners  of  the  plaintiff  county,  the  relationship  is  regarded 
as  too  remote  for  the  exercise  of  this  discretion.     Ibid. 

80.  Refeience — Jury  Trial — Evidence. — Under  our  statute,  a  jury 

trial  after  a  reference,  and  In  the  absence  of  new  matter,  is 
proi)erly  confined,  under  the  issues,  to  the  evidence  taken 
before  the  referee.    Makely  v,  Montgomery,  589. 
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81.  Deeds   and   Cotweyances — Trusts  'and    Trustees — Evidence. — 

The  quantum  of  proof  required  to  establish  a  trust  under  the 
deed  in  this  case.  Held,  sufficient  under  Harding  v.  Long, 
103  N.  C,  1,  and  that  line  of  cases.     Ihid, 

82.  Partnership  Debts — Expenses  of  Partner — Evidence. — A   con- 

versation relied  on  to  permit  the  defendant  partner  to  charge 
his  living  expenses  to  the  partnership  as  the  expenses  of  the 
firm,  Held,  too  vague  and  indefinite  in  this  case.     Ihid. 

83.  Appeal  and  Error — Evidence — Nonsuit — Former  Appeal. — This  \ 

case  having  been  before  the  Supreme  Court  and  considered 
upon  all  the  evidence,  and  a  new  trial  granted  in  one  essen- 
tial particular  because  of  the  influence  of  one  erroneous  in- 
struction, and  a  motion  to  nonsuit  upon  the  evidence  inferen- 
tially  denied,  it  is  adjudged  on  the  present  appeal  that  his 
Honor  followed  the  former  decision,  and  no  error  is  found. 
Herring  v.  War  wick  ^  592. 

84.  Murder — Threats — Remarks — Evidence. — Evidence    of    threats 

by  the  prisoner  being  tried  for  murder,  made  three  days  be- 
fore the  hofnicide,  and  of  the  remarks  that  brought  them 
forth  which  are  connected  with  the  threats,  are  competent. 
8.  V.  Wilson,  599. 

85.  Murder — Character  Witnesses  —  Particular  Traits  —  Cross-ex- 

amination— Rights   of   Witness. — It   is   competent   on  cross- 

■ 

examination  of  a  witness  for  a  female  defendant  being  tried 
for  murder,  who  has  testified  to  her  good  character,  to  ask 
the  witness  as  to  the  general  reputation  of  the  prisoner  in 
regard  to  a  particular  trait  of  character,  and  the  witness, 
himself,  may  say  in  what  respects  the  character  of  the  pris- 
oner is  good  or  bad,  so  as  to  give  the  truth  of  the  matter  in 
justice  to  himself.    Ibid. 

86.  Murder — Character  Witnesses — General  Character — Chastity. — 

It  is  competent  for  a  character  witness  to  he  asked  on  cross- 
examination  the  general  character  for  chastity  of  a  female 
prisoner  on  trial  for  murder,  but  not  as  to  specific  acts  of 
unchastity.     Ibid, 

87.  Same — Harmless  Error. — Questions  asked  a  character  witness 

for  the  female  prisoner  on  trial  for  murder  as  to  her  gen- 
eral character  for  chastity,  which  appears  to  have  been  un- 
prejudicial,  will  not  be  held  for  reversible  error.     Ibid. 

88.  Expert  Evidence — Knowledge  of  Witness. — ^Where  there  is  evi- 

dence that  the  deceased,  whom  the  defendant  is  on  trial  for 
unlawfully  killing,  had  heart  trouble,  and  the  witness  is  an 
expert  physician  and  had  observ^ed  and  testified  to  the  shock 
which  was  alleged  to  have  produced  the  death,  it  is  compe- 


762  INDEX. 


EVlDKSCEr—Conthiued. 

tent  to  ask  him,  "If  a  person  was  suffering  from  heart  trou- 
ble would  the  chance  of  a  fatal  result  by  reason  of  such  dis- 
ease be  increased  or  diminished  from  a  shock  such  as  you 
saw  the  dei'easeil  was  suflfering  from  when  you  visited  him?" 
Ibid. 

W).  Murder — fh^dence — Testiniony  Taken  hp  Magittirate — Identifi- 
eation — ('ompeteney. — Testimony  of  the  deceased  taken  down 
by  a  majristrate  before  his  death  when  the  prisoner  was  be- 
iu>:  tri«l  (mly  for  an  assault,  sigmxl  by  the  deceased  ami 
after  his  death  handeil  by  this  majdstrate  to  another  con- 
ducting: the  preliminary  trial  for  umrder,  with  direction  that 
he  hand  it  to  the  clerk  of  the  Superior  G<mrt,  is  comi>etent 
evidence  upon  the  trial  for  murder  in  the  Suiwrlor  Court 
when  Identified  by  the  magistrate  who  transcribed  It,  and  Is 
a  sufficient  compliance  with  Itevisal,  sec.  .*^2C>.j.     Ibid. 

90.  Appeal  and  Error — Object ionn  and  E.rceptions — Improper  Re- 

marks— Practice — Waiver. — Exceptions  to  improi)er  remarks 
of  counsel  in  their  argument  to  the  jury  when  taken  for 
the  first  time  and  i>ermltted  by  the  trial  judge  In  stating  the 
case  on  appeal,  will  not  bie  considere<i  on  appeal,  for  such 
exceptions  must  be  taken  at  the  time,  or  they  will  be  deemed 
as  waived.     Ibid, 

91.  ^ame — Prejudicial — Harmlenn   Error. — When,    on   a   trial    for 

munler.  an  attorney  for  the  State  bases  a  jmrt  of  his  argu- 
ment on  matters  not  in  evidence,  saying  that  the  prisoner's 
character  was  such  that  i)eople  were  afraid  to  testify  against 
her,  Held,  that  error,  if  any  committed,  and  In  the  absence 
of  objection  at  the  time,  is  rendered  harmless  by  an  Instruc- 
tion that  there  was  no  evidence  upon  which  the  argument 
(*ould  be  made,  and  that  the  jury  should  not  consider  it. 
Ibid. 

92.  Murder — Vircumfdaniial   Evidence — Hu^band*s   Previous    Con- 

duct.— Where  there  Is  circumstantial  evidence  tending  to 
conne<*t  the  defendant  with  the  omission  of  the  crime,  and  to 
show  some  i>reparation  on  his  part  to  murder  his  wife,  it  I9 
competent,  as  tending  to  show  identification  of  the  husband 
as  tlie  murderer  and  of  his  malice  towards  his  wife,  that  ^ 
they  did  not  get  on  well  together,  and  had  quarreled  shortly 
before  the  homicide  was  committed,  when  he  drove  her  from 
his  home,  threatened  to  cut  her  with  his  knife  and  attempted 
to  draw  his  pistol  on  her.     .S'.  r.  Wilkins.  003. 

93.  Murder — Motive — Evidence. — Motive   for   committing   a   homi- 

cide is  not  required  to  be  proved  in  order  to  convict,  when  it 
is  not  of  the  essence  of  the  crime  charged,  but  it  may  be 
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shown  to  ideDtify  the  prisoner  as  the  perpetrator  of  the 
crime,  and  to  establish  malice,  deliberation,  and  premedita- 
tion.   Ibid. 

94.  Murder — Evidence — Dying  Declarations. — Declarations  of  the 

deceased  are  admissible  in  evidence  on  trial  of  the  prisoner 
charged  with  his  murder,  when  from  the  circumstances  and 
surroundings  and  from  information  given  him  by  the  attend- 
ing physician  It  appeared  that  the  deceased  made  the  declara- 
tions in  anticipation  of  his  death.     S.  v.  Bagley,  608. 

95.  Same — Identification. — With  evidence  tending  to  show  that  de- 

ceased died  from  the  effect  of  being  shot  by  the  prisoner  from 
behind,  on  the  street  of  a  town,  about  9  o'clock  at  night,  and 
that  his  attending  physician  informed  him  that  his  death  was 
near,  and  that  if  he  had  any  message  he  wanted  to  leave,  it 
were  best  that  he  do  so :  Held,  competent  as  dying  declara- 
tions, made  a  short  time  before  his  death,  that  it  was  the 
prisoner  who  had  shot  him ;  that  he  saw  his  outline  very  dis- 
tinctly as  he  ran  down  the  street,  and  he  was  certain  that  the 
prisoner  was  the  one.     Ibid. 

96.  Malicious  Burning  —  Other  Firek  —  Evidence. — Evidence  that 

after  the  defendants  were  imprisoned  for  unlawfully  burn- 
ing a  house,  other  fires  occurred  in  the  town,  is  incompetent ; 
and  it  would  still  have  been  incompetent  had  the  evidence 
tended  to  prove  the  other  fires  incendiary,  as  it  would  have 
introduced  other  and  different  Issues  having  no  tendency  to 
prove  the  guilt  or  innocence  of  those  on  trial.  '  S.  v.  Milli- 
can,  617. 

97.  Siame —  Ill-uUl  —  Motive  —  Contentions  —  Instructions. — When 

there  is  evidence  that  the  defendants  had  ill-will  towards  the 
people  of  a  town  wherein  they  are  accused  of  unlawfully 
setting  fire  to  a  house,  with  evidence  tending  to  prove  the 
fact  of  their  guilt,  it  is  comi>etent  for  the  trial  judge  to  state 
to  the  jury  that  the  State  contended  that  the  defendants  had 
manifested  ill-will  towards  the  people  of  the  town,  and  that 
this  conduct,  if  found  to  exist,  could  be  considered  by  them ; 
and  in  this  case  an  instruction  was  not  to  defendant's  preju- 
dice as  charging  that  the  jury  could  consider  evidence  of 
other  fires  occurring  there.    Ibid. 

98.  Malicious  Burning — Incarceration — Evidence. — ^The  defendants 

being  tried  for  unlawfully  burning  a  house,  evidence  held 
iiH-ompetent  as  to  the  length  of  time  they  had  been  in  jail, 
it  not  being  contended  by  them  that  they  were  in  jail  at  the 
time  the  offense  was  charged  against  them.     Ibid. 


764  INDEX. 


EYIDESCE— Continued. 

09.  Malicious  Burning — Former  Trial — Inconsistent  Charges — Ev- 
idence.— \\Tjen  it  is  competent  to  prove  that  the  State  took  a 
different  position,  at  a  former  trial  of  the  defendants  for  un- 
lawfully burning  a  house,  from  that  taken  at  the  trial  ap- 
I)oaled  from.  It  may  not  be  proven  by  a  witness  who  says 
he  was  not  present  when  the  case  had  formerly  been  tried. 
Ibid. 

100.  Malicious  Burning — Ul-trHl — Motive — Evidence — Harmless  Er- 

ror.— Answers  of  the  prisoner,  on  his  trial  for  unlawfully 
inirnlnff  a  house,  given  in  response  to  questions  asked  by 
the  State  for  purposes  of  Impeachment,  to  the  effect  that 
he  had  been  wrongfully  accused  of  taking  pistols  from 
houses  when  he  was  helping  to  save  property,  etc. :  Ueld, 
in  this  case,  to  be  unprejudlcial,  and  necessary  in  etmtradic- 
tion  of  the  testimony  of  a  State's  witness  that  the  prisoner 
said,  on  the  occasion  referrtnl  to,  that  he  wanted  to  see  an- 
other tire  in  that  town,  as  long  as  "the  white  people  were  so 
smart."    Ihid. 

101.  Cocaine — TnJairful  Sale — Evidence. — Upon  trial  for  unlaw- 

fully selling  cocaine,  it  is  competent,  after  the  one  to  whom 
the  drug  is  alleged  to  have  l)een  sold  has  testified,  to  impeach 
her  evidence  on  behalf  of  the  prisoner  by  showing,  by  an- 
other witness,  she  had  made  conflicting  statements  as  to 
where  and  from  whom  she  had  purchased  it.  S.  v.  Bumo, 
032. 

* 

102.  Saine — Expert — Satisfactory  Opinion. — Upon  trial  for  the  un- 

lawful sal^  of  cocaine,  the  testimony  of  a  witness  who  has 
qualified  as  an  expert  physician  and  druggist,  that  in  his 
opinion  a  certain  drug  exhibited  to  him,  and  which  was 
identified  as  that  sold,  was  cocaine,  is  competent,  though 
he  said  on  cross-examination  that  he  could  not  tell  the  differ- 
ence between  cocaine  anid  epsom  salts  except  by  actual  test, 
which  was  not  made  by  him  in  this  instance,  but  in  his 
opinion  the  drug  exhibited  to  him  was  cocaine.    Ibid. 

103.  Cocaine — Vnlatrful  Sale — Taken  from  Vendee — Absence  of  De- 

fendant— Evidence. — Upon  a  trial  for  the  unlawful  sale  of 
cocaine,  evidence  Is  competent  to  show  that  cocaine  was 
taken  off  the  person  to  whom  it  is  alleged  to  have  been  sold, 
in  the  absence  of  the  defendant,  when  sufficiently  identified 
as  the  article  alleged  to  have  been  sold  on  the  occasion 
specified.    Ibid. 

104.  Murder — Threats — Evidence — Practice. — On  a  trial  for  homi- 

cide a  question  as  to  how  many  times  the  deceased  had 
threatened  to  take  the  life  of  the  prisoner  was  properly  ex- 
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eluded,  as  in  this  case  the  prisoner  had  not  brought  the 
inquiry  as  to  threats  within  the  exception  to  the  general 
rule  at  the  time  the  question  was  aslced,  and  the  evidence 
was  not  again  tendered  by  the  prisoner  after  the  facts  and 
nature  of  the  case  had  been  sufficiently  slK)wn  to  have  made 
evidence  of  threats  competent;  and,  further,  there  was  no 
evidence  that  the  threats  had  t)een  communicated  to  the 
prisoner.  S.  v.  Exum,  138  N.  C,  600,  cited  and  applied. 
S.  V.  Price,  641. 

105.  Murder  —  Eridence — Witnesses — Conflicting  Statements  —  Im- 
peachment.— On  trial  for  a  homicide  there  was  evidence  by 
a  witness  for  the  defendants  tending  to  show  that  they  had 
had  a  quarrel  with  the  deceased  a  few  days  before  his  death. 
Evidence  tending  to  show  that  the  witness  had  made  con- 
flicting .<?tatements  is  held  competent  for  the  purpose  of  con- 
tradiction.    Ibid, 

10(5.  Murder — Eridence  Sufficient — Vnlawful  Act — Joint  Participa- 
tion.— Eviflence  is  sufficient  for  a  conviction  of  murder  in 
the  second  degree  which  tends  to  show  that  one  of  the  de- 
fendants was  seen  with  the  other,  both  firing  in  rapid  suc- 
cession upon  the  deceased  with  a  shotgun  and  pistols,  as  he 
was  going  from  them  in  company  with  the  State's  witness, 
who  left  the  deceased  at  a  cotton  patch,  where  he  was  soon 
thereafter  found  dead  from  a  wound  inflicted  by  a  shotgun, 
it  l)eing  some  proof  of  a  joint  participation  in  the  felonious 
assault,  especially  when  considered  with  the  other  evidence 
in  the  case.    Ibid. 

107.  Same — Oriftinah  Motire. — When  there  is  sufficient  evidence  to 
convict  a  defendant  of  murder,  as  an  accomplice  of  the  other 
defendant,  in  making  a  felonious  assault  upon  the  deceased, 
and  in  aiding  and  abetting  in  the  unlawful  act  which  re- 
sulted in  death,  his  motive  for  going  to  the  house  of  his 
codefendnnt  immediately  before  committing  the  unlawful 
act  is  immaterial,  as  it  does  not  tend  to  excuse  the  crime  or 
even  to  mitigate  it.    Ibid. 

lOS.  Murder — Instruct  ions — Manslaughter — Eridence — Requests  for 
Instructious — Appeal  and  Error. — When,  upon  a  trial  for 
murder,  self-defense  alone  is  relied  on.  and  conviction  of 
murder  in  the  second  degree  is  only  sought,  and  there  is  no 
evidence  of  manslaughter,  it  is  not  error  for  the  trial  judge 
to  fail  to  instruct  the  jury  upon  the  principles  of  law  appli- 
cable to  a  conviction  for  that  offense,  especially,  as  in  this 
case,  when  the  defendants  have  not  offered  prayers  for 
special  instruction  thereon.     Ibid. 
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109.  Intoxicating  Liquorft — Possession — Evidence — Unlawful   Sales. 
In  tbis  case,  tlie  possession  of  a  certain  quantity  of  intoxl- 
,  eating  liquors  i)y  the  defendant,  tis  being  prima  facie  evi- 

dence of  unlawful  sales  by  him,  upheld.  .V.  v.  Doted j/,  145 
N.  C,  432;  S!.  v.  Mclntyre,  1,^0  N.  C.  (?01,  cited  and  applied. 
8.  V.  Dunn,  G54. 

EXCEPTIOX.     See  Appeal  and  Error. 

EXCEPTIONS,  GROUPED.     See  Appeal  and  Error,  38. 

EXECUTIONS.     See  Taxation.  3. 

1.  Executions — DTCijuJaritiea — Motion  to  Quash — Practice. — Usu- 

ally, the  i)roper  methcxl  of  obtaining  redress  for  irregularities 
affecting  the  validity  of  an  execution  is  to  recall  it  upon 
notice  and  motion  in  the  court  from  which  It  was  issued. 
Williams  v.  Dunn,  31K). 

2.  Same — Parties — Purchasers, — An  execution  and  sale  thereun- 

der may  be  quashed  on  motion  proiwrly  made,  as  against  a 
party  of  record  or  purchaser  with  full  notice,  for  irregulari- 
ties affecting  Its  validity,  but  not  as  against  an  innocent  pur- 
chaser who  was  not  a  party.     Ihid. 

3.  Executions — Drcf/ularitics — Motions  to  Qu<ish-:— Court** — Juris- 

diction— Clerks  of  Court. — Before  sale  under  execution,  pro- 
ceedings may  be  lnstitutc<l  before  the  clerk  to  recall  the  exe- 
cution upon  grounds  affecting  its  validity,  but  after  return 
made,  and  especially  when  there  may  be  certain  equitable 
claims  for  adjustment,  semhlc,  the  practice  Is  that  the  motion 
should  be  made  before  the  judge  in  term.     Ihid. 

4.  Same — Interpretation  of  Statutes. — The  clerk  is  but  a  part  of 

our  Superior  Court,  and  when  a  motion  to  quash  an  execu- 
tion and  sale  under  judgment  for  irregularities  affecting  the 
validity  of  the  sale  is  made  before  the  clerk,  and  regularly 
brought  before  the  judge  in  term,  all  parties  having  been  duly 
notified,  the  judge  should  retain  jurisdlcticm.  and  not  dismiss 
the  proceedings  for  want  of  authority  in  the  clerk  to  set 
aside  the  execution  theretofore  Issued.  Semhle,  Revlsal,  sec. 
014.  would  apply.     Ihid. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Exrrutors  and  Administrators — Sale  to  Make  Assets — Lost  Pa- 
pers— Entries  of  Records — Reffularity  of  Proceedings — Evi- 
dence— Judgment — Collateral  Attack. — When'the  original  pa- 
pers in  proceedings  by  an  administrator  to  sell  lands  of  the 
deceased  to  pay  debts  have  been  lost,  the  regularity  of  the 
proceedings  may  be  established  by  entries  thereof  on  the 
minute  docket  of  the  court,  and  when  therefrom  It  Is  made 
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to  appear  that  the  parties  were  properly  before  the  court, 
minors  being  represented  by  guardians  ad  litem,  and  In  all 
other  respects  the  proceedings  were  conducted  according  to 
the  due  course  and  practice  of  the  courts,  the  judgment 
entered  cannot  be  collaterally  .attacked.  Phillips  t\  Denton, 
299. 

2.  Executors  and  Adtninistrators — Sale  to  Make  Assets — Lost  Pa- 

pers— Entries  of  Record — Regularity  of  Proceedings — Evi- 
dence Sufficient. — The  validity  of  a  deed  made  by  an  admin- 
istrator in  proceedings  for  the  sale  of  lands  to  make  assets 
to  pay  debts  being  in  controversy,  and  it  being  shown  that 
the  original  papers  had  been  lost,  the  entries  on  the  minute 
docket  of  the  court  Held  sufficient  to  sustain  the  regularity 
of  the  procee<ling8,  which  show  the  api>ointment  of  the  ad- 
ministrator, who  gave  a  satisfactory  bond,  and  qualified ;  his 
account  of  sale  of  the  land,  which  was  received  and  ordered 
recorded ;  hts  charging  himself  with  the  proceeds  of  sale  of 
the  land  In  his  final  account;  that  service  was  admitted  of 
the  petition  to  sell  the  lands,  the  prayer  was  granted  and 
decree  filed,  and  that  the  report  of  sale  was  returned  and 
confirmed.     Ihid. 

3.  Executors  and  Administrators — Sale  to  Make  Assets — Deeds 

and  Conveyances — Recitation  of  Potcers. — Where  an  adminis- 
trator acts  under  an  order  to  sell  land  to  make  assets  to  pay 
debts  and  in  accordance  therewith  sells  the  lands  and  exe- 
cutes his  deed  to  the  purchaser,  it  is  not  necessary  that  he 
recite  the  order  in  the  exerution  of  his  deed  for  the  deed  to  be 
valid,  for  by  implication  power  is  conferred  by  the  order. 
Ibid. 

4.  hifiurunce — Fraternal  Orders — "lAujal  Dependents'" — Executors 

and  Administrators — Creditors. — When  there  are  no  "legal 
dei)endents"  of  the  deceased,  within  the  terms  of  his  certifi- 
cate of  membership  in  a  fraternal  insurance  order,  the  ad- 
ministrator is  entitled  to  the  proceedings  of  the  policy  for 
distribution  among  cre<litors  of  the  de<ea.»*ed.  Little  v.  Cald- 
well, 351. 

5.  Superior  Courts — Clerkf* — Probate — Executors  and  Administra- 

tors— Remoral — Legal  Discretion — Appeal  and  Error — Prac- 
tice.— In  the  exercise  of  their  probate  powers,  and  the  legal 
discretion  conferred  upon  them,  clerks  of  the  Superior  (^ourt 
may  remove  for  goo<l  cause  shown,  upon  petition  filed  and 
notice  duly  shown,  an  executor  or  administrator,  subject  to 
review  l)y  the  Superior  Court,  and  by  the  Supreme  Court  on 
appeal.     In  re  Battle,  388. 
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6.  Superior  Courts — Clerks — Executors  and  Administrators — Issues 
of  Fact — Practice. — On  issues  raised  in  proceedings  before 
the  clerk  of  the  Superior  Court  for  the  removal  of  an  execu- 
tor or  administrator  for  good  cause  shown,  it  is  not  required 
that  the  clerk  transfer  the  cause  to  the  Su|>erior  Court  for 
the  trial  of  the  issue,  as  applications  of  this  character  are 
not  regarded  in  the  nature  of  adversary  proceedings,  but  as 
a  power  conferred  on  the  clerk  with  a  view  of  protecting 
estates,  often  presenting  the  necessity  for  his  prompt  action. 
Revlsal,  sec.  3o.     Ihid, 

7.  Superior  Courts — Clerks — Executors  and  Administrators — Com- 

pensation —  Contracts  —  Removal  of  Administrator — Appeal 
and  Error. — It  appearing  by  admission  of  record  in  the  Su- 
preme Court  on  appeal  from  an  order  removing  aa  adminis- 
trator for  cause,  that  he  had  procured  from  the  wife  of  the 
deceased,  an  illiterate  woman,  and  her  minor  children,  the 
next  of  kin,  a  contract  by  which  he  and  another,  who  had 
aided  him,  were  to  receive  25  per  cent  more  than  the  legal 
charges  allowed  to  administrators :  Held,  the  order  removing 
him  was  properly  made.     Ihid. 

8.  Clerks  of  Court — Probate  Powers — Executors  and  Administra- 

tors— Orders — Collateral  Attack — Practice. — When  the  clerk 
of  the  Superior  Court,  in  the  exercise  of  his  probate  powers 
conferrwi  l)y  statute,  has  general  jurisdiction  of  the  subject- 
matter  of  the  inquiry,  as  indicated *in  Revisal,  sec.  16,  and, 
on  api)lication  made,  has  entered  a  decree  appointing  an  ex- 
ecutor or  administrator,  and  letters  are  accordingly  issued, 
such  decree*  is  controlling  and  may  not  be  successfully  at- 
tacked or  in  any  way  questioned  except  by  direct  proceedings 
instituted  for  the  purix>se.     Batchelor  v.  Overton,  306. 

0.  Same — Xonresidrnts — Bonds — Irregularities. — When  a  foreign 

executor  has  been  in  all  other  respects  regularly  appointed 

f  and  qualifie<l  by  the  clerk,  his  failure  to  give  bond  specified  in 

Revisal,  sees.  5  (5),  2.S  and  319,  is  only  an  irregularity,  and 
cannot  be  collaterally  attacked  in  an  action  brought  by  him 
to  recover  upon  a  note  due  the  estate  and  to  for(»close  a 
mortgage  securing  it.     Ihid. 

10.  Clerks  of  Courts — Executors  and  Administrators — Nonresidents 
— Qualifications — Presumptions. — When  it  appears  that  an 
executor  was  regularly  qualified  by  the  clerk  of  the  court 
having  jurl^lction,  it  is  a  fair  inference  that  at  that  time 
he  was  a  resident  of  this  State,  though  it  is  made  to  appear 
that  he  was  nonresident  at  the  time  of  the  commencement  of 
his  action  to  collect  a  debt  alleged  to  be  due  the  estate;  and 
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semble,  the  prohibitive  terms  of  Revisal,  sees.  28  and  319, 
respecting  the  giving  of  a  bond  by  nonresident  executors,  does 
not  apply  to  the  facts  of  this  case.     Ibid. 

11.  Clerks  of  Courts — Executors  and  AdministraU)vs — Xonresidfitts 

— Bills  and  Notes  —  Mortgages  —  Defetues. — The  defendant 
having  bought  certain  proi)erty  from  the  plaintiff,  as  execu- 
tor, gave  Ixjs  note  for  a  part  of  the  purchase  price,  and  se- 
cured it  by  a  mortgage  on  the  property.  In  an  action  by 
the  executor  upon  the  note  and  mortgage,  Held,  the  defense 
is  not  open  that  the  executor,  though  duly  qualified,  was  a 
nonresident,  or  that,  not  having  given  the  bond  as  required 
by  the  statute,  he  could  not  maintain  an  action  in  our  courts, 
neither  the  title  nor  possession  of  the  purchaser  having  been 
disturbed  or  in  any  way  questioueil.     Ibid. 

12.  Public    Administrator  —  Period    of   Appointment — Unexpired 

Term — Interpretation  of  Statutes. — The  term  of  a  public  ad- 
ministrator is  fixe<i  by  statute  as  eight  years,  without  provi- 
sion when  that  of  any  ai>pointee,  as  such,  is  to  begin  or  ter- 
minate, or  power  of  appointment  for  an  unexpired  term. 
Hence  the  appointment  of  a  pul)lic  administrator  is  for  eight 
years,  and  is  not  affected  by  a  mistalie  of  the  <'lerk  in  stating 
in  the  appointment  that  it  was  for  the  unexpired  term  of  his 
predecessor,  or  fixing  the  term  of  the  new  api>ointee  for  a  less 
period.     Boynton  v.  Heart t,  4<S8. 

13.  Same — Removal — Application — Parties  Entitled. — t)ne  who  is 

a  i^roper  and  competent  i)ers(m  to  act  as  i)ublic  administra- 
tor, and  has  qualified,  as  such,  on  the  estate  of  deceastnl, 
should  not  necessarily  l)e  removed  for  the  reason  that  his 
term  of  office  expired  before  his  qualification,  and  this  should 
not  be  done*  except  at  tlie  instance  of  one  having  a  prior  right 
to  administ€»r.     Ibid. 

14.  Executors  and  Adniinistratorx — Supervision — Potrer  of  Courts 

— liistributee. — Tlie  riglit  of  administi*ntion  is  not  now  as 
inqiortaint  as  it  was  l)efore  our  statute  of  distributicms  was 
enacte<l,  for  he  now  acts  under  the  dirc»ction  of  the  court, 
whose  duty  is  to  see  that  a  comi)etent  person  is  appointed; 
and  the  appointee  cannot,  by  any  act  of  his,  affe<'t  the  right 
of  those  entitled  to  share  in  the  distrilmtion  of  the  estate. 
Ibid. 

15.  Public    Administrator — Removal — Application — Xonresidents — 

Intcrprctatifm  of  Statutes. — One  who  has  «pialifie<i  as  public 
administrator  of  a  dece<lent's  estate  here  is  not  subject  to  be 
removed  upon  the  application  of  a  nonr(»sident  guardian  of 
nonresident  minors,  heirs  at  law.  they  having  no  right  of 
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appointment  ih  consequence  of  not  having  the  rijjht  to  admin- 
ister ui>on  the  estate  in  North  Carolina.  Revisal,  sec;  5, 
subsec.  2.  Wallis  v.  WaUis,  (M)  N.  C,  78.  and  that  line  of  cases 
relating  to  the  appointing  powers  of  minors,  etc..  cited,  dis- 
tinguished, and  discussed  by  Allen.  J.     Ibid. 

EXONERATION.     See  Bills  and  Notes.  IS,  10. 

EXPERT  EVIDENCE.     See  Evidence. 

EXPERTS.     See  Witnesses,  1. 

EXTENSION  OF  TIME.     See  Deeds  and  Conveyances.  VI  14. 

FALSE  REPRESENTATIONS.     See  Fraud  and  Mistake. 

FEDERAL  COT'RTS.     See*  Removal  of  Causes.  5,  H.  7,  8. 

FENCE  COMMISSIONERS.     >^ee  Stmk  Law.  2,  3,  5. 

FENCE  LAW.     See  Stock  Law.  9. 

FERTILIZER.     See  Contracts.  22.  23,  24,  25;  Taxation,  10,  11.  12. 

FINDINGS.     See  Verdict,  1,  2. 

FLAG  STATION.     See  Carriers  of  Passengers,  14. 

FRATERNAL  ORDERS.     See  Insuranre.  .",  <». 

FRAT  D  AND  MISTAKE. 

1.  Coittrarts — lirrarh — Dcfcnscn  —  Le</al   Exctt^sc  —  Fraud  —  Evi- 

deticr. — In  consideration  of  an  agreement  of  plaintiff  to  give 
defendant's  daughter  a  courst*  of  musical  lnstructl<m  by  mail, 
tlie  defendant  gave  his  note  in  a  <ertaln  sum  in  part  payment 
and  after  his  daughter  had  re<*eived  the  instruction  for  a 
part  of  the  time,  resiste<l  its  payment  upon  the  ground  that 
as  to  another  payment  he  thought  he  was  giving  a  note, 
while  in  point  of  fact  it  turniMl  out  to  l>e  a  check:  Held,  the 
defense  was  untenable,  there  Ix^ing  no  evidence  of  fraud  in  the 
contract,  which,  on  its  part,  the  plaintiff  stood  ready  to  per- 
form.    ConHvnutory  v.  Dickenson,  207. 

2.  Deeds  and  Conveitonees — Reformation — Equity — Fraud  or  Mis- 

take— Proof  Required — Questions  for  Jury. — For  equity  to 
correct  a  deed  for  mistake.  It  must  be  established  by  clear, 
strong,  and  convincing  evidence,  and  it  is  for  the  jury  to  de- 
termine whether  the  proof  meets  the  requinxl  standard  ac- 
cording to  the  instructions  from  the  court.  Hiffhsmith  v. 
Pane,  220. 

3.  Vendor  and  Vendte — Deceit — False  Warrimty — Evidence — Datn- 
a(/es — Questions  for  Jury. — In  an  action  for  damages  for  per- 
s(Mial  injuries  caust^i  by  defendant's  deceit  and  false  war- 
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ranty  in  tbe  sale  of  a  horse,  there  was  evidence  tending  to 
show  that  the  defendant  fals^lj*  representee!  that  the  horse 
was  kind  and  gentle,  and  that^  plaintiff,  relying  thereon, 
bought  the  horst*,  drove  him  twenty-flve  miles  to  his  home, 
and  a  few  days  thereafter,  while  driving  him  to  a  buggy,  the 
horse  bt»gan  to  kick  and  back  and  threw  plaintiff  out  of  the 
buggy  and  broke  his  leg ;  Held,  a  cpiestitm  for  the  jury  as  to 
whether  defendant  intended  his  statement  as  to  the  character 
of  the  horse  to  i>e  a  warranty,  and  whether  the  plaintiff, 
relying  thereon,  was  thereby  induced  to  buy,  and  whether, 
under  the  evidence,  there  was  deceit  and  a  breach  of  war- 
ranty on  defendant's  part.     Hodf/cs  v.  »^'wi7/t,  2.j«3. 

,  4.  Deeds  and  Conveyances — Fraud  and  Deceit — False  Repj^esen- 
tations — Evidence. — In  order  to  recover  damages  for  fraud 
in  the  procurement  of  a  sale  of  lands,  there  must  be  false 
representations  as  an  inducement  of  purchase,  and  shown  to 
have  iK^en  the  reason  for  making  the  contract,  and  relied  on. 
Tarault  v.  Seip,  3<)3. 

5.  Same, — Actions  for  fraud  and  deceit  rest  in  the  intention  with 

which  the  representation  is  made,  and  not  upon  the  represen- 
tations alone.     Ihid. 

6.  Same — Scienter — Burden  of  Proof. — When  damages  are  sought 

in  an  action  by  the  vt^ndee  of  lande  for  fraud  and  deceit  In 
the  procurement  of  the  purchase,  claiming  that  certain  lands 
were  represented  as  being  included  in  the  description  in  the 
deed,  when  in  point  of  fact  they  were  not,  the  burden  of  proof 
is  on  tlie  vendee,  relying  upon  the  fraud  to  prove  the  scienter 
of  the  vendor;  and  the  principle  holding  the  vendor  liable 
for  his  statement,  when  the  representation  is  a-  part  of  the 
warranty,  whether  it  be  true  or  not.  has  no  application. 
'      Ibid. 

7.  Same — Xf^nsuit. — In  the  contemplation  of  purchase  of  a  large 

tract  of  land  the  vendee  S4»nt  its  agents  for  the  purpose  of 
examination,  who  were  informe<l  by  the  agent  of  the  vendor 
that  he  had  not  been  over  the  lands  and  was  unacquainted 
with  its  boundaries.  'Ilie  vendor's  agent  was  sick  and  only 
showed  certain  lands  in  cultivation,  and  sent  another  [)ers(m 
with  the  vendee's  agents  to  show  them  the  boundaries,  who, 
at  a  certain  place,  said.  "This  ditch  marks  the  line,"  whereas 
the  ditch  only  ninrked  a  part  of  the  boundary  and  exclude*! 
the  lands  in  controversy,  which  belonged  to  an  adjoining 
owner.  The  vendee's  agents  were  given  full  opportunity  to 
examine  the  lands,  and  could  have  ascertaine<!  that  the 
lands  in  controversy  were  not  includet!  in   the  boundaries 
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subsequently  given  In  the  deed:  Held,  no  evidence  in  an 
action  for  damages  for  fraud  and  deceit,  and  a  motion  for 
nonsuit  should  be  granted.     Ibid. 

8.  Equitu — Mutual  Mistake — Knowledge — Limitation  of  Actions, 
The  statute  of  limitations  begins  to  run  from  the  discovery 
of  a  -mistake  of  the  draftsman  in  the  wording  of  his  deed 
from  the  time  the  mistake  is  discovered,  or  should  have  been 
discovered  in  the  exercise  of  ordlnarj'  care.  Revisal,  sec. 
395  (9).    Pelletier  v.  Coopeiage  Co.,  403. 

FRAUD.     See  Evidence,  6. 

FRAUDULENT  CONVEYANCES.     See  Parties,  1. 

FRAUDT^LENT  INT^ENT.     See  Evidence,  8.  ) 

FRIGHT.     See  Damages,  6. 

GRANTS.     See  State's  Lands, 

GOVERNMENTAL  FITNCTION.     See  Master  and  Servant,  1, 

GUARANTORS.     See  Bills  and  Notes. 

HABENDUM.     See  Deeds  and  Conveyances,  30,  31,  32. 

HARMLESS  ERROR. 

1.  Lauds  —  Corners  —  Mutual   Recognition  —  Harmless   Error.  — 

When  in  an  action  of  trespass  involving  a  disputed  title  to 
lands  both  parties  have  recognized  a  certain  corner  as  being 
correct,  error  in  permitting  parol  evidence  of  common  repu- 
tation as  to  its  location  is  harmless.     Lamb  v.  Copelan4,  136. 

2.  Deeds  and  Conxeyances — Trespass — Evideiwe — Chain  of  Title 

— fiainc  Description — Instructions — Harm  less  Error. — ^W^hen 
the  plaintiff  in  an  action  of  trespass  has  shown  no  actual 
occupation  of  the  lands  by  himself  or  those  under  whom  he 
claims,  it  is  Immaterial  and  harmless  for  the  court  to  con- 
fine him  to  lands  contained  in  the  description  of  his  original 
deed  in  his  chain  of  title,  where  the  description  in  all  of 
the  mesne  conveyances  is  the  same.     Ibid. 

3.  Appeal  and  Error — Railroads — Xegligent   Running — Defective 

^park  Arrester — Instructions — Harmless  Error. — An  instruc- 
tion In  this  case  to  the  effect  that  the  jury  should  answer 
the  first  issue,  as  to  defendant's  negligence,  "No,"  if  the 
spark  arrester  on  defendant's  locomotive,  alleged  to  have 
set  fire  to  and  damaged  plaintiff's  lands,  was  in  good  condi- 
tion and  the  train  prudently  oi>erated,  or  if  the  foul  condi- 
tion on  plaintiff's  premises  was  the  proximate  cause  of  his 
loss,  and  that  the  issue  could  not  be  answered  in  plaintiffs 
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favor  unless  the  jury  found  that  the  locomotive  was  not 
properly  equipped  with  a  spark  arrester  and  was  not  prop- 
erly managed  and  operated,  and  this  was  the  proximate 
cause:  Held^  not  reversible  error  over  defendant's  excep- 
tion, as  it  was  more  favorable  to  It  than  it  was  entitled  to. 
Jeffress  v.  R.  R.,  215. 

4.  Instructions  More  Favor^ablc — Harmless  Error. — It  is  not  re- 

versible error  for  the  court  to  instruct  the  jury  more  favos'a- 
bly  to  the  objecting  party  than  he  Is  entitled  to  under  the 
evidence.     Terrell  v.  Washington,  281. 

5.  Darn  ages  by  Fire — Evidence — Harmless  Error. — In  this  action 

for  damages  alleged  to  have  been  caused  by  the  negligent 
burning  off  of  plaintiff's  lands,  the  testimony  objected  to  was 
competent  as  tending  to  show  that  the  fire  was  caused  by 
defendant's  act ;  and  while  the  answer  of  a  witness  to  a 
question  asked  by  plaintiff,  that  the  smokestack  to  defend- 
ant's engine  was  "in  bad  condition,"  was  objectionable.  It  is 
not  held  for  reversible  error,  as  elsewhere  he  was  required 
to  state  what  he  meant  by  his  use  of  the  words  "bad  condi- 
tion."    Daniels  v.  R.  /?.,  418. 

^.Appeal  and  Error  —  Incompetent  Evidence  —  Instructions  — 
Harmless  Error. — Instructions  by  the  court  in  this  case  to 
the  jury,  that  they  must  not  consider  certain  Incompetent 
evidence  in  an  answer  of  a  witness,  on  the  question  of  the 
measure  of  damages  for  plaintiff's  mental  suffering  alleged 
to  have  been  caused  by  the  negligence  of  defendant  telegraph 
company  in  failing  to  transmit  a  message:  Held,  sufficient, 
and  no  error  is  found  therein.  Alexander  v.  Telegraph  Co., 
473. 

7.  Condemnation  —  Easements — Cartvrays — Board  of  Supervisors 

— Order — EiHdence — Corroboration — Harmless  Error. — At  the 
trial  in  the  Superior  Court,  on  appeal  from  an  order  of  the 
board  of  supervisors  allowing  a  cartway  to  be  established 
over  the  lands  of  another,  the  order  of  the  board  is  properly 
admitted  in  evidence  to  show  the  jury  the  location  of  the 
cartway,  and  In  corroboration  of  the  supervisors  who  have 
testified ;  and  Held,  further,  the  fact  that  the  order  had 
been  made  would  necessarily  imply  that  the  cartway  located 
was  necessary,  just,  and  reasonable,  and  its  introduction 
would,  In  any  event,  be  without  prejudice  to  the  respondent. 
Oorham  v.  R.  R.,  504. 

8.  Murder — Character  Witnesses — Chastity — Harmless  Error. — 

Questions  asked  a  character  witness  for  the  female  prisoner 
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on  trial  for  murder,  as  to  her  general  eliaracter  for  chastity, 
which  appears  to  have  l)een  unprejudicial.  will  not  be  held 
for  reversible  error.     ;S^.  v.  Wilfioti,  590. 

0.  Improper  Remark^ — Practice — Waiver — Prejudicial — Harmless 

Error. — When,  on  a  trial  for  murder,  an  attorney  for  the 
State  bases  a  part  of  his  argument  on  matters  not  in  evi- 
dence, saying  that  the  prisoner's*  character  was  such  that 
I>eople  were  afraid  to  testify  against  her,  HeUly  that  error, 
if  any  conmiitted.  and  in  the  absence  of  oi>jection  at  the 
time,  is  rendered  harmless  by  an  instruction  that  there  was 
no  evidence  upon  which  the  argument  could  be  made,  and 
that  the  jury  should  not  consider  it.     Ibid, 

10.  Malicious  Jiurninff  —  Ill-will  —  Motive  —  Evidence — Harmless 
'  Error. — Answers  of  the  prisoner,  on  his  trial  for  unlawfully 
burning  a  house,  given  in  response  to  questions  asked  by 
the  State  for  purposes  of  impeachment,  to  the  effect  that  he 
iKid  l)een  wrruigfully  accused  of  taking  pistols  from  houses 
when  he  was  helping  to  save  property,  etc. :  Held,  in  this 
case,  to  be  unprejudicial.  and  necessary  in  contradiction  of 
the  testimony  of  a  State's  witness  that  the  prisoner  said,  on 
the  occasion  referred  to.  that  he  wanted  to  see  another  fire 
in  that  town,  as  long  as  "the  white  people  were  so  smart." 
.^.   V.  Millican.  017. 

HEALTH. 

1.  Health — County    Siuperintendeut — Vacancy — Appointment — In- 

terpretation of  Statute. — It  is  the  intent  of  section  9,  chap- 
ter fi2.  Public  Laws  of  1911.  that  the  office  of  the  county 
superintendent  of  health  should  not  remain  vacant,  and 
when  the  county  board  of  health  has  appointed  such  an 
officer,  who  refuses  to  qualify,  and  the  office  thus  remains 
vacant  for  two  calendar  months,  the  Secretary  of  the  State 
Board  of  Health  may  make  a  valid  appointment  of  one  to 
fill  the  vacancy.     McCuUers  v.  Commissioners,  75. 

2.  Same — Added  Duties — Ttro  Offices — Constitutional  Law. — Sec- 

tion 9.  chapter  f>2.  Public  Laws  of  1911.  constituting  the 
county  board  of  health  of  the  chairman  of  the  board  of 
county  commissioners,  the  mayor  of  the  county  town,  etc., 
the  county  superintendent  of  schools,  and  two  physicians 
to  l>e  selected  by  these  two  officials,  is  not  repugnant  to 
Article  XIV.  sec.  7.  of  the  State  Constitution,  which  forbids 
the  holding  of  two  offices  by  one  man  at  the  same  time,  but 
simply  adds  further  duties  to  the  offices  already  created, 
which  expire  with  the  term  of  office  of  each.     Ihid. 

3.  Same — Office v a  E.r  Officio — Terms  of  Office. — The  provisions  of 

section  9,  chai>ter  02.  Public  Laws  of  1911,  that  "the  term 
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of  office  of  the  members  of  the  county  board  of  health  shall 
terminate"  at  certain  specified 'times,  does  not  relate  to  the 
terms  of  the  ex  officio  officers,  but  to  the  term  of  office  of 
the  physicians  appointed  by  them,  the  terms  of  the  c,r  officio 
members  expiring  on  tlie  dates  already  prescrll>ed  for  their 
respective  offices.     Ihid. 

4.  Health  —  County    Supenutendent  —  Vaeancy —  Appointment — 

Compensation — Interpretation  of  Statutes — Mandamus. — ^The 
right  of  one  appointed  by  the  Secretary  of  the  State  Board 
of  Health  to  fill  a  vacancy  in  the  office  of  the  county  super- 
intendent of  health  for  two  mcmths  is  not  affected  bi(  the 
question  of  whether  the  compensation  has  been  fixed  by  the 
secretary  "in  proportion  to  the  salaries  paid  by  other  coun- 
ties for  the  same  service,  etc.."  for  it  is  required  that  the 
board  of  county  commissioners  approve  the  expenditure  and 
pass  upon  its  reasonableness,  and  upon  their  failure  to  do 
so  mandamus  will  lie  to  compel  them  in  good  faith  to  pass 
upon  It  and  in  the  exercise  of  a  sound  judgment  say  whether 
or  not  the  compensation  for  the  services  as  fixed  are  war- 
ranted by  the  statute.  Public  Laws  1911,  ch.  62,  sec.  9. 
Ihid. . 

5.  Health — County  Superintendent — Vacancy — Board*s  Appointee 

— Colorable  TiHe — Quo  Warranto. — The  county^  board  of 
commissioners  having  failed  for* two  months  to  fill  a  vacancy 
in  the  office  of  county  superintendent  of  health,  one  was  ap- 
pointed by  the  Secretary  of  the  State  Board  of  Health,  whom 
the  county  refused  to  recognize,  and  engaged  another  per- 
son to  attend  to  his  duties :  Held,  the  appointee  of  the  board 
of  commissioners  had  not  a  colorable  title  to  the  office,  and 
the  remedy  of  the  appointee  of  the  secretary  was  not  by 
quo  warranto.     Ihid. 

6.  Statutes — Cities   and   Towns — Health.  Ordinances — Extraterri- 

toriaX  Effect;— Constit utional  Lan\ — A  legislative  act  is  con- 
stitutional and  valid  which  confers  the  exercise  of  police 
powers,  for  sanitary  purposes,  etc.,  upon  an  incorporated  city 
and  town,  to  be  operative  by  ordinances  within  the  corporate 
limits  and  to  a  distance  of  one  mile  in  all  directions  beyond 
them.     .S^.  r.  Rice.  0.35. 

7.  Same — Hogs  or  Pigs. — When  by  legislative  enactment  it  is  pro- 

vided that  all  ordinances  of  a  cerain  city  passed  "in  the  ex- 
ercise of  police  powers  given  to  it  for  sanitary  punwses,  etc., 
shall  apply  to  territory  outside  of  the  city  limits  within  one 
mile  of  the  same  In  all  directions,"  the  city  may  pass  a  valid 
ordinance  malting  it  an  offense  for  **any  person,  firm,  or  cor- 
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porntlon  to  keep  any  ho^s  or  pigs  witbin  the  corporate 
limits."  or  within  **one»fourth  of  a  mile"  beyond  them. 
Ibid. 

8.  Cities  and  Town* — Health  Ordinances — Extraterritorial  Effect 

— Commission  Government. — The  extraterritorial  effect  of  an 
ordinance  of  a  city  relative  to  the  health  of  its  citizens  do- 
l)ends  upon  the  legislative  authoritj^  conferred,  and  the  va- 
lidity of  such  an  ordinance  is  not  affected  by  the  fact  that 
the  city  is  under  a  commission  form  of  government,  with  the 
initiative,  referendum,  and  recall."     Jhid. 

9.  Cities  and  Toinis — Health  Ordinances — Extraterritorial  Effect 

— Lcfjislature — Municipal  Discretion — Courts. — From  the  op- 
eration of  an  ordinance  prohibiting  the  Iteeping  of  hogs  and 
[)igs  within  the  corporate  limits  of  an  incorporated  town  and 
beyond  to  the  extent  of  one-fourth  of  a  mile  in  all  directions, 
passed  under  a  legislative  act  conferring  uix>n  the  town  the 
authority-  to  make  sanitary  ordinances  applicable  to  the  ex- 
tent of  one  mile  beyond  Its  limits,  an  appeal  should  be  made 
either  to  the  proper  authorities  of  the  city  or  to  the  Legisla- 
ture, for  upon  its  reasonableness  or  unreasonableness  when 
so  authorized  by  the  Legislature  the  courts  are  without 
authority  to  act.     Ibid. 

10.  Cities  and  Towns — Health  Ordinances — Hogs  or  Pigs — Indict- 
ment.— When  a  valid  ordinance  of  a  city  forbids  "keeping 
any  hogs  or  pigs  within  the  corporate  limits  or  within  one- 
fourth  of  a  mile  of  said  limits,"  a  warrant  following  the  lan- 
-guage  of  the  ordinance  is  sufficient ;  and  the  offense  is  in- 
dictable without  reference  to  the  number  of  hogs  or  pigs,  tlie 
condition  or  size  of  the  pens  or  Inclosures  where  they  are 
kept.  The  advantages  or  benefits  of  sanitary  laws  discussed 
by  Clark,  C.  J.     Ibid. 

• 

HIGHWAYS.     See  Roads  and  Highways. 

I 

HOLDER.     See  Contracts,  28. 

HOMESTEAD.     See  Estates,  11. 

Ejectment — Manied  Women — Homestead. — When  a  married  wo- 
man has  brought  her  action  in  the  nature  of  ejectment  and 
claims  rents  and  damages  for  its  wrongful  detention,  and  the 
defendant  holding  under  color  of  title  believed  by  him  to  be 
good  has  made  permanent  improvements,  tlie  statutes  regu- 
lating the  adjustments  to  be  made  under  such  circumstances 
apply  (Revlsal,  653,  and  other  sections)  ;  and  the  plaintiff 
has  no  claim  of  homestead  in  preference  to  the  defendant's 
Hen.     Revisal,    sec.   408,    permitting   a    feme  covert   to    sue 
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without  joining  her  husband ;  chapter  78,  Laws  of  1899,  re- 
pealing the  exemption  of  married  women  from  the  statute 
of  limitations,  and  the  effect  of  the  Constitution  of  1808,  dis- 
cussed in  its  application  to  this  subject  by  Clark,  C.  J. 
Whitfield  V.  Boyd,  451. 

HOMICIDE. 

1.  Murder — Thre<it8 — Remarks — Evidence. — Evidence    of    threats 

by  the  prisoner  being  tried  for  murder,  made  three  days  be- 
fore the  homicide,  and  of  the  remarks  that  brought  them 
forth,  which  are  connected  with  the  threats,  are  competent. 
S.  V.  Wilson,  599. 

2.  Murder — Character  Witnesses — Particuimr  Traits-^Cross-t,ram^ 

(nation — Rights  of  Witness. — It  is  competent  on  cross-exami- 
nation of  a  witness  for  a  female  defendant  being  tried  for 
murder,  who  has  testified  to  her  good  character,  w  ask  the 
witness  as  to  the  general  reputation  of  the  prisoner  in  regard 
to  a  particular  trait  of  character,  and  the  witness,  himself, 
may  say  In  what  respect  the  character  of  the  prisoner  is 
good  or  bad,  so  as  to  give  the  truth  of  the  matter  in  justice  to 
himself.    Ibid. 

3.  Murder — Character    Witnesses — General    Character — Chastity. 

It  Is  competent  for  a  character  witness  to  be  asked  on  cross- 
examination  the  general  character  for  chastity  of  a  female 
prisoner  on  trial  for  murder,  but  not  as  to  specific  acts  of 
unchastlty.    I  hid. 

4.  Same — Harmless  Error. — Questions  asked  a  character  witness 

for  the  female  prisoner  on  trial  for  murder  as  to  her  general 
character  for  chastity,  which  api)ears  to  have  been  unpreju- 
dlcial,  will  not  be  held  for  reversible  error.     Ibid. 

5.  Murder — Evidence — Testimony  Taken  by  Magistrate — Identifi' 

cation — Competency. — Testimony  of  the  deceased  taken  down 
by  a  magistrate  before  his  death  when  the  prisoner  was  being 
tried  only  for  an  assault,  signed  by  the  deceased  and  after 
his  death  handed  by  this  magistrate  to  another  conducting 
the  preliminary  trial  for  murder,  with  direction  that  he  hand 
it  to  the  clerk  of  the  Superior  Court,  is  competent  evidence 
upon  the  trial  for  murder  in  the  Superior  Court  when  identi- 
fied by  the  magistrate  who  transcribed  it,  and  is  a  sufficient 
compliance  with  Re  visa  1,  sec.  3205.     Ibid. 

6.  Murder — Circumstantial  Evidence — Husband^s   Previous   Con- 

duct.— Where  there  is  circumstantial  evidence  tending  to  con- 
nect the  defendant  with  the  commission  of  the  crime  and  to 
show  some  prei)a ration  on  his  part  to  murder  his  wife,  it  is 
competent,  as  tending  to  show  Identification  of  the  husband 
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as  the  murderer  and  of  his  malice  towards  his  wife,  that  they 
did  not  get  on  well  together,  and  had  quarreled  shortly  before 
the  homicide  was  committed,  when  he  drove  her  from  his 
home,  threatened  to  cut  her  with  his  knife  and  attempted 
to  draw  his  pistol  on  her.     S.  v.  Wilkins,  G08. 

7.  Murder — Motive — Evidence. — Motive   for   committing   a   homi- 

cide is  not  required  to  be  proved  in  order  to  convict,  when  it 
is  not  of  the  essence  of  the  crime  charged,  but  it  may  be 
shown  to  identify  the  prisoner  as  the  perpetrator  of  the 
crime,  and  to  establish  malice,  deliberation,  and  premedita- 
tion.    Ihid. 

8.  Murder — Evidence — Dyina  Declarationff. — Declarations  of  the 

deceased  are  admissible  in  evidence  on  trial  of  the  prisoner 
charged  with  his  murder,  when  from  the  circumstances  and 
surroundings  and  from  information  given  him  by  the  attend- 
ing physician  it  appeared  that  the  deceased  made  the  decla- 
rations in  anticipation  of  his  death.     iS\  v.  Bayley,  608. 

0.  .SV/mc — Identification. — With  evidence  tending  to  show  that  de- 
ceased died  from  the  effect  of  being  shot  by  the  prisoner  from 
behind,  on  the  street  of  a  town,  about  9  o'clock  at  night,  and 
that  his  attending  physician  informed  him  that  his  death  was 
near,  and  that  if  he  had  any  message  he  wanted  to  leave,  it 
were  best  that  he  do  so :  Held,  competent  as  dying  declara- 
tions, made  a  short  time  before  his  death,  that  it  was  the 
pris(mer  who  had  shot  him ;  that  he  saw  his  outline  very  dis- 
tinctly as  he  ran  down  the  street,  and  he  was  certain  that  the 
prisoner  was  the  one.     IMd. 

10.  Murder — Yerdict — Findings — Practice — Interpretation  of  Stat- 

utes.— It  is  required  by  our  statute  that  a  jury  should  render 
their  verdict  In  a  trial  for  murder  so  as  to  show,  if  murder 
was  their  verdict,  whether  it  was  in  the  first  or  second  de- 
gree.    Revisal,  sec.  3271.     Ihid. 

11.  Sawe  —  Directions  —  Reconsideration  —  Recording. — A   verdict 

rendered  in  oi>en  court  Is  not  complete  until  accepted  by  the 
court  for  record,  and  It  is  the  duty  of  the  trial  judge  to  pre- 
vent the  recording  of  a  doubtful  or  Insufficient  finding;  and 
in  this  case  It  is  Held,  that  his  Honor,  on  seeing  that  the 
degree  of  murder  was  not  expressed  in  the  verdict,  correctly 
told  the  jury  to  reconsider  their  finding,  for  the  purpose  of 
specifying  the  crime,  and  upon  response  being  made  by  them 
of  murder  in  the  first  degree,  the  verdict  was  properly 
recorded  accordingly.     Ihid. 

12.  Murder — Threats — Evidence — Practice. — On  a  trial  for  homi- 

cide a  question   as  to  how   many  times  the  deceased   had 


INDEX.  779 


HOMICIDE— Confiw  ued. 

threatened  to  take  the  life  of  the  prisoner  was  properly  ex- 
cluded, as  in  this  case  the  prisoner  had  not  brought  the 
inquiry  as  to  threats  within  tlie  exception  to  the  general 
rule  at  the  time  the  question  was  asked,  and  the  evidence 
was  not  again  tendered  by  the  prisoner  after  the  facts  and 
nature  of  the  case  had  been  sufficiently  shown  to  have  made 
evidence  of  threats  competent;  and,  further,  there  was  no 
evidence  that  the  threats  had  been  communicated  to  the 
prisoner.  8.  v.  Exum,  138  N.  C,  600.  cited  and  applied.  S.  v. 
Price,  641. 

13.  Murder — Leading  Questions — Appeal  and  Error. — Two  broth- 

ers being  tried  for  homicide,  a  question  on  direct  examina- 
tion of  one  of  them,  asking  '*if  he  went  to  his  brother's  house 
:to  make  peace,"  was  properly  excluded  as  leading,  if  other- 
wise competent.     Ibid. 

14.  Murder  —  Evidence  —  Witnesses — Conflicting   Stateftients — Im- 

peachment.— On  trial  for  a  homicide  there  was  evidence  by 
a  witness  for  the  defendants  tending  to  show  that  they  bad 
had  a  quarrel  with  the  deceased  a  few  days  before  his  death. 
Evidence  tending  to  show  that  the  witness  had  made  con- 
flicting statements  is  held  competent  for  the  purpose  of  con- 
tradiction.    Ihid. 

15.  Murder — Evidence  Sufficient — Unlawful  Act — Joint  Participa- 

tion.— Evidence  ^s  sufficient  for  a  conviction  of  murder  in 
the  second  degree  which  tends  to  show  that  one  of  the  de- 
fendants was  seen  with  the  other,  both  firing  in  rapid  suc- 
cession upon  the  deceased  with  a  shotgun  and  pistols,  as  he 
was  going  from  them  in  company  with  the  State's  witness, 
who  left  the  deceased  at  a  cotton  patch,  where  he  was  soon 
thereafter  found  dead  from  a  wound  inflicted  by  a  shotgun, 
it  being  some  proof  of  a  joint  participation  in  the  felonious 
.  assault,  especially  when  considered  with  the  other  evidence 
In  the  case.     Ihid.  ^ 

16.  Same — Original  Motive. — When  there  is  sufficient  evidence  to 

convict  a  defendant  of  murder,  as  an  accomplice  of  the  other 
defendant,  in  making  a  felonious  assault  upon  the  deceased, 
and  in  aiding  and  abetting  in  the  unlawful  act  which  re- 
sulte<l  in  death,  his  motive  for  going  to  the  house  of  his 
codefendant  immediately  before  committing  the  unlawful 
act  is  immaterial,  as  it  does  not  tend  to  excuse  the  crime 
or  even  to  mitigate  it.     Ihid. 

17.  Murder — Instructions — Requests,    Suhstantially   Oiven.—On    a 

trial  for  murder  it  is  not  error  for  the  trial  judge  to  give 
in  his  own  language  the  prisoner's  requested  instruction,  to 
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which  he  is  entitled,  if  by  the  language  used  the  force  of 
the  Instruction  is  not  weakened  or  its  meaning  materially 
altered.     Ibid, 

18.  i^atnc — Charge.  How  Construed. — Upon  this  trial  for  murder 
the  judgrevharged  the  jury  that  the  prisoners  must  have 
killed  the  det^eased  in  their  necessary  self-defense:  Held, 
no  error,  for  In  construing  the  charge  as  a  whole,  it  appears 
that  he  substantially  charged,  in  language  that  could  not 
well  have  been  misunderstood,  that  if  they  had  a  reasonable 
apprehension,  under  the  circumstances  surrounding  them, 
that  they  were  about  to  suffer  death  or  serious  bmllly  harm, 
their  act  In  slaying  the  deceased  was  excusable  in  law,  and 
they  should  ac(pilt  the  prisoner.     Ihfd. 

hi.  Murder — JuHtrueiious — Manslaughter — Evidenee — Requests  for 
Instfuetions — Appeal  and  Error. — When,  upon  a  trial  for 
murder,  self-defense  alone  is  relied  on,  and  conviction  of 
murder  In  the  sei-ond  degree  is  only  sought,  and  there  is  no 
evidence  of  mnnslaughter,  it  is  not  error  for  the  trial  judge 
to  fail  to  instruct  the  jury  upon  the  principles  of  law  appli- 
cable to  a  conviction  for  that  offense,  especially,  as  In  this 
case,  wheu  the  defendants  have  not  offered  prayers  for 
sjveclal  instruction  thereon.     Ihid. 

IirSBAND  AND  WIFE. 

1.  Husband   and    Wife — Contraets — Deed   of  Separation — Public 

Policy. — A  deed  of  separation  executed  by  the  husband  and 
wife  is  not  against  our  public  policy,  when  properly  made 
In  accordance  with  our  statutes.    Archbell  v.  Archbell,  408. 

2.  Same — Time  of  Separation. — The  validity  of  a  deed  of  separa- 

tion between  hust>and  and  wife  will  not  be  upheld  if  it  looks 
•  to  a  separation  at  some  future  time;  and  it  Is  effective  only 
when  the  separation  has  already  taken  place  or  is  to*  imme- 
diately follow  the  execution  of  the  deed.    Ibid. 

3.  Husband  and  Wife — Contracts — Deed  of  Separation — Reason- 

ableness.— A  deed  of  separation  between  husband  and  wife, 
to  be  valid,  must  be  made  for  an  adequate  reason,  not  for 
mere  mutual  volition  or  caprice,  and  under  circumstances 
of  such  character  as  to  render  it  reasonably  necessary  to 
the  health  or  happiness  of  the  parties.     Ibid. 

4.  Same — Circumstances. — An   agreement  of  separation  between 

husband  and  wife  must  be  reasonable,  just,  and  fair  to  the 
wife,  having  due  regard  to  the  condition  and  circumstances 
•       of  the  parties  at  the  time  it  was  made.     Ibid. 
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5.  Husband   and    Wife — Contracts — Dwrf   of   Separation — Subse- 

quent Relations. — A  deed  of  separation  between  husband  and 
wife  is  rescinded  by  the  acts  of  the  parties  in  subsequently 
resuming  their  conjugal  relations.    Ibid, 

6.  Husband  and  Wife — Contracts — Deed  of  Separation — Divoree, 

Action   for. — An  agreement  of  separation  between  husband 
/         and  wife  does  not  affect  the  rights  of  the  parties  to  sue  for 
a  divorce  for  cause  occurring  either  before  or  after  it  has 
been  made.    Ibid. 

• 

7.  Same  —  Property  Rights  —  Evideuee. — When,  after  an  agree- 

ment of  separation  has  been  entered  into  between  a  husband 
and  wife,  a  decree  of  divorce  has  been  obtained,  the  agree- 
ment, if  otherwise  valid  and  in  so  far  as  it  affects  the  prop- 
erty rights  involved,  should  be  upheld  by  th^  decree.    Ibid. 

8.  Husband  and  Wife — Marriage  and  Divorce — Property  Rights 

— Maintenance. — The  right  of  a  married  woman  to  support 
and  maintenance  is  primarily  a  property  right,  and  it  may 
be,  and  verj'  usually  is,  made  largely  dependent  on  the 
amount  of  property  owned  by  the  husband.     Ibid. 

0.  Husband  and  Wife — Contracts — Deed  of  Separation — Require- 
ments. — While  it  is  not  held  to  be  against  our  public  policy 
for  a  husband  and  wife  to  enter  into  a  valid  contract  of 
si»pa ration,  the  identity  of  person  between  husband  and  wife 
in  reference  to  their  right  to  contract  with  each  other  is  not 
further  relaxed  or  affected  than  is  specified  and  required 
by  our  Constitution  and  statutes.     Ibid. 

10.  Same  —  Interpretation  of  Statutcf*. — (Contracts  between  hus- 
band and  wife  up<m  consideration  of  their  separation  and' 
f  living  apart  which  purport  to  release  or  (juitclaim  dower, 
curtesy,  and  "all  other  rights  which  they  might  respectively 
acquire  or  may  have  acquired  in  the  propertj'  of  each  other," 
are,  by  Hevisal.  sec.  2108.  subjecte<l  to  the  requirements  of 
Revisal,  .sec.  2107,  that  in  addition  to  tlie  ordinary  form 
the  probate  officer  shall  certify  that  the  contract  Is  not 
unreasonable  or  injurious  to  the  wife,  which  certificate  shall 
l)e  conclusive  until  successfully  impeached  for  fraud :  and 
where,  as  in  this  case,  the  requirements  of  the  statute  have 
pot  been  met,  the  contract  of  separation  is  inoperative. 
Ibid. 

INCAPACITY.     See  Parties.  10. 

INCORPOHKAL  IIKUEDITAMENTS.     See  Statute  of  Frauds,  :i. 

INDEPENDENT  LIABILITIES.     See  Trusts  and  Trustees,  8. 
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INDICTMENT. 

1.  Estates  of  Inheritance — Legitimac)/ — Evidence  of  Marriage — 

Indictment. — A  bill  of  Indictment  against  the  ancestor  and  the 
mother  of  the  plaintiffs  for  illegal  cohabitation  is  not  admis- 
sible as  evidence  for  defendant  upon  the  question  of  the  legit- 
imacy of  the  children  In  their  action  as  heirs  at  law,  to  re- 
cover lands  descended,  unless  the  whole  record  is  Introduced 
so  as  to  show  the  final  disposition  of  the  case:  but,  if  error, 
it  was  harmless,  as  it  was  shown  in  this  case  that  the  indict- 
ment had  been  dismissed.     Forbes  v.  Burgess,  131. 

2.  Motions — Quash— ^In  Arrest   of  Judgment  —  Indictment. — Mo- 

tions to  quash  and  In  arrest  of  judgment  rest  upon  the  same 
ground,  the  Insufficiency  of  the  warrant,  and  in  determining 
them  the  affidavit  and  order  of  arrest  must  be  considered 
together.     *Sf.  v.  Hinton,  625. 

3.  Indictment  —  Rape  — Assault  with   ''IntenV  —  ''Attempt:* — ^A 

charge  in  a  bill  of  Indictment  of  an  assault  with  an  "attempt 
to  commit  rape  necessarily  Includes  the  charge  of  "intent, 
and  when  the  bill  Is  otherwise  sufficient,  it  Is  not  defective 
because  it  omitted  to  expressly  charge  the  intent  8.  v. 
Harett,  627. 

4.  Cities  and  Towns — Health  Ordinances — Hogs  or  Pigs — Indict- 

ment. — When  a  valid  ordinance  of  a  city  forbids  "keeping  any 
hogs  or  pigs  within  the  corporate  limits  or  within  one-fourth 
of  a  mile  of  said  limits,"  a  warrant  following  the  language  of 
the  ordinance  is  sufficient ;  and  the  offense  Is  indictable  with- 
out reference  to  the  number  of  hogs  or  pigs,  the  condition  or 
size  of  the  pens  or  Inclosures  where  they  are  kept.  The  ad- 
vantages or  benefits  of  sanitary  laws  discussed  by  Claek,  C. 
J.     f?.  V.  Rice,  63o. 

5.  Highirays — Cartways — Road  Supervisors — Ohedience  to  Valid 

Orders — Indictment. — Held  In  this  case,  irregularities  in  cer- 
tain proceedings  by  road  supervisors  to  lay  off  a  cartway 
over  certain  lands,  under  which  the  defendant  assumed  to  act 
officially  in  removlne  a  part  of  a  fence  where  the  proposed 
cartway  was  to  be,  does  tiot  subject  the  defendant  to  an  in- 
dictment for  obeying  the  order  of  the  supervisors,  which.  It  is 
further  held,  they  had  jurisdiction  to  make.  8.  t\  Hardy. 
652. 

INDORSERS.     StK*  Bills  and  Notes.  13,  17. 

IN  FORMA  PAT'PERIS.     See  Appeal  and  Error,  21. 

INJUNCTION.     See  Navigable  Waters,  6,  7,  8. 

1 .  Injunction — Damages — . I ttending  Hearings — Personal  Expenses. 
Damages    recoverable    against    the    sureties    on    an    Injunc- 
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tion  bond  are  such  only  as  may  be  sustained  by  the  party 
enjoined  by  reason  of  the  injunction  (Revisal,  sec.  817), 
which  does  not  include  the  personal  expenses  in  attending 
the  hearing;  and  this  applies  to  the  fish  commissioner's  at- 
tendance at  the  hearing  of  an  injunction  against  his  remov- 
ing private  nets  from  certain  waters,  in  which  action  a  judg- 
ment of  nonsuit  was  finally  taken.     Mid  get  t  v.  Vann,  128. 

2.  Injunction — Damages-^Evidence  —  Recovery. — When    there   is 

no  evidence  of  any  damages  sustained  by  reason  of  an  injunc- 
tion, none  are  recoverable;  and  in  this  action  there  are  no 
damages  shown  by  reason  of  an  injunction  against  the  fish 
commissioner  removing  private  nets  from  certain  waters. 
Ibid, 

3.  Injunctions — Insolvency — Pleadings. — An    allegation    of    insol- 

vency is  not  necessary  for  an  injunction  to  restrain  a  con- 
tinuous trespass  over  the  lands  of  another  in  the  operation 
of  a  tramroad  for  hauling  timber  and  the  cutting  or  destruc- 
tion of  timber  thereon.     Lumber  Co.  v.  Cedar  Works.  161. 

4.  Injunction — Damages — Equity. — Because  a  private  corporation 

can  respond  In  damages  for  its  trespass  in  operating  a  tram- 
road  over  the  lands  of  another  and  cutting  or  injuring  timber 
thereon,  it  will  not  prevent  the  equitable  relief  of  Injunction 
against  the  continuance  of  the  trespass.    Ibid. 

5.  Same — Trespass^Cutting   Timber. — The    right    to   enjoin    the 

continuance  of  a  trespass  upon  the  lands  of  another  in  oper- 
ating a  tramroad  and  cutting  and  injuring  timber  thereon  is 
given  because  of  the  extraordinary  character  of  the  act  sought 
to  be  enjoined,  and  does  not  dejiend  upon  the  solvency  of  the 
trespasser.     Ibid. 

6.  Stock  Laics — County   Commissioners — Appointment    of   Fence 

Commissioners — Collateral  Attack  —  Injunction  —  Interpreta- 
tion of  Statutes — Officer  de  Facto. — The  action  of  the  board 
of  county  commissioners  In  appointing  certain  fence  commis- 
sioners at  a  special  meeting,  ^without  giving  the  public  notice 
re<iuired  by  Revisal,  sec.  1317.  cannot  be  collaterally  attacked, 
or  called  In  question  in  proceedings  to  enjoin  them  from  act- 
ing as  such;  and  the  fence  commissioners  acting  under  the 
appointment  are  officers  de  facto.  Tripp  v.  Commissioners. 
180. 

7.  Injunction — Trespass  —  Contempt   of  Court. — A   party   going 

ui)on  lands  claimed  by  plaintiff,  described  in  the  complaint 
by  metes  and  bounds,  after  an  injunction  had  been  issued 
thereon,  and  cutting  timber  in  violation  of  the  order  grantetl, 
commits  a  contempt  of  court.     Western  v.  Lumber  Co..  270. 
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8.  Injunction — Contempt  of  Court — Duty  of  Party  Enjoined, — An 

Injunction  of  the  courts  must  be  obeyed  implicitly,  according 
to  its  spirit  and  in  good  faith ;  and  the  party  enjoined  must 
do  nothing,  directly  or  indirectly,  that  will  render  the  order 
ineffectual,  either  In  whole  or  in  part.     Ihid. 

9.  Injunction — Hoic  Considered — Contempt  of  Court. — Id  deciding 

whether  there  has  been  an  actual  breach  of  an  injunction, 
it  Is  Imi)ortant  to  consider  the  objects  for  which  relief  was 
granted,  as  well  as  the  circumstances  attending  it,  and  the 
violation  of  the  spirit  of  an  order  or  writ,  even  though  its 
strict  letter  may  not  have  been  disregarded,  is  disobedience 
of  the  mandate  of  the  court.     Ihid, 

10.  Injunction — Contempt — Motive. — A  party  having  been  enjoined 
from  cutting  timber  on  lands  the  title  to  which  was  in  dis- 
pute, cannot  justify  his  disobedience  to  the  order  upon  the 
ground  of  a  proper  motive;  for  the  motive,  whether  good  or 
bad*  is  not  material.     Ihid. 

n.  Injunction — Trespass — Location — Specific  Findings. — ^A  party 
who  has  violated  the  mandate  of  an  injunction  by  cutting 
timber  upon  the  lands  described  cannot  complain  that  the 
flndlncrs  of  the  lower  court  imposing  the  punishment  were  not 
more  .specific  or  more  In  accordance  with  the  probative  force 
and  full  significance  of  the  evidence,  when  they  are  favor- 
able to  him.     Ihid. 

12.  Injunction— Contempt  of  Court — Advice  of  Counsel — Punish- 
ment.— The  defense  in  a  proceeding  for  contempt  of  court  in 
the  violation  of  the  mandate  of  an  Injunction,  that  the  party 
enjoined  acted  under  the  advice  of  counsel,  will  not  avail  the 
respondent,  and  It  will  only  be  considered  by  the  judge  In 
imposing  the  punishment  for  the  disobedience  of  the  order. 
Ihid. 

INNOCENT  ri'RCHASER.     See  Equity,  25;  Bills  and  Notes,  19. 
INSANE  PERSONS.     See  Contracts,  32,  33,  34,  35. 
INSOLXT^NCY.     See  Injunctions,  3. 
INSPECTION  TAX.     See  Constitutional  Law.  11,  12,  13. 

INSTRUCTIONS.     See  Appeal  and  Error,  10. 

1.  Insurance — Aeeident — Proximate  Cause — Instructions. — In  an 
action  upon  an  accident  insurance  policy  for  the  loss  of  an 
eye,  the  policy  provided  that  the  insurance  should  only  be 
"against  bodily  injuries  effected,  directly  and  Independently 
of  all  other  causes,  through  external,  accidental,  and  violent 
means."    There  was  evidence  tending  to  show  the  loss  of  the 
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eye  was  through  an  accident  to  plaintiflP  in  falling  from  a 
train,  and,  also,  that  the  plaintiff,  at  the  time  of  the  alleged 
injury,  had  a  cataract  on  that  eye  which  would  have  resulted 
•  eventually  in  destroying  it.  A  charge  held  correct,  that  if 
the  jury  find  that  the  plaintiff  fell  from  the  car  and  was 
thereby  injured,  and  that  this  injury  was  soon  thereafter 
followed  by  loss  of  sight,  and  that  the  condition  of  the  plain- 
tiff's eye  at  that  time  was  such  that,  independent  of  the 
injury,  he  would  have  ultimately  lost  his  sight,  which  fall- 
ing from  the  car  merely  hastened,  he  could  not  recover. 
Penn  v.  Insurance  Co.,  29. 

2.  Contracts — Vendor   and   Vendee — Unliquidated   Damages — In- 

structions,— When  the  plaintiff  is  suing  only  upon  a  contract 
for  lumber  sold  and  delivered,  the  contract  price,  and  not 
unliquidated  damages,  is  to  be  ascertained  by  the  jury,  and 
defendant's  prayer  for  special  instruction  presenting  the 
latter  question  of  damages  is  properly  refused.  Fisher  v. 
Lumher  Co.,  61. 

3.  Estates  of  Inheritance — Legitimacy — Second  Marriage — Living 

Husband  —  Presumptions — Burden  of  Proof — Instructions. — 
In  an  action  involving  the  title  to  lands  descended,  the  rights 
of  the  plaintiffs  were  made  to  depend  upon  their  legitimacy, 
upon  the  question  as  to  whether  there  had  been  a  lawful  cere- 
mony of  marriage  between  the  ancestor  and  their  mother, 
upon  which  the  evidence  was  conflicting;  the  jud^e  charged, 
in  substance,  that  if  the  jury  found  as  a  tact  from  the  evi- 
dence that  the  marriage  was  lawful,  the  burden  shifted  to 
the  defendants  to  prove  by  the  .preponderance  of  the  evi- 
dence that  the  first  husband  was  living  at  the  time  of  her 
second  marriage,  and  that  she  had  not  been  divorced ;  and, 
further,  that  if  the  second  marriage  had  been  established  by 
competent  proof,  it  raised  the  presumption  that  the  prior 
marriage  had  been  dissolved  by  death  or  divorce,  but  this 
presumption  would  not  apply  in  favor  of  a  second  marriage 
where  the  evidence  thereof  was  only  as  to  cohabitation  and 
reputation :  Held,  these  two  phases  of  the  charge  were  not 
in  conflict  with  each  other,  and  that  the  second  one  was 
explanatory  of  the  first ;  and  if  there  were  error  in  the  first, 
it  was  cured  by  the  second  one.     Midgett  v.  Oray,  131. 

4.  Deeds  and  Conveyances — Trespass — Evidence — Chain  of  Title 

— Same  Description — Instructions — Harmless  Error. — When 
the  plaintiff  in  an  action  of  trespass  has  shown  no  actual 
occupation  of  the  lands  by  himself  or  those  under  whom  he 
claims,  it  is  immaterial  and  harmless  for  the  court  to  confine 
him  to  lands  contained  in  the  description  of  his  original  deed 
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In  his  chain  of  title,  where  the  description  in  all  of  the  mesne 
conveyances  is  the  same.    Lamb  v,  Copelandy  136. 

5.  InstructwTis — Construed  as  a    Whole, — When  the  parts  of  a 

* 

charge,  construed  with  the  other  parts  as  a  whole,  lay  down 
corrtM?t  principles  of  law  applicable  to  the  evidence,  no  error 
will  be  found  on  appeal.    Jeffress  v.  R.  R.,  215. 

6.  Appeal    and   Error — Instructions  —  Presumptions. — When    the 

charge  of  the  court  is  not  made  a  part  of  the  case  on  appeal, 
an  excei)tion  that  it  incorrectly  instructed  upon  the  evidence 
will  not  be  considered.    Mizzell  v.  Manufacturing  Co.,  265. 

7.  Judf/ments   Noti    Obstante — Demurrer — Instructions — Practice. 

When  in  defense  of  an  action  to  recover  rents  the  defendant 
denies  the  plaintiflf's  allegations  and  alleges  a  breach  of  con- 
tract as  a  bar  to  the  action,  the  answer  raises  the  general 
issue,  and,  before  verdict,  the  objecting  party  should  either 
demur  to  the  evidence,  if  it  is  insufficient,  or  request  the 
judge  to  direct  a  verdict  in  his  favor  because  of  its  insuf- 
ficiency.    Baxter  v.  Irvin,  177. 

S.  Instructions  More  Farorabic — Ilnrmtess  Error. — It  is  not  re- 
versible error  for  the  court  to  instruct  the  jury  more  favor- 
ably to  the  objecting  party  than  he  is  entitled  to  under  the 
evidence.     TetrcU  r.  Washington^  281. 

0.  Instntctifynt* — Substance  of  Special  Prayers. — It  is  not  neces- 
sary that  correct  n'quests  for  special  instruction  be^glven 
in  their  exact  language.  Board  of  Education  v.  Lumber 
Co.,  :ux 

10.  Appeal   and   Errfn- — I  list  met  ions — Vague   Exceptions. — An   ex- 

(H'ption  thnt  tlic  trial  judge  "failed  to  state  in  a  plain  and 
(•orr**ct  mniiiicr  the  evideuce,  and  declare  and  explain  the 
law  arising  tliereon  as  required  in  the  statute,  Revisal, 
n:*.'.*'  is  t<K)  general  and  cannot  be  sustained.  Jarkson  v. 
Lumber  Co.,  :]17. 

11.  Instructions — SprciaJ   Requc'^ts — Given    in    Substance — Appeal 

and  Error.^ln  this  case,  a  correct  prayer  for  Instructions 
liaviiig  l>een  substantially  given,  no  error  is  found  therein. 
Southerland  v.  R.  R..  ?:27. 

12.  Appiul    and    Error  —  Incf>wpetent    Eridenee  —  Instructions  — 

IfnnnJrsM  Error. — Instructions  l)y  the  coui*t  in  this  case  to 
the  jury,  that  they  nuist  not  consider  certain  incompetent 
evidence  in  an  answer  of  a  witness,  on  the  question  of  the 
measure  of  damages  for  plaintiff's  mental  suffering  alleged 
to   have   been   (*aused   by   the  negligence  of  defendant  tele- 
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graph  company  in  falling  to  transmit  a  message.  Held,  suffi- 
cient, and  no  error  is  found  therein.  Alexander  v.  Telegraphy 
Co.,  473. 

18.  Damages  —  Fright — Profane  Language — Instructions — Appeal 
and  Error. — In  this  action  for  damages  alleged  to  have  been 
caused  to  feme  plaintiff,  among  other  things,  by  fright  from 
profane  language  used  by  defendant  in  an  "angry  and  mad 
manner/'  plaintiff's  request  for  special  instructions  were 
.  properly  refused,  as  from  her  own  testimony  it  appears  that 
she  was  not  frightened  by  the  defendant's  manner  and  lan- 
guage.    Thpmas  v.  Ashcraft,  496. 

14.  Appeal  and  Error — Objections  and   Exceptions — Instructions. 

An  instruction  to  the  Jury  that  the  plaintiff  was  entitled  to 
recover  of  a  railroad  company,  for  condemning  his  land 
for  a  right  of  way,  the  actual  market  value  of  the, land  thus 
taken,  will  not  \ye  held  for  reversible  error  on  appeal  when 
no  exception  is  entered.     R.  R.  v.  McLean,  498. 

15.  Carriers  of  Passengers — Riding  on    Platform — Alighting — In- 

structions — Construed  as  Whole. — In  an  action  against  a 
carrier  of  passengers  for  damages  for  a  personal  injury 
received  by  a  passenger,  there  was  evidence  tending  to  show 
that  the  plaintiff  had  ridden  on  the  platform  of  the  car 
to  his.  destination,  and  was  Injured  after  the  train  had 
stopped  at  the  station  while  alighting  in  the  customary  man- 
ner. There  was  evidence  per  contra.  Among  other  things, 
the  judge  charged  the  jury  that  the  plaintiff  "would  be 
entitled  to  recover'*  If  they  found  that  the  train  stopped  at 
the  usual  place  for  the  purpose,  and.  before  the  plaintiff  had 
reasonable  time  to  alight.  It  moved  forward  and  inflicted 
the  injury.  In  this  case  Held,  the  charge,  construed  with 
the  other  portions,  showed  no  reversible  error.  Kearney  v. 
R.  /?.,  521. 

16.  Instructions — Power  of  Court — Request  of  Counsel — Practice, 

The  trial  judge  on  his  own  motion,  or  counsel  for  the  par- 
ties, may  request  the  judge  to  instruct  the  jury  upon  gen- 
eral principles  applicable  and  necessary  to  an  understanding 
of  the  cause  l)eing  tried.     Ibid. 

• 

17.  Carriers    of    Passengers — Alighting — Moving    Trains — Instruc- 

tions— Negligence. — In  an  action  to  recover  damages  for  a 
personal  injury  received  by  a  passenger  while  alighting  from 
a  passenger  train  at  a  station,  alleged  to  have  been  caused 
by  the  carrier's  negligence,  the  verdict  must  be  construed 
with  reference  to  the  trial ;  and  a  refusal  to  give  a  requested 
instruction  that  the  plaintiff  could  not  recover  if  he  received 
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the  Injury  by  jumping  from  a  moving  train  not  held  for 
reversible  error,  as  the  judge  properly  charged  the  law 
arising  from  the  evidence  so  that  the  jury  could  not  fail  to 
understand  the  principle  contended  for.    Ibid, 

18.  InstnicHons — Public  Square — Abandonment — Adrente  Posses- 

sion— Evidence. — When  a  county  sues  for  the  possession  of 
lands  used  by  it  as  a  public  square,  a  requested  instruction 
by  defendant  is  properly  denied,  in  the  absence  of  evidence 
of  abandonment,  that  If  the  proper  authorities  of  a  public 
square  willfully  abandon  the  use  of  any  part  thereof  which 
is  claimed  by  defendant,  and  establish  a  diflPerent  line,  cut- 
ting off  such  abandoned  part  for  twenty-one  years  or  more, 
it  would  ripen  into  a  title  for  defendant.  Oates  Co.  v.  HilU 
584. 

19.  Instructions — Public  Square — Adverse  Possession — Interpreta- 

tion of  Statutes. — A  county  having  entered  into  the  posses- 
sion of  a  square  for  the  public  use.  before  act  of  1891,  now 
Revisal,  sec.  389,  the  provisions  of  that  act  will  not  permit 
the  plaintiff  to  acquire  title  thereto  by  adverse  possession 
under  a  deed  purporting  to  convey  a  part  thereof.    Ibid. 

20.  Malicious    Burninp  —  111-mlJ  — r  Motive — Contentions — Instruc- 

tions.— When  there  is  evidence  that  the  defendants  had  ill- 
will  towards  the  people  of  a  town  wherein  they  are  accused 
of  unlawfully  setting  fire  to  a  house,  with  evidence  tending 
to  prove  the  fact  of  their  guilt,  it  is  competent  for  the  trial 
judge  to  state  to  the  jury  that  the  State  contended  that  the 
defendants  had  manifested  lll-wlIl  towards  the  people  of 
the  town,  and  that  this  conduct,  if  found  to  ^xlst,  could  be 
consldere<l  by  them ;  and  in  this  case  an  instruction  was 
not  to  defendant's  prejudice  as  charging  that  the  jury  could 
consider  evidence  of  other  fires  occurring  there.  8.  v.  Milli- 
can,  617. 

21.  Murder — Instructions — Requests,   Substantially    Given. — On    a 

trial  for  murder  It  Is  not  error  for  the  trial  judge  to  give 
In  his  own  language  the  prisoner's  requested  instruction,  to 
which  he  is  entitle<l.  if  by  the  language  used  the  force  of 
the  Instruction  Is  not  weakened  or  its  meaning  materially 
altered.     .S^.  r.  Price.  042. 

22.  Same — Charffc.  Hoic  Construed. — Upon  this  trial  for  murder 

the  judge  charged  the  jury  that  the  prisoners  must  have 
killed  the  deceased  in  their  necessary  self-defense:  Held, 
no  error,  for  In  construing  the  charge  as  a  whole  it  appears 
that  he  substantially  charged,  in  language  that  could  not 
well  have  been  misunderstood,  that  if  they  had  a  reasonable 
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apprehensioD,  under  the  circumstances  surrounding  them, 
that  they  were  about  to  suffer  death  or  serious  bodily  harm, 
their  act  in  slaying  the  deceased  was  excusable  in  law,  and 
they  should  acquit  the  prisoner.    Ihid. 

23.  Murder — Instructions — Manslaughter — Evidence — Requests  for 
Instructions — Appeal  and  Error. — When,  upon  a  trial  for 
murder,  self-defense  alone  is  relied  on,  and  conviction  of 
murder  in  the  second  degree  is  only  sought,  and  there  in  no 
evidence  of  manslaughter,  it  is  not  error  for  the  trial  judge 
to  fail  to  instruct  the  jury  upon  the  principles  of  law  appli- 
cable to  a  conviction  for  that  offense,  especially,  as  in  this 
case,  when  the  defendants  have  not  offered  prayers  for  spe- 
cial instruction  thereon.    Ihid. 

INSURANCE. 

1.  Insurance — Policy  Contracts — Meaning  Plain — Ambiguitif — In- 

terpretation.— ^When  the  terms  of  a  policy  of  insurance  are 
expressed  in  language  free  from  ambiguity  or  doubt  as  to 
their  meaning,  there  is  nothing  left  to  construction  and  the 
policy  will  be  enforced  against  the  insured,  in  accordance 
with  its  plain  meaning  and  intent,  as  it  is  written,  unless 
fraud  or  public  policy  should  intervene.  Pe^in  v.  Insurance 
Co.,  29. 

2.  Insurance — Accident — Policy  Contracts — Independent  and  Di- 

rect Cause — '^Proximate  Cause'' — Interpretation  of  Contracts. 
When  under  the  express  terms  of  a  policy  of  insurance  the 
^  insurer  is  only  liable  when  an  injury  results  from  accidental 
means  "directly  and  independently  of  all  other  causes,"  the 
rule  of  proximate  cause,  as  applied  to  actions  of  negligence, 
will  not  apply,  and  the  plaintiff,  in  his  action  on  the  policy, 
cannot  recover,  under  the  contract,  if  some  other  cause  than 
the  policy  specifies  is  also  and  independently  instrumental  in 
producing  the  injury  complained  of.    IlHd. 

3.  Same — Instructions. — In  an  action  upon  an  accident  insurance 

policy  for  the  loss  of  an  eye,  the  policy  provided  that  the  in- 
surance should  only  be  "against  bodily  injuries  effected, 
directly  and  independently  of  all  other  causes,  through  exter- 
nal, accidental,  and  violent  means."  There  was  evidence 
tending  to  show  the  loss  of  the  eye  was  through  an  accident 
to  plaintiff  in  falling  from  a  train,  and,  also,  that  the  plain- 
tiff, at  the  time  of  the  alleged  injury,  had  a  cataract  on  that 
eye  which  would  have  resulted  eventually  in  destroying  it. 
A  charge  held  correct,  that  if  the  jury  find  that  the  plaintiff 
fell  from  the  car  and  was  thereby  injured,  and  that  this 
injury  was  soon  thereafter  followed  by  loss  of  sight,  and  that 
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tbe  condition  of  the  plaintiff's  eye  at  that  time  was  such  that, 
independent  of  the  Injury,  he  would  have  ultimately  lost  his 
sight,  which  falling  from  the  car  merely  hastened,  he  could 
not  recover.    Ibid. 

4.  Insurance,  Accident — Policy  Contract — Limitation  of  Liability 

— Diseases — Interpretation  of  Policy. — When  an  accident  in- 
surance contract  provides  for  the  payment  of  a  loss  for  an 
injury  received  while  riding  on  a  railway  passenger  coach, 
and  on  the  second  page  of  the  policy  there  is  a  provision 
limiting  the  liability  of  the  Insurer  If  the  disability  is  due  to 
an  accident  caused  by  or  resulting  from  paralysis  and  cer- 
tain other  diseases,  it  is  construed  to  mean  that  when  an  acci- 
dent is  the  ultimate  cause  of  paralysis,  or  of  one  of  the  other 
diseases  named,  which  accrues  at  a  more  or  less  remote 
[jerlod  of  time  after  the  Injury  has  been  received,  the  liability 
of  the  insurer  is  limited  by  the  provision,  but  not  when  the 
paralysis,  etc.,  is  a  direct  incident  and  a  part  of  the  injury 
effect(Hl  through  the  accident  insured  against.  Moore  v.  In- 
surance Co.,  305. 

5.  Insuranvo — Fraternal  Order — ''Legal  Dependents'' — Interpreta- 

tion.— Brothers  and  sisters  of  the  deceased,  who  died  a  bach- 
elor, without  having  children,  are  not  his  legal  "dependents," 
nothing  else  api>earing,  so  as  to  make  them  the  beneficiaries 
under  his  membership  certificate  of  a  fraternal  order  pro- 
viding that  anj*  benefits  thereunder  accrue  to  his  "legal  de- 
I)endents."    Little  v.  Caldicell.  351. 

6.  Insurance — Fraternal  Orders — ''Leyal  Dependents" — Executors 

and  Administrators — Creditors. — When  there  are  no  "legal 
dependents"  of  the  deceased,  within  the  terms  of  his  certifi- 
cate of  membership  In  a  fraternal  Insurance  order,  the  admin- 
istrator Is  entitled  to  the  proceeds  of  the  policy  for  distribu- 
tion among  creditors  of  the  deceased.     Ibid. 

IN^EN^.  See  Wills,  1,  2.  0,  17,  18;  Statutes,  27.  2S,  20,  30;  Deeds 
and  Conveyances,  21,  22.  .'M ;  Contracts.  V.O. 

INTERPLEADER. 

Claim  and  Deliveri/ — Title — Interpleader — Burden  of  Proof. — In 
claim  and  delivery,  an  interpleader  claiming  title  to  the 
property  as  the  vendee  of  defendant  has  the  burden  of 
proving  tbe  titl*  in  his  v.endor.    Roberts  v.  Hudson,  210. 

INTERPRETATION.  See  Wills,  3.  0.  8,  17.  18:  Constitutional  Law, 
18;  Insurance;  Statutes,  3,  4,  27.  28,  29,  30,  31;  Pleadings.  1,  2, 
3,  11;  Dee<ls  and  (Vmveyances.  12.  13,  14.  15,  20,  21,  22,  34;  Con- 
tracts, 12. 
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INTERPRETATION  OF  STATUTES.     See  Statutes ;  State's  Lands. 
IN'TERSTATE  COMMERCE.     See  Constitutional  Law.  13. 

INTOXICATING  LIQUORS. 

1.  Intoxicating  Liquors — HaJc  to  Minors — Pleadings — Allegations 

— Interpretation  of  statutes: — To  sustain  an  action  for  ex- 
emplary damages  under  the  provisions  of  \he  Revisal,  sec. 
3525,  for  ihe  sale  of  intoxicating  liquors  to  nflnors  prohibited 
by  the  Revisal.  sec.  3524.  it  is  necessary  that  the  person  to 
whom  the  sale  was  made  be  ''unmarried,"  as  well  as  "under 
the  age  of  21  years,  etc.     spencer  v.  Fisher,  204. 

2.  Intoxicating  Liquors — Possession — Evidence — Unlawful   Sales. 

In  this  case,  the  possession  of  a  certain  quantity  of  intoxi- 
cating liquors  by  the  defendant,  as  being  prima  facie  evidence 
of  unlawful  sales  by  him.  upheld.  aS*.  v.  Dotcdy,  145  N.  C, 
432;  fif.  V.  Mclntgre,  139  N.  C,  GOl,  cited  and  applied.  S.  i\ 
Dunn,  654. 

IRREGULARITIES.     See  Sales,  2. 

ISSUES.     See  Appeal  and  Error,  12;  Principal  and  Agent,  11. 

1.  Wills — Devisees — Pleadings — Evidence — Issues. — An  issue  as  to 

whether  a  devisee  •*failed  to  support  the  widow  and  unmarried 
daughters"  of  J.,  being  a  condition  annexed  to  the  devise, 
when  not  alleged  or  supportetl  by  evidence  should  not  be  sub- 
mitted to  the  jury.     Shields  v.  Freeman,  123. 

2.  Pleadings — Issues  Raised. — An  issue  arises  ui>on  the  pleadings 

when  a  material  fact  is  alleged  by  one  party  and  contro- 
verted by  the  other  (Revisal,  sec.  544)  in  special  proceedings 
for  partition  of  lands.  Revisal.  sec.  710.  Gregory  v.  Pi/nnix, 
147. 

3.  Pleadings — Tenants  in  Common — Issues — Questions  for  Jury. — 

When  in  proceedings  for  partition  of  lands,  the  allegation 
that  the  parties  are  tenants  in  common  is  denied,  an  Issue 
of  fact  is  raised  which  must  be  submitted  to  the  determina- 
tion of  the  jury.     Ibid. 

4.  Railroads — Fire  Damages  to  Lands — Issues — Measure  of  Damr 

ages — Depreciation — Evidence. — In  an  action  for  damages  for 
the  destruction  of  a  house  by  fire  alleged  to  have  been  caused 
by  a  spark  from  defendant's  passing  locomotive  with  a  de- 
fective spark  arrester,  etc.,  the  measure  of  damage  is,  "How 
much  has  the  land  been  depreciated  in  value  by  the  fire?" 
And  evidence  is  competent  w^hich  tends  to  show  the  size  of 
the  house,  the  quality  and  cost  of  the  materials  used  in  its 
construction,  the  workmanship  and  other  relevant  facts,  bear- 
ing on  the  question  of  the  decreased  value  of  the  land.  Jef- 
fress  V.  R.  /?.,  215. 
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5.  Deeds  and  Conveyances — Fraud  or  Mistake — Issues — Cloiid  on 

Title. — A  deed  of  lands  to  husband  and  wife  conveyed  an 
estate  In  common  and  not  In  entireties.  After  the  death  of 
the  wife,  the  husband,  assuming  title  of  the  whole  .by  way  of 
survivorship,  conveyed  it  to  another.  There  was  evidence 
tending  to  show  that  the  lands  in  controversy  should-  have 
been  conveyed  seimrately  to  the  wife  as  her  part  of  the  land : 
Held,  in  this  case,  evideiue  sufficient  for  an  issue  to  be  sub- 
mitted to  the  jury  as  to  the  mistake  In  the  deed,  and  to  sus- 
tain a  suit  to  remove  a  cloud  upon  the  title  by  tlie  heirs  at 
law  of  the  wife.     Highsmith  r.  Page,  226. 

6.  Removal  of  Causes — Federal  Court — Diversity  of  Citizenship — 

Questions  of  Law — Issues  of  Fact — Jurisdiction. — When  a 
pr(>i)er  petition  and  sufficient  bond  for  removal  of  a  cause 
from  the  State  to  the  Federal  court  has  been  duly  filed  by  a 
nonresident  defendant  In  the  State  court,  the  latter  court 
<annot  pass  upon  an  issue  of  fact  as  to  whether  the  defend- 
ant was  a  nonresident,  as  such  an  issue  is  determinable  only 
in  the  Federal  court.     Herrick  v.  R.  /?.,  307. 

7.  Superior  Courts — Clerks — Executors  and  Administrators — Is- 

sues of  Fart — Practice. — On  issues  raised  in  proceedings  be- 
fore the  clerk  of  the  Superior  Court  for  the  removal  of  an 
executor  or  administrator  for  good  cause  shown,  it  is  not 
required  that  the  clerk  transfer  the  cause  to  the  Superior 
Court  for  the  trial  of  the  issue,  as  applications  of  this  char- 
acter are  not  regarded  in  the  nature  of  adversary  proceed- 
ings, but  as  a  power  conferred  on  the  clerk  with  a  view  of 
protecting  estates,  often  presenting  the  necessity  for  his 
prompt  action.     Revisal,  sec.  35.     In  re  Battle,  288. 

JOINDER.     See  Removal  of  Causes,  1,  2,  3. 

JOINT  ACTION.     See  Action. 

JUDGMENTS.     See  Claim  and  Delivery,  2,  3,  4.  5. 

1.  Judgments  of  Other  f^tates — Fraud — Res  Adjudicata — fiecond 
A  ppcal — Common  Late — Presumptions — Evidence. — A  motion 
to  set  aside  a  Judgment  in  an  action  brought  in  South 
Dakota  on  the  grounds  of  fraud,  having  l)een  held  In  this 
Court,  on  a  former  appeal,  to  preclude  an  action  l)rought 
here  involving  the  same  question,  upon  the  presumption,  in 
the  absence  of  evidence  to  the  contrary,  that  the  common 
law  prevailed  tbere.  as  adjudicated  here,  and  the  only  addi- 
tional evidence  on  this  appeal  being  of  a  statute  in  South 
Dakota  practically  enacting  the  law  as  held  on  the  former 
appeal,  the  matter  is  held  res  adjudicata.  Roberts  v.  Pratt, 
50. 
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2.  Judgments  of  Other  States — Counterclaim — Subsequent  Cred- 

its— Res  Ad  judicata. — Matters  alleged  In  counterclaim  to  an 
action  brought  on  a  judgment  of  another  State  in  the  courts 
of  this  State,  and  which  arose  since  that  judgment  was  ren- 
dered on  the  question  of  credits  thereon  of  rents  of  lands 
In  that  other  State,  bearing  a  proper  relation  to  the  judg- 
ment sued  on,  are  not  res  adjudicata  in  the  former  action. 
Tyler  v.  Capeheart,  125  N.  C,  (U,  cited  and  applied.    Ibid. 

3.  Principal  and  Surctu — Fraudulent  Conveyance's — Judgment — 

Assignment — Parties  in  Interest. — In  an  action  to  set  aside 
a  fraudulent  conveyance  of  the  principal,  the  sureties  are 
beneficially  interested,  and  are  proper  parties,  although  the 
judgment  against  them  and  their  principal,  which  they  had 
paid,  had  been  assigned  to  one  of  the  sureties  for  the  benefit 
of  all  of  them,  and  they  may  be  made  parties  with  the 
assignee,  so  that  the  entire  controversy  may  be  settled  in 
one  action.    Eddleman  r.  Lentz,  65. 

4.  Judgment  —  Satisfaction. — Where    the   judgment    against    the 

principal  and  his  sureties  had  been  paid  by  the  latter  and 
assigned  for  the  benefit  of  the  sureties  to  one  of  them,  the 
latter  holds  as  assignee  for  the  benefit  of  himself  and 
the  other  sureties,  but  the  transaction  does  not  satisfy  the 
judgment  as  to  the  cosureties  and  prevent  their  suing  on  the 
same,  though  as  to  the  surety  to  whom  the  assignment  was 
made,  tlie  judgment  may  have  been  canceled  by  the  pay- 
ment of  his  share.    Ibid. 

5.  Principal  and  S'urety  —  Judgment  —  Assignment  —  Implied 

Promise  to  Pay — Creditor's  Bill. — Sureties  who  have  paid  a 
judgment  against  themselves  and  their  principal  may  main- 
tain an  action  against  him  upon  his  Implied  promise  to  re- 
imburse them  for  the  money  they  have  paid  on  the  judgment, 
and  In  the  same  action  may  ask  for  a  cancellation  of  any 
fraudulent  conveyance  made  by  him.    Ibid. 

6.  Judgment — Payment — Evidence — Proof  of  Payment  of  "Sote. — 

It  is  competent  for  the  sureties  on  a  note  given  to  a  bank  to 
prove  by  the  cashier  that  a  judgment  on  the  note  against 
them  and  the  principal  had  been  paid  by  them.  If  the  cashier 
had  knowledge  of  the  fact.     Ibid. 

7.  Tenants  in    Common — Partition — Decree — Parties — Motion    in 

the  Cause — Procedure. — A  nominal  party  In  a  proceeding  for 
partition,  though  not  so  in  fact,  should  proceed  by  motion  in 
the  cause  to  set  aside  the  decree  therein.  Patillo  v.  Lytle, 
92. 
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S,  8a we — Cotisent — A  consent  decree  in  partition  proceedings 
for  tlie  division  of  lands  among  tenants  in  common,  which 
I>nriM)rt8  to  operate  upon  tlie  whole  land  and  every  Interest  In 
it,  does  not  affect  the  rights  of  a  tenant  who  has  not  been 
made  a  party,  and  who  has  not  waived  his  rights.     Ibid, 

0.  8aine — Apijcal  and  Error — Procedure. — A  sale  of  lands  in  par- 
tition procce<linf:s  amon;;  tenants  in  common  being  invalid 
ixvaiiso  of  the  nl»sence  of  necessary  parties  who  have  moved 
in  the  cause  to  set  aside  tlie  decree,  It  Is  held  in  this  case  on 
app<»al  that  the  Judgment  be  set  aside,  together  with  the 
order  of  sale  and  the  commissioner's  deed,  and  that  neces- 
sary parties  be  made,  and  the  cause  further  proceed  as  the 
parties  may  l>e  advised  and  in  accordance  with  law.     Ibid. 

10.  Tetwntfi    in    Common — Partition — Parties — Deciee — Waiver  — 

Those  who  have  an  interest  as  tenants  in  common  in  lands 
to  be  divide<l  in  proceedings  for  partition,  and  whose  names 
appear  as  parties  in  the  proceedings  without  service  of 
process  and  without  their  authority,  are  not  in  law  parties 
to  the  proceedings,  and  the  mere  expression  of  their  willing- 
ness or  consent  at  the  time  will  not  bind  them  by  an  adjudi- 
cation therein,  when  it  does  not  appear  that,  by  their  acts, 
they  have  prejudiced  the  other  parties  or  the  purchaser  of 
the  lands  at  a  sale  for  division,  or  that  they  have  done  some- 
thing which  creates  an  estoppel  upon  them.     Ibid. 

11.  Tenants  In  Common — Partition — Decree — Partial  Division — In- 

terpretation of  S^tatiites. — Upon  motion  made  by  tenants  in 
common  to  set  aside  the  judgment  rendered  In  proceedings 
in  partition  wherein  a  sale  had  been  made  of  the  property, 
it  is  reversible  error  for  the  trial  court,  upon  finding  that 
the  sale  was  necessary  to  the  interest  of  the  tenants,  to  ad- 
judge that  the  purchaser  at  the  sale,  which  had  not  been 
confirmed,  was  a  tenant  in  common  with  one  who  had  not 
been  bound  by  the  former  judgment,  the  former  having  bid 
for  the  interests  of  all  except  those  of  the  latter;  for  the 
statute  authorizes  only  a  partition  of  the  whole,  and  the 
provisions  of  Revisal,  sec.  250(),  have  no  application.     Ibid. 

12.  Tenants  in  Common — Partition — Decree — Parties. — A  deed  by 

a  commissioner  to  sell  lands  for  partition  among  tenants  in 
common,  though  the  sale  had  l>een  confirmed  by  the  court, 
will  not  bind  one  of  the  tenants  who  had  not  been  made  a 
party  to  the  proceedings  or  waived  his  rights;  for  in  the 
absence  of  a  necessary  party  the  lands  cannot  be  thus  parti- 
tioned under  the  statute  as  to  him.  Tayloe  v.  Carrow,  156 
N.  C,  €,  cited  and  applied.    Ibid. 
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13.  Commission  to  Sell  Lands — Void  Sales — Personal  Dealings — 

Judgment — Credits — Disposition  of  Proceeds  of  Sale — Appeal 
and  Error. — A  commissioner  appointed  by  the  court  dis- 
bursed a  large  sum  in  tlie  manufacture  of  concrete  blocks 
for  use  in  the  construction  of  a  building  on  the  land.  The 
court  below  found  as  a  fact  that  the  bloclis  were  manufac- 
tured by  the  commissioner  in  his  individual  capacity,  and 
was  not  the  property  of  the  estate,  as  he,  personally,  could 
not  malve  a  valid  sale  to  himself  as  commissioner,  and  ordered 
the  blocks  to  be  sold  and  the  proceeds  applied  as  a  credit 
on  a  judgment  rendere<l  against  the  commissioner:  Held, 
the  sale  of  the  blocks  under  the  order  was  void,  and  the 
commissioner  in  his  individual  capacity  is  entitled  to  have 
the  value  of  the  blocks,  or  at  least  the  proceeds  of  the  sale, 
paid  to  him.     Smith  v.  Miller,  98. 

14.  Railroads — Tramways — Rights  of  Way — Former  Adjudications 

— Locus  in  Quo — Dt sufficiency. — In  an  action  to  enjoin  the 
continued  operation  ""of  a  tramroad  across  plaintiff's  land, 
the  defendant  relied  on  an  order  entered  in  an  action  con- 
cerning other  and  separate  lands  in  litigation  between  the 
same  parties,  and  not  included  in  the  present  proceedings, 
as  follows:  "It  is  further  ordered  and  adjudged  that  each 
party  shall  have  the  right  to  remove  such  timber  as  it  has 
already  cut  on  said  lands" :  Held,  the  order  relied  on  can- 
not be  so  construed  as  to  include  a  grant  of  right  of  way 
across  lands  not  contemplated  by  or  in  any  way  subject  to 
that  litigation.    Lumber  Co.  i\  Cedar  Works,  161. 

15.  .Contracts — Title — Subject  to  Decree — Breach — Notice  of  De- 

fect— Damages. — A  contract  or  option  made  by  the  life  ten- 
ant to  convey  the  fee  In  lands  of  which  the  remainder  is  In 
her  children,  made  subject  to  a  decree  to  be  obtained  in 
court  confirming  the  fee  in  her  and  ordering  the  conveyance 
thereof  to  be  made  to  the  vendee,  is  unenforcible,  and  as  the 
vendee  has  entered  into  the  contract  with  notice  of  the  de- 
fect in  the  vendor's  title,  he  cannot  recover  any  damages  he 
may  have  sustained  by  reason  of  the  breach.  Joiner  v. 
Crisp,  199. 

16.  Railroads — Negligent  Running  of  Trains — Defective  Spark  Ar- 

rester— Ordinary  Risks — Former  Recovery — Res  Adjudicata, 
An  action  to  recover  damages  to  plaintiff's  land  caused  by 
a  spark  from  defendant  railroad  company's  locomotive  al- 
leged to  have  had  a  defective  spark  arrester  at  the  time, 
and  to  have  been  negligently  run,  etc.,  does  not  Involve  an 
ordinary  risk  run  by  the  plaintiff  as  an  owner  of  lands  ad- 
joining the  right  of  way,  and  a  recovery  had  In  a  former 
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action  for  risks  of  that  character  does  not  aflfect  plaintiff's 
recovery  for  negligence  of  the  character  stated,  which  is 
sought  in  a  subsequent  action.    Jeffreaa  v.  R,  i?.,  215. 

17.  Judgments  Son  Obstante — Pleadings — Confession  and  Avoidr 

once. — A  judgment  won  obstante  veredicto  may  he  allowed 
only  where  the  answer  has  confessed  a  cause  of  action  and 
has  set  up  matters  in  avoidance  which  were  Insufficient, 
although  found  true,  to  constitute  a  defense  or  a  bar  to  the 
action.     Baxter  v.  Irvin,  277. 

18.  »S«m^ — Evidence — Practice. — T'pon  a  motion  for  judgment  non 

obstante  veredicto,  it  mi^st  apiiear  from  the  plea  and  verdict, 
and  not  from  the  evidence,  that  the  plaintiff  is  entitled  to 
the  judgment.     Ibid. 

19.  Judgments    Xon    Obstante — Motion,    When   Made. — A.   motion 

for  judgment  non  obstante  veredicto  must  l>e  made  after 
verdict.    Ibid. 

20.  Judgments   Xon    Obstante — DemUrrer — Instructions — Practice. 

When  In  defense  of  an  action  to  recover  rents  the  defendant 
denies  the  plaintiff's  allegations  and  alleges  a  breach  of  con- 
tract as  a  bar  to  the  action,  the  answer  raises  the  general 
issue,  and,  before  verdict,  the  objecting  party  should  either 
demur  to  the  evidence.  If  It  is  InsHfficient,  or  request  the 
Judge  to  direct  a  verdict  in  his  favor  because  of  its  insuffi- 
ciency.   Ibid. 

21.  Hame — Judgment  Xon  Obstante — Justice's  Court — Appeal. — If 

the  answer  in  the  court  of  a  justice  of  the  peace  raises  the 
general  issue,  and  there  is  no  plea  of  confession  and  avoid- 
ance, a  motion  for  judgment  non  obstante  veredicto  will  not 
lie  on  appeal  In  the  Superior  Court  after  verdict.    Ibid. 

22.  Master  and  Servant — Cities  and  Towns — Electricity — Defective 

Poles — Duty  of  Master — Negligence — Verdict — Interpretation. 
When  there  Is  evidence  that  a  city,  engaged  in  the  business  of 
supplying  its  citizens  with  electricity,  has  negligently  failed 
to  proi^erly  safeguard  its  poles  with  a  guy  wire,  which  fell 
with  and  Injured  aii  employee  whose  duty  It  was  to  climb 
the  pole,  because  of  a  defect  in  the  pole  which  w^s  only  dis- 
cernible by  digging  below  the  surface  of  the  ground,  and 
which  under  usual  circumstances  would  not  have  happened  if 
the  pole  had  been  sound  when  It  was  placed,  and  when,  under 
a  proper  charge,  the  jury  have  found  that  the  defendant  was 
negligent,  the  verdict,  In  effect,  was  a  finding  t'hat  the  de- 
fendant had  negligently  faile^  in  its  duty  to  properly  and 
carefully  inspect  the  pole  originally,  before  It  wa§  placed  in 
the  ground,  and  eliminates  the  question  as  to  whether  the 
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employee  was  negligent  in  climbing  the  pole  under  the  exist- 
ing conditions,  or  failed  in  his  duty  to  examine  the  pole 
beforehand.     Terrell  r.  Washington^  281. 

23.  Executors  and  Administrators — Sale  to  Make  Assets — Lost  Pa- 

pers— Entries  of  Records — Regularity  of  Proceedings — Evi- 
dence— Judgment — Collateral  Attack. — When  the  original  pa- 
pers in  proceedings  by  an  administrator  to  sell  lands  of  the 
deceased  to  pay  debts  have  been  lost,  the  regularity  of  the 
proceedings  may  be  established  by  entries  thereof  on  the 
minute  docket  of  the  court,  and  when  therefrom  it  is  made  to 
appear  that  the  parties  were  properly  before  the  court,  minors 
being  represented  by  guardians  ad  litem,  and  in  all  other 
respects  the  proceedings  were  conducted  according  to  the  due 
course  and  practice  of  the  courts,  the  judgments  entered  can- 
not be  collaterally  attacked.    Phillips  v,  Denton,  299. 

24.  Motions — Retaxvng  Costs — Judgment — *To  he  Taxed  hy  Vlerk*' 

— Res  Judicata. — A  judgment  that  a  party  litigant  recover 
against  his  adversary  the  costs  of  the  action  **to  be  taxed  by 
the  clerk."  by  its  express  terms  directs  the  clerk  to  tax  the 
costs,  and  his  doing  so  cannot  be  held  as  res  judicata,  Chad- 
wick  V.  Insurance  Co.,  380. 

25.  Contracts  —  Insane  Persons  —  Judgments  —  Credits. — When  a 

voucher  is  set  up  as  a  defense  in  bar  to  plaintiff's  recovery  in 
his  action  for  damages  for  a  personal  injury  negligently  in- 
flicted on  him,  and  it  appears  that  it  should  be  disregarded 
as  such,  but  without  reason  to  conclude  that  the  defendant 
/  had  any  design  or  purpose  to  circumvent  him,  the  action,  in 
this  regard,  is  in  the  nature  of  an  equitable  proceeding  to  set 
aside  the  voucher  or  avoid  the  effect  of  the  payment  received 
thereon,  and  in  the  absence  of  positive,  as  distinguished  from 
constructive  fraud,  is  subject  to  the  maxim  that  he  who  seeks 
equity  must  do  equity,  and,  consequently,  the  amount  received 
on  the  voucher  will  be  held  as  a  credit  upon  a  judgment 
which  has  ascertained  the  full  amount  of  the  damages  suf- 
fered.    I  pock  V.  R.  7?.,  445. 

26.  Courts,  Superior — Time  Allowed  to  Plead — Discretion — Former 

Order — Judgment  by  Default. — An  order  of  the  Superior 
Court  judge  allowing  time  to  file  pleadings,  with  provision 
that  if  the  complaint  is  not  filed  within  a  certain  time  the 
plaintiff  should  suffer  a  nonsuit,  and  after  the  filing  of  the 
complaint  a  judgment  by  default  should  be  entered  If  the 
answer  Is  not  filed  within  a  certain  time,  cannot  control  the 
discretion  of  a  judge  subsequently  holding  a  term  of  the 
court  in  refusing  to  sign  the  judgment  by  default  and  allow- 
ing the  answer  to  be  filed.  Revisal,  sec.  512.  Church  v. 
Church,  5G4. 
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JUDGMENTS— Co»fmM6rf. 

27.  Motions — Judgment  fiet  Aside — Meritorious  Defense— Practice. 

ri)on  a  motion  to  set  aside  a  judgment  for  excusable  neglect 
a  meritorious  defense  must  be  shown.  Revisal,  sec.  513. 
Mint  on  v.  Hughes,  587. 

28.  Murder — Verdict — Findings — Directions — Reconsideration — Re- 

cording.— A  verdict  rendered  in  open  court  Is  not  complete 
until  accepted  by  the  court  for  record,  and  it  is  the  duty  of 
the  trial  judge  to  prevent  the  recording  of  a  doubtful  or  in- 
sufficient finding;  and  in  this  case  it  is  Ilcld^  ttiat  his  Honor, 
on  seeing  that  the  degree  of  muixier  was  not  expressed  in  the 
verdict,  correctly  toid  the  jury  to  reconsider  their  finding, 
for  the  puri>ose  of  specifying  the  crime,  and  upon  response 
being  made  by  them  of  murder  in  the  first  degree,  the  verdict 
was  proi)erly  recorded  accordingly.    S,  v,  Bagley^  608. 

29.  Motions — Quash — In  Arrest   of  Judgment  —  Indictment. — Mo- 

tions to  quash  and  in  arrest  of  judgment  rest  upon  the  same 
grounds,  the  Insufllciency  of  the  warrant,  and  in  determining 
them  the  affidavit  and  order  of  arrest  must  be  considered  to- 
gether.    S.  V.  Hinton,  625. 

30.  Same— Statutory  Form — Sufficiency. — ^When  the  warrant  and 

order  of  arrest  for  resisting  and  obstructing  certain  officers 
in  the  performance  of  their  duties,  construed  together,  sub- 
stantially follow  the  statute,  motions  to  quash  and  in  arrest 
of  judgment  should  be  denied,    fbid. 

JUDICIAL  NOTICE.     See  Counties,  2. 

JUDICIAL  SALES.     See  Sales,  1,  2,  3. 

jnnSDICTION.     See  Courts.  1,  2,  3,  13,  14,  15,  16,  25;  Removal  of 
Causes,  9. 

JLKORS. 

Appeal  and  Error— .lurors— Relationship — Motion  in  the  Supreme 
Court. — Quwre,  whether  a  motion  for  a  new  trial,  made  in 
this  Court  for  the  first  time,  should  be  granted  because  of 
the  relationship  of  a  party  to  the  action  to  a  juror,  who  had 
denied  such  relationship  when  challenged,  the  relationship 
being  afterwards  discovered.  Mizzell  v.  Manufacturing  Co., 
2(>5. 

JT'S  ACCKESENDI.     See  Tenants  in  Common,  14. 

JUSTICES'  COURTS.     See  Courts,  11,  12. 

LACHES.     See  Appeal  and  Error,  35,  36. 

LEGISLATIVE  CONTROL.     See  Statutes,  57. 

LEGISLATIVE  POWERS.     See  Statutes,  1,  2,  64,  65,  76. 
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LEGISLATURE.     See  Parties,  10. 

LEGITIMACY.     See  Evideuce.  11.  12. 

LEVY.     See  Taxation,  3,  4. 

LEX  LOCI  CONTRACTUS.     See  Coutracts,  27,  28. 

LICENSE.     See  Register  of  Deeds. 

LIENS.     See  Sales,  5,  6,  7,  8;  Taxation,  0. 

LIMITATION  OF  ACTIONS.     See  State's  Lands.  10. 

1.  Counties  —  yavigable  Streams  —  Dratchridijes — Obstructions — 

Easeme^it — Vser — Limitation  of  Actions. — A  ri^ht  to  main- 
tain a  building  on  a  navigable  stream  which  obstructs  the 
operation  of  a  draw  in  a  county  bridge  cannot  be  acquired  by 
adverse  user,  and  the  operation  of  the  statute  of  limitations 
in  this  regard  Is  expressly  forbidden  by  statute.  Revisal. 
889.     Lenoir  v.  Crahtree,  357. 

• 

2.  Equity — Mutual  •Mistake — Knowledge — Limitations  \of  Actions, 

The  statute  of  limitations  begins  to  run  from  the  discovery  of 
a  mistake  of  the  draftsman  in  the  wording  of  his  deed  from 
the  time  the  mistake  is  discovered,  or  should  have  been  dis- 
covered in  the  exercise  of  ordinary  care.  Revisal,  sec.  395 
(9).    PelVetier  r.  Cooperage  Co.,  403. 

3.  Ejectment — Rentals,  etc. — Limitation  of  Actions*. — This  action 

to  recover  possession  of  lands  known  as  **the  Homestead," 
alleging  wai*t  of  title  in  the  defendant,  and  for  the  recov- 
ery of  rents,  is  held,  in  effect,  a  proceeding  in  ejectment, 
wherein  the  provisions  of  Revisal.  654.  apply,  that  "the  de- 
fendant shall  not  be  liable  for  such  annual  value  for  any 
longer  time  than  three  years  before  the  suit,  or  for  damages 
for  any  such  waste  or  other  injury  done  before  said  three 
years,  unless  when  he  claims  for  improvements  as  aforesaid." 
Whitfield  v.  Boyd,  451. 

4.  Deeds  and  Conveyances — Boundaries — Constructive  Possession 

— Limitation  of  Actions. — When  both  parties  claim  lands 
from  a  common  source  of  title,  and  one  of  them  has  shown 
actual  possession  on  the  west  side  of  a  certain  creek  imder  a 
deed  which  includes  in  its  boundaries  the  locus  in  quo  lying 
on  the  east  side  of  the  cre<*k,  also  within  the  description  of  the 
deed  of  the  adverse  party,  but  of  which  neither  party  has  had 
actual  possession,  the  constructive  possession  of  the  former 
will  extend  to  the  eastern  boundaries  of  his  deed,  and.  will 
ripen  title  to  the  lands  therein  embraced  after  the  lapse  of  the 
statutory  period  of  time.     Pheeny  v.  Hughes,  463. 
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5.  Instructions — PnhUc  Square — Ahandonment  —  Adverse  Posses- 

sion— Evidenee. — When  a  county  sues  for  the  possession  of 
lands  used  by  It  as  a  public  square,  a  requested  Instruction 
by  defendant  is  properly  denied,  in  the  absence  of  evidence 
of  abandonment,  that  if  the  proi>er  authorities  of  a  public 
square  willfully  abandon  the  use  of  any  part  thereof  which 
is  claimed  by  defendant,  and  establish  a  different  line,  cut- 
ting off  such  abandoned  part  for  twenty-one  years  or  more, 
it  would  rli>en  into  a  title  for  defendant.  Gates  Countff  v, 
Hilh  584. 

6.  Instructions — Puhlic  Square — Adverse  Possession — Interpreta- 

tionrof  Statutes. — A  county  having  entered  Into  the  posses- 
sion of  a  square  for  the  public  use,  before  act  of  1881.  now 
Revise  1,  8e<'.  389,  the  provisions  of  that  act  will  not  permit 
the  plaintiff  to  acquire  title  thereto  by  adverse  possession 
under  a  deed  purporting  to  convey  a  part  thereof.    Ibid, 

LIVE  STOCK.     See  Carriers  of  Goods,  1,  2,  3,  4. 

L0(;GING    MACHINES.     See    Negligence,    13;    Contributory    Negli- 
gence, 6. 

LOST  PAPERS.     See  Evidence,  37,  38. 

LOST  RECORDS.     See  Evidence,  28. 

MALICIOUS  BIRNING.     See  Malicious  Mischief. 

MALICIOrS  MISCHIEF. 

1.  Malicious  Burning — Severance  —  Discretion — Appeal   and  Er- 

ror.— The  refusal  of  the  trial  judge  to  order  a  severance  of 
the  trial  under  an  indictment  against  several  defendants  for 
unlawfully  burning  a  house  is  not  reviewable  on  appeal  ex- 
cept in  case  of  gross  abuse  of  discretion,    fif.  v.  MUlican,  617. 

2.  Malicious  Bunt  in p  —  Other  Fires  —  Evidence. — Evidence  that 

after  the  defendants  were  imprisoned  for  unlawfully  burning 
a  house,  other  fires  occurreil  in  the  town,  is  incomi)etent ;  and 
It  would  still  have  been  incomi)etent  had  the  evidence  tended 
to  prove  the  other  fires  incendiary,  as  it  would  have  intro- 
duced other  and  different  issues  having  no  tendency  to  prove 
the  guilt  or  innocence  of  those  on  trial.    Ihid. 

3.  Same  —  Ill-will  —  Motive  —  Contentions — Instructions.  — ^When 

there  is  evidence  that  the  defendants  had  ill-will  towards  the 
people  of  a  town  wherein  they  are  accused  of  unlawfully  set- 
ting fire  to  a  house,  with  evidence  tending  to  prove  the  fact  of 
their  guilt.  It  is  competent  for  the  trial  judge  to  state  to  the 
jury  that  the  State  contended  that  the  defendants  had  mani- 
fested ill-^^ill  towards  the  people  of  the  town,  and  that  this 
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conduct,  if  found  to  exist,  could  be  considered  by  them ;  and 
in  this  case  an  instruction  was  not  to  defendant's  prejudice 
as  charging  that  the  jury  could  consider  evidence  of  other 
fires  occurring  there,    fbid. 

4.  Malicious  Burning — Incarceration — Evidence, — ^The  defendants 

being  tried  for  unlawfully  burning  a  house,  evidence  held  in- 
competent as  to  the  length  of  time  they  had  been  in  jail,  it 
not  being  contended  by  them  that  they  were  in- jail  at  the 
time  the  offense  was  charged  against  them.     IHd. 

5.  Malicious  Burning — Former  Trial — Inconsistent  Charges — Evi- 

dence.— When  it  Is  competent  to  prove  that  the  State  took  a 
different  position,  at  a  former  trial  of  the  defendants  for 
unlawfully  burning  a  house,  from  that  taken  at  the  trial 
appealed  from,  it  may  not  be  proven  by  a  witness  who  says 
he  was  not  present  when  the  case  had  formerly  been  tried. 
Ihid. 

6.  Malicious  Burning — Ill-tDill — Motive — Evidence — Harmless  Er- 

ror.— Answers  of  the  prisoner,  on  his  trial  for  unlawfully 
burning  a  house,  given  in  response  to  questions  asked  by  the 
State  for  purposes  of  impeachment,  to  the  effect  that  he  had 
been  wrongfully  accused  of  taking  pistols  from  houses  when 
he  was  helping  to  save  property,  etc. :  Held,  in  this  case,  to 
be  unprejudicial,  and  necessary  in  contradiction  of  the  testi- 
mony of  a  State's  witness  that  the  prisoner  said,  on  the  occa- 
sion referred  to,  that  he  wanted  to  see  another  fire  in  that 
town,  as  long  as  "the  white  people  were  so  smart."    Ihid. 

7.  Malicious  Burning — Instructions  —  Verdict  —  Interpretation  — 

"Wanton'' — Appeal  and  Error. — The  verdict  of  the  jury,  as 
well  as  the  charge  of  the  court,  must  be  construed  with  refer- 
ence to  the  evidence  introduced  on  the  trial,  and  when  it  ap- 
pears, when  so  construed,  that  the  prisoners,  tried  for  unlaw- 
fully burning  a  house,  must  necessarily  have  delA>erately 
committed  the  act  which  had  been  determined  upon  by  them 
all,  one  of  them  starting  the  fire  and  the  others  watching  out 
for  him  or  otherwise  assisting,  it  was  not  error,  under  a 
charge  otherwise  correct,  that  his  Honor  failed  to  define  the 
word  "wantonly"  used  In  the  statute  as  a  part  of  the  descrip- 
tion of  the  offense,  it  appearing  that  the  act  was  of  necessity 
wantonly  and  maliciously  done.     Ihid. 


MALICIOT'S  PROSECI'TION.     See  Claim  and  Delivery,  2,  3,  4,  5,  6. 

1.  Claim  and  Delivery — Malicious  Prosecution — Pleading — **Proh- 
ahle  Cause.*' — An  allegation  in  a  complaint  that  the  defend- 
ant maliciously,  recklessly,  and  wantonly  destroyed  the  plain- 
tiff's business  by  seizing  his  property  In  a  claim  and  delivery 
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proceeding,  is  a  sufflcieut  allegation  of  a  want  of  probable 
cause.     Ludicick  v.  Pemiy,  104. 

2.  Same — Interpretation  of  Pleaditigs. — Pleadings  will  be  liberally 

construed,  and  when  there  Is  an  allegation  In  a  complaint  for 
damages  for  a  malicious  abuse  of  proce.ss,  and  it  appears 
that  it  was  based  solely  ui)on  the  facts  that  the  plaintiff  was 
unable  to  replevy  the  property  seized  under  claim  and  deliv- 
ery proceedings  by  the  defendant,  and  that  in  consequence 
his  business  '\\'as  destroyed,  the  allegations  show  that  the 
action  is  really  one  to  recover  for  the  malicious  prosecution 
of  a  civil  action  and  an  Interference  with  the  plalntUTs 
property  by  claim  ami  delivery  proceedings.    Ihid. 

3.  Same. — When  in  an  action  for  damages  to  plaintiff's  business 

by  reason  of  the  defendant's  seizing  his  property  In  claim  and 
delivery  proceedings,  it  Is  alleged  that  the  plaintiff  was  not 
Indebted  at  all  to  the  defendant,  and  that  defendant  seized 
the  property  which  plaintiff  was  unable  to  replevy,  and  that 
the  defendant  "unlawfully,  wrongfully,  wantonly  and  reck- 
lessly commenced  said  action  and  prosecuted  the  same  to  his 
damage,"  the  words  employed  are  stronger  than  if  a  distinct 
allegation  had  been  made  that  the  claim  and  delivery  were 
taken  out  "without  probable  cause,"  and,  there  being  no  set 
form  for  allegations  of  this  character,  the  use  of  this  expres- 
sion is  not  required.  Distinction  between  malicious  prosecu- 
tion and  malicious  abuse  of  process  stated  by  Walkeb,  J. 
Ibid. 

MANDAMI'S. 

1.  Health  — County  Superintendent — Vaeaney  —  Appointment  — 

Compensation — Interpretation  of  Statute^t — Mandamus. — ^The 
right  of  one  appointed  by  the  Secretary  of  the  State  Board 
of  Heakh  to  fill  a  vacancy  in  the  office  of  the  county  super- 
intendent of  health  for  two  months  Is  not  affected  by  the 
question  of  whether  the  compensation  has  been  fixed  by  the 
secretary  "hi  proportion  to  the  salaries  paid  by  other  coun- 
ties for  the  same  service,  etc.."  for  It  Is  required  that  the 
board  of  county  commissioners  approve  the  expenditure  and 
pass  upon  its  reasonableness,  and  upon  their  failure  to  do  so 
mandamus  will  lie  to  comi)el  them  In  good  faith  to  pass  upon 
It  and  In  the  exercise  of  a  sound  judgment  say  whether  or 
not  the  compensation  for  the  services  as  fixed  are  warranted 
by  the  statute.  Public  Laws  1911,  ch.  62,  sec.  9.  MeCuUers 
V.  CotnmisHioners,  75. 

2.  Municipalities — Diseretionary   Potcers — Mandamus  —  Pradiee. 

Mandamus  does  not  lie  to  enforce  the  exercise  of  a  discretion- 
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ary  power  vested  In  the  officials  of  a  municipal  corporation 
by  the  Legislature,  in  any  given  or  specified  way.  School 
Commissioners  v.  Aldermen^  191. 

MANSLAI'GHTER.     See  Instructions,  22. 

MARRIAGE.     See  Evidence,  11,  12;  Burden  of  Proof,  3;   Husband 
and  Wife,  a 

MARRIAGE  LICENSE.     See  Register  of  Deeds,  5. 

MARRIED  WOMEN.     See  Ejectment,  3. 

MASTER  AND  SERVANT. 

1.  Cities   and   Towns — Business   Enterprises — Electricity — Negli- 

gence— Master  and  Servant — Liability. — ^When  a  city  manu- 
factures and  sells  electricity  to  its  citizens  for  lighting  and 
other  purposes,  it  is  not  therein  performing  a  governmental 
function,  and  is  held  to  the  same  degree  of  care  in  respect  to 
its  employees  and  other  persons  as  is  required  of  a  private 
corporation  or  individual.     Terrell  v.  Washington,  281. 

2.  Master  and  Servant — Cities  and  Towns — Electricity — Poles — 

Duty  of  Master. — It  is  the  duty  of  a  corporation  engaged  in 
the  manufacture  and  supply  of  electricity  to  select  sound  and 
suitable  poles  for  the  purpose  of  stringing  their  lines  of 
electric  wires.     Ibid. 

3.  Master  and  Servant — Cities  and  Towns — Electricity — Defective 

Poles — Inspection — yegligence — Evidence. — When  it  appears 
that  an  employee  in  the  discharge  of  his  duties  to  an  electrical 
company  has  been  injured  by  a  pole  of  the  company  falling 
with  him,  which  outwardly  and  from  appearance  was  sound 
at  the  time,  but  was  so  decayed  below  the  level  of  the  ground 
that  it  would  easily  crumble  between  the  fingers,  and  that  it 
broke  off  beneath  the  ground,  and  had  only  been  in  use  a 
small  fraction  of  the  time  they  usually  lasted  for  the  pur- 
pose, it  Is  sufficient  evidence  that  the  employer  has  not  exer- 
cised that  degree  of  care  in  the  original  selection  of  the  poles 
which  the  law  requires.     Ihid. 

4.  Master   and   Servant — Cities    and    Towns — Defective    Poles — 

Duty  to  Supervise — yegligence. — It  is  the  duty  of  a  city 
when  engaged  In  furnishing  electricity  for  lights  and  other 
purposes,  not  only  to  select  sound  and  suitable  poles  on  which 
to  string  its  wires,  but  by  proper  and  reasonable  supervision 
to  keep  them  sound  and  safe  for  the  protection  of  its  em- 
ployees who  are  required  to  work  on  them.     Ihid. 

5.  Same — Notice.  Actual  or  Constructive. — A  city  engaged  in  the 

business  of  furnishing  electricity  to  its  citizens  for  light  and 
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other  purposes,  is  liable  to  an  employee  who  is  injured  with- 
out his  contributory  fault,  by  reason  of  a  defect  in  a  pole 
which  fell  with  and  injured  him,  of  whieb  the,  proper  officers 
of  the  city  knew,  or  should  have  known  by  ordinary  care  In 
Inspecting  the  pole  when  originally  placed  in  the  ground. 
Ibid. 

6.  Master  and  Servant — Cities  and  Towns — Electricity — Defective 

Poles — Negligence — Burden  of  Proof. — In  order  to  hold  a  dty 
liable  for  an  injury  to  an  employee  occasioned  by  a  defect 
in  a  pole  of  its  line  of  wires  conveying  electricity  to  its  citi- 
zens, which  the  city  was  engaged  in  the  business  of  furnish- 
ing, it  is  required  that  the  plaintiff  prove  that  the  city  had 
actual  notice  of  the  particular  defect,  or  notice  thereof 
implied  from  the  existing  circumstances  and  conditions. 
Ibid. 

7.  Master  and  Servant — Cities  and  Toums — Electricitp — Defectix>e 

Poles — Contributory  Negligence. — An  employee  of  a  city  en- 
gaged in  the  business  of  furnishing  electricity  is  held  not  to 
be  guilty  of  contributory  negligence  in  climbing  a  defective 
pole,  which  fell  with  him,  to  his  injury,  when  the  outside  of 
the  pole  appeartMj  to  be  sound  and  the  defect  was  only  to 
have  been  discovered  by  digging  below  the  surface  of  the 
ground.    Ibid. 

8.  Same — Safety  Assumed. — An  employee  of  a  city  engaged  in  the 

business  of  furnishing  electricity,  whose  duty  it  is,  in  the 
scoiK*  of  his  employment,  to  climb  poles  used  in  connection 
with  carrying  the  wires  and  supporting  the  lights,  has  the 
right  to  assume  that  the  city  has  exercised  the  sui>ervision 
and  caused  the  inspection  of  Its  poles  that  it  was  Its  duty  to 
have  done,  and  may  assume  that  they  are  safe  for  the  per- 
formance of  his  duties.  In  the  absence  of  knowledge  and 
warning  to  the  contrary.     Ibid. 

9.  Master  and  Servant — Cities  and  Towns — Electricity — Defective 

Poles — Duty  of  Master — Xcgligence — Verdict — Interpretation. 
When  there  is  evidence  that  a  city,  engaged  in  th^  business 
of  supplying  Its  citizens  with  electricity,  has  negligently  failed 
to  properly  safeguard  Its  poles  with  a  guy  wire,  which  fell 
with  and  injured  an  employee  wjiose  duty  it  was  to  climb  the 
pole,  because  of  a  defect  In  the  pole  which  was  only  discern- 
ible by  digging  below  the  surface  of  the  ground,  and  which 
under  usual  circumstances  would  not  have  happened  If  the 
pole  had  been  sound  when  It  was  placed,  and  when,  under  a 
proi>er  charge,  the  jury  have  found  that  the  defendant  was 
negligent,  the  verdict.  In  effect,  was  a  finding  that  the  de- 
fendant had  negligently  failed  In  Its  duty  to  properly  and 
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carefully  Inspect  the  pole  originally,  before  it  was  placed  in 
the  ground,  and  eliminates  the.  question  as  to  whether  the 
employee  was  negligent  in  climbing  the  pole  under  the  exist- 
ing conditions,  or  failed  in  his  duty  to  examine  the  pole  be- 
forehand.   Ihid. 

10.  Master  and  Servant — Negligence  —  Logging   Machines  —  Evi- 

dence.— Evidence  that  defendant's  employee  was  injured  at 
defendant's  skidder,  which  was  drawing  in  a  log,  by  the  wire 
rope,  which  was  used  for  the  purpose,  slipping  over  a  stump 
2  feet  high,  around  which  it  was  being  worlted,  at  a  distance 
from  the  skidder  of  25  feet,  the  angle  of  the  rope  from  the 
top  of  the  skidder  to  the  stump  being  about  90  degrees ;  that 
the  recoil  of  the  rope  struck  a  small  elm,  which  it  broke  and 
hurled  on  the  plaintiff  to  his  injury,  where  he  was  engaged 
in  the  scope  of  his  employment,  is  sufficient  upon  the  question 
of  actionable  negligence,  as  this  situation  was  liable  to  cause 
the  cable  to  slip  over  the  stump  unless  a  notch  had  been  cut 
into  the  stump  to  prevent  it,  or  other  available  means  had 
been  used  to  that  end.    Jackson  v.  Lumber  Co.,  317. 

11.  Master  and  Servant — Logging  Machines — Contributory  Negli- 

gence— Evidence. — The  plaintiff  was  employed  by  the  defend- 
ant to  look  after  the  engines  used  to  operate  a  skidder  and 
loading  machine  for  logs.  On  this  occasion  he  had  stopped 
his  engine,  notified  the  skidder  engineman  where  he  was 
going,  and  went  in  front  of  the  operations  to  talk  to  his  super- 
intendent about  some  repairs  necessary  for  an  engine,  and 
while  there  w^s  injured  by  the  negligent  use  of  a  rope  for 
hauling  up  a  log  for  loading  on  a  railroad  car,  which  was 
being  operated  without  the  customary  signals  or  warnings: 
Held,  (1)  the  case  was  properly  submitted  on  this  evidence 
~  to  the  jury  on  the  issue  of  contributory  negligence;  (2)  the 
plaintiff  was  Injured  in  the  course  of  his  employment  and  is 
entitled  to  recover  under  the  fellow-servant  act.    Ibid. 

12.  Master  and  Servant  —  Collision  —  Presumptions — Evidence  — 

Negligence. — When  it  is  shown  that  an  employee  of  a  rail- 
road company  was  killed  In  a  collision  on  defendant's  road, 
while  engaged  in  the  performance  of  his  duties,  a  presump- 
tion of  negligence  is  raised,  and  a  nonsuit  upon  the  evidence^ 
should  not  be  granted.    Skipper  v.  Lumber  Co.,  322. 

MATURITY.     See  Mortgages,  2. 

MEASURE  OF  DAMAGES.     See  Claim  and  Delivery,  1,  2,  3,  4,  5. 

1.  Contracts  —  Vendor  and  Vendee — Unliquidated  Damages — In- 
structions.— When  the  plaintiff  is  suing  only  upon  a  con- 
tract for  lumber  sold  and  delivered,  the  contract  price,  and 
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not  unliquldatfKl  damages,  is  to  be  aBcertalned  by  the  jury, 
and  defendant's  prayer  for  special  instruction  presenting 
the  latter  question  of  damages  is  properly  refused,  Fisher 
V.  Lumber  Co.,  61. 

2.  Injunction  —  Damages  —  Attending    Hearings  —  Personal    Ex- 

penses.— Damages  recoverable  against  the  sureties  on  an 
Injunction  bond  are  such  only  as  may  be  sustained  by  the 
party  enjoined  by  reason  of  the  injunction  (Revlsal,  sec. 
S17),  which  does  not  Include  the  personal  expenses  in  at- 
tending the  hearing;  and  this  applies  to  the  fish  commis- 
sioner's attendance  at  the  hearing  of  an  Injunction  against 
his  removing  private  nets  from  certain  waters,  in  which 
action  a  judgment  of  nonsuit  was  finally  taken.  Midgett 
r.  Vann,  128. 

3.  Contracts — Vendor  and    Vendee — Measure  of  Damages — Ven- 

dee's Duty. — The  plaintiff  having  purchased  a  number  of 
sacks  of  cracked  corn  of  the  defendant,  received  shipments 
with  knowledge  tliat  the  sacks  were  not  tagged  as  required 
by  the  Department  of  Agriculture  and  that  It  did  not  come 
up  to  the  grade  purchased,  and  sold  a  number  of  the  sacks 
to  a  purchaser  who  kept  them  two  weeks,  when  they  were 
seized  by  the  said  department.  The  defendant  theretofore 
sent  the  necessary  tags  for  the  sacks  to  the  plaintiff,  who 
refused  to  have  anything  further  to  do  with  the  shipment, 
and  the  corn  became  worthless  In  the  bands  of  the  depart- 
ment :  Held,  it  was  the  duty  of  the  plaintiff  to  do  what  he 
reasonably  could  to  lessen  his  loss,  and  the  measure  of  his 
damages  was  the  difference  in  value  of  the  com  as  It  actu- 
ally was  and  which  it  should  have  been  under  his  contract, 
and  such  other  expenses  as  were  actually  Incurred  by  him 
in  handling  it.    Jennette  v.  Hay  and  Grain  Co.,  156. 

4.  Equity — Contracts  to  Convey — Entirety — Vendor  and  Vetidee 

— Part  Performance — Damages. — When  upon  the  face  of  a 
contract  to  convey  lands  It  appears  that  It  Is  to  be  performed 
in  its  entirety.  It  is  unenforcible  as  to  a  part,  and  hence  the 
rule  does  not  apply  that  where  a  vendor  has  not  substan- 
tially the  whole  interest  he  has  contracted  to  sell,  the  pur- 
chaser can  insist  on  having  all  that  the  vendor  can  convey, 
with  comi^nsation  for  the  difference.    Joytier  v.  Crisp,  190. 

5.  Contracts  —  Ditcrpretation  —  Consideration — Breach — Measure 

of  Damages. — When  the  basis  of  an  action  is  a  special  con- 
tract to  pay  a  sum  certain,  and  is  founded  upon  a  valuable 
consideration,  the  contract  sued  on,  in  the  absence  of  fraud, 
must  regulate  the  right  to  recover  thereon,  as  well  as  the 
measure  of  damages.    Conservatory  v,  Dickenson,  207. 
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6.  S!aw€ — Diminution  of  Damages. — When  the  maker  of  a  prom-  • 

Issory  note  to  pay  a  sum  certain,  made  in  consideration  of 
a  contract  to  give  a  course  of  musical  instruction  by  mail, 
by  his  own  act,  without  legal  excuse,  and  without  plaintifTs 
default,  renders  the  performance  by  the  plaintiff  impossible, 
the  measure  of  damages,  in  an  action  on  the  note,  is  the 
face  value  thereof,  without  diminution.     Ihid. 

7.  Vendor  and   Vendee — Fertilizer — Deficient    in    Qualitu — Meas- 

ure of  Damages — Interpretation  of  Statutes. — When  it  is  as- 
certained by  analysis  of  the  Department  of  Agriculture  that 
fertilizer  sold  by  a  manufacturer  was  deficient  in  quality, 
the  damages  sustained  is  the  difference  in  the  price  of  the 
fertilizer  actually  sold  and  what  it  should  have  been.  Re- 
visa  1,  sec.  3f)40.     Fertilizer  Works  r.  McLawhorn,  274. 

8.  Same — Damages    to   Crop — Evidenee   Speculatire. — A   user   of 

fertilizer  of  a  deficient  quality,  furnished  by  a  manufacturer, 
cannot  recover  damages  for  an  alleged  inferiority  of  his 
crop  on  that  account ;  and  evidence  that  where  other  fer- 
tilizers bad  been  used  the  crop  was  better^  is  inadmissible, 
as  it  involves  soil  and  weather  conditions,  cultivation,  and 
other  matters  of  a  speculative  character.    Ibid. 

9.  Vender  and  Vendee — Fertilizer — Defieient  in  Quality — Duty  of 

Vendee — Mea^;ure  of  Damages. — After  a  user  of  fertilizer 
has  been  informed  by  the  Department  of  Agriculture  that 
the  fertilizer  furnished  by  the  manufacturer  is  deficient  in 
quality,  it  is  his  duty  to  buy  fertilizing  material  or  ingre- 
dients to  make  §ood  the  deficiency,  and,  upon  his  failing  to 
do  so,  an  abatement  in  the  price  by  reason  of  the  deficiency 
is  his  measure  of  dan^ages.     Ibid. 

* 

10.  Telegraphs — Mental  Anguish — Surgeon — Measure  of  Damages 
— ExHdence. — In  this  case  damages  were  demanded  for  men- 
tal anguish  caused  tlie  plaintiff  on  account  of  the  failure  of 
the  defendant  telegraph  company  to  transmit  a  telegram  re- 
plying affirmatively  to  one  sent  to  a  surgeon  by  the  plain- 
tiff's physician,  reading,  "Young  lady  appendicitis:  can't 
pay  anything  till  fall.  Will  you  operate?  Answer.'*  Evi- 
dence upon  the  measure  of  damages  held  competent  which 
tended  to  show  that  the  attending  physician,  not  hearing 
from  his  telegram,  did  not  call  upon  his  patient  until  several 
hours  after  his  usual  time  for  a  visit,  desiring  to  make 
arrangements  elsewhere;  that  in  this  interval  of  waiting 
the  plaintiff,  not  imderstandlng  his  absence,  suffered  mental 
anguish  in  apprehension  that  she  could  not  get  operated  on, 
from  which  she  supiK)sed  that  she  would  die,  etc.  Ale-ran- 
der  V.  Telegraph  Co.,  473. 
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11.  Railroads — Easements — Measure  of  Damages — Minerals — Spe- 

cial Circumstances. — In  awarding  damages  to  the  owner  of 
lands  for  an  easement  therein  acquired  for  railroad  pur- 
poses, there  should,  as  a  general  rule,  be  included  the  market 
value  of  the  land  actually  covered  by  the  right  of  way.  sub- 
ject to  modification  under  special  circumstances,  as  where 
there  Is  a  mineral  dei)osit  of  the  use  of  which  the  easement 
does  not  interfere.     R.  R.  v.  McLean,  498. 

12.  Railroads  —  Easements — Measure  of  Damages — Special  Bene- 

fits.— The  owner  of  lands  through  which  a  railroad  has  ac- 
quired a  right  of  way  by  condemnation  is  entitled  to  recover 
therefor  the  damages  done  to  the  remainder  of  the  tract  or 
l)ortion8  of  the  land  used  by  him  as  one  tract,  deducting 
from  the  estimate  the  i>ecuniary  benefits  or  advantages 
which  are  special  and  peculiar  to  the  tract  in  question,  but 
not  those  which  are  shared  by  him  in  common  with  other 
owners  of  lands  of  like  kind  in  the  same  vicinity.     Ibid. 

13.  Vendor  and  Vendue — Breach  of  Contract — Principal  and  Agent 

— \otice — Measure  of  Damages. — Held,  in  this  case,  the 
knowledge  of  the  agent  of  the  defendant  of  tlie  purposes  for 
which  certain  glass  had  been  purchased  by  the  plaintiflf  was 
sufficient  notice  to  the  defendant  that  plaintiff  would  sustain 
damages  of  the  character  claimed  upon  the  defendant's 
breach  of  his  c»ontract  of  shipment.     O'Neal  v.  Seim,  588. 

MENTAL  ANGUISH.     See  Telegraphs,  1,  5. 

MESSAGES.     See  Telegraphs. 

MINERALS.     See  Measure  of  Damages,  11. 

MINORS.     See  Intoxicating  Liquors.  ' 

MISAPPROPRIATION.     See  Contracts,  36,  .37.  - 

MISJOINDER.     See  Parties,  17. 

MIXED  TRAINS.     See  Carriers  of  Passengers,  1. 

MORTGAGES.     See  Principal  and  Surety,  4. 

1.  Taxation — Liens — Lapse  of  Time — Mortgagor  and  Mortgagee — 
Interpretation  of  Statutes. — Under  our  general  statute  ap- 
plicable, one  charged  with  the  collection  of  taxes  is  allowed 
no  longer  than  one  year  from  the  day  prescribed  by  statute 
for  his  settlement  and  payment  thereof,  and  thereafter  his 
lien  on  propertj^  of  a  delinquent  taxpayer  is  not  enforcible 
against  the  right  acquired  under  a  registered  mortgage. 
Revisal,  sec.  28G0.     Berry  v.  Davis,  170. 


INDEX.  809 


MORTGAGES— Con«n4/«(/. 

2.  Mortgages — Default  in  Part — Maturity  of  the  Whole, — A  mort- 

gage on  lands  to  secure  a  series  of  bonds  for  borrowed  money, 
giving  the  mortgagee  power  and  authority  to  sell  the  lands 
upon  default  in  payment  "of  either  of  said  sums  of  money  or 
any  part  thereof*  after  advertisement,  etc.,  and  convey  the 
lands  to  the  purchaser  In  fee  simple,  "and  out  of  the  moneys 
arising  from  said  sale  to  retain  the  principal  and  interest 
which  shall  then  be  due  on  the  said  bonds,"  is  valid,  and  au- 
thorizes a  sale  under  the  power  upon  failure  to  pay  any  part, 
and  before  the  maturity  of  the  whole  debt.  Eubank^  v.  Bcc- 
ton,  230. 

3.  Mortgages — Foreclosures — Power  of  Sale — Strict  Compliance — 

Notice  of  Sale — Invalid  Sale. — When  a  power  of  sale  is  given 
in  a  mortgage,  a  strict  compliance  with  the  terms  on  which  it 
is  to  be  exercised  is  necessary ;  and  when  it  is  prescribed  that 
the  notice  of  sale  be  posted  at  the  courthouse  door  and  four 
other  public  places,  a  sale  thereunder  Is  Invalid  if  the  notice 
is  i)osted  at  the  courthouse^door  and  three  other  public  places. 
The  effect  of  Revisal,  sec.  641,  was  not  before  the  Court  in 
this  case,  and  it  was  not  construed.    Ibid. 

4.  Same — Purchaser — Notice. — ^A   purchaser   at   a   sale  of   lands 

under  a  mortgage  with  power  of  sale  is  a  purchaser  with 
notice  of  the  terms  under  which  the  power  of  sale,  as  therein 
expressed,  must  be  exercised,  and  his  deed  is  invalid  when 
the  terms  of  sale  of  the  mortgage,  antedating  Revisal,  sec. 
64 J,  are  not  in  strictness  pursued.    Ibid. 

5.  Mortgages — Foreclosure — Invalid  Sale — Purchaser — Rental  of 

Mortgagor — Waiver — Knowledge. — In  order  to  waive  an  ir- 
regularity in  the  exercise  of  the  power  of  sale  contained  In  a 
mortgage,  it  is  necessary  that  the  acts  alleged  as  a  waiver 
be  committed  with  the  knowledge  of  the  one  who  does  them ; 
and  a  mortgagor  after  an  invalid  sa]e  for  failure  of  the 
mortgagee  to  strictly  observe  the  terms  thereof,  without 
knowledge  of  the  irregularity,  does  not  waive  it  by  subse- 
quently renting  the  lands  from  the  purchaser.     Ibid. 

6.  Same — Application  of  Rents. — ^The  rents  collected  of  the  mort- 

gagor who  has  rented  from  the  purchaser  of  lands  after  an 
invalid  sale,  and  who  has  not  waived  its  irregularities,  must 
be  applied  to  the  payment  of  the  mortgage  debt.     Ibid. 

7.  Mortgages — Foreclosure — Invalid  Sale — Equitable  Assignment. 

A  deed  of  mortgaged  lands  made  to  a  purchase**  at  a  fore- 
closure sale,  which  is  Inoperative,  is  valid  only  as  an  equi- 
table assignment  of  the  note  and  mortgage,  and  the  mortga- 
gor, nothing  else  appearing,  is  entitled  to  an  accounting. 
Ibid. 
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8.  Notes  —  Subrogation  —  Notice  —  Registration,  —  A    debtor    se- 

curetl  a  note  by  mortgage  and  subsequently  made  a  deed  of 
aBslgnment  for  the  benefit  of  bis  creditors,  while  the  mort- 
gage was  outstanding  and  uncanceled  of  record.  The  land 
embraced  in  the  mortgage  was  included  in  the  deed  of  as- 
signment :  Heldy  the  Uncanceled  mortgage  was  notice  to  the 
assignee  of  the  rights  of  one  who  had  advanced  the  money  to 
the  debtor  to  pay  off  the  mortgage  note  and  who  had  an 
e^iulty  to  be  subrogated  to  the  rights  of  the  holder  thereof  In 
the  mortgaged  premises.    Bank  v.  Bank,  238. 

9.  Ckrks  of  Courts — Executors  and  Administrators — Nonresidents 

— Bills  and  Notes  —  Mortgages  —  Defenses, — The  defendant 
having  bought  certain  property  from  the  plaintiff,  as  execu- 
tor, gave  his  note  for  a  part  of  the  purchase  price,  and  se- 
cured it  by  a  mortgage  on  the  property.  In  an  action  by  the 
executor  upon  the  note  and  mortgage,  Held,  the  defense  Is  not 
oi)en  that  the  executor,  though  duly  qualified,  was  a  nonresi- 
dent, or  that  not  having  given  the  bond  as  required  by  the 
statute,  he  could  not  maintain  an  action  in  our  courts,  neither 
the  title  nor  possession  of  the  purchaser  having  been  dis- 
turbed or  in  any  way  questioned.     Batchelor  v.  Overton,  395. 

MORTGAGOR  AND  MORTGAGEE.     See  Mortgages. 

MOTIONS. 

1.  Removal  of   Causes — Motion  to  Remand — Practice. — When  a 

petition  ,for  the  removal  of  a  cause  from  the  State  to  the 
Federal  court,  properly  verified  and  accompanied  by  a 
proper  and  sufficient  bond,  has  been  filed  in  the  State  court 
in  apt  time,  in  an  action  brought  against  a  nonresident  cor- 
poration and  its  resident  manager,  alleging  a  joint  wrong, 
and  the  petition  contaitfs  allegations  of  fraudulent  joinder, 
together  with  full  and  direct  statement  of  the  facts  and  dr- 
cimistances  sufficient.  If  true,  to  demonstrate  that  thei-e  has 
'  l)een  such  fraudulent  joinder  of  the  resident  defendant,  the 
jurisdiction  of  the  State  court  is  at  an  end  and  the  order 
should  he  made  removing  the  cause,  leaving  the  remedy  for 
the  opposing  party  In  the  Federal  court  ui>on  motion  to 
remand  the  cause  or  other  proper  procedure  therein.  Rea 
V.  Mirror  Co.,  24. 

2.  Tenants   in    Common — Partition — Decree — Parties — Motion    in 

the  Cause — Procedure. — A  nominal  party  in  a  proceeding  for 
partition,  though  not  so  in  fact,  should  proceed  by  motion 
in  the  cause  to  set  aside  the  decree  therein.  Patillo  v. 
Lytic,  92. 
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3.  Appeal  and  Error — Jurors — Relationship — Motion  in  Supreme 

Court. — Quaere,  whether  a  motion  for  a  new  trial,  made  in 
this  Court  for  the  first  time,  should  be  granted  because  of 
tlie  relationship  of  a  party  to  the  action  to  a  Juror,  who 
had  denied  such  relationship  xs-tien  challenged,  the  relation- 
ship being  afterwards  discovered.  Mizzell  v.  Manufactur- 
ing Co.,  205. 

4.  Judgments  Xon  Obstante — Motion.  When  Made. — A  motion  for 

judgment  nou  obstante  veredicto  must  be  made  after  ver- 
dict.   Baxter  v.  Irvin.  277. 

5.  ^ppeal  and  Error — Motion   for  Judgment — Fragmentary  Ap- 

peal— Practice. — A  nonsuit  and  appeal  taken  by  plaintiff 
upon  the  refusal  of  the  trial  Judge  to  grant. his  motion  for 
Judgment  upon  the  pleadings  and  order  a  reference  is  pre- 
mature and  fragmentary,  and  will  be  dismissed.  BVount  v, 
Blount,  312. 

6.  Appeal  and  Error — Motion  for  Judgment — Exceptions  —  Final 

Judgment — Practice. — Upon  the  refusal  of  tlie  trial  Judge  to 
grant  plalntiflTs  motion  for  Judgment  upon  the  pleadings 
and  order  a  reference,  he  should  have  noted  an  exception  to 
be  reviewed  upon  appeal  from  final  Judgment.    Ibid. 

7.  Motions  —  Relaxing  Costs — Collateral  Matters — Parties. — The 

taxing  of  costs  in  an  action  is  a  collateral  matter  in  which 
the  witnesses  and  others  claiming  the  costs,  and  the  party 
against  whom  the  costs  have  been  taxed,  are  the  real  par- 
ties, and  they  may  be  retaxed  at  any  time  within  twelve 
months.     Chadn^'ck  v.  Insurance  Co.,  380. 

8.  Motions — Relaxing  Costs — Judgment — **To  be  Taxed  by  Clerk'* 

— Res  Judicata. — A  Judgment  that  a  party  litigant  recover 
against  his  adversary  the  costs  of  the  action  "to  be  taxed 
by  the  clerk,"  by  its  express  terms  directs  .the  clerk  to  tax 
the  costs,  and  his  doing  so  cannot  be  held  as  res  judicata. 
Ibid. 

9.  Motiotis  —  Relaxing   Costs — Witnesses — Tender — ymisuit — Ma- 

teriality.— When  on  motion  of  defendant  a  nonsuit  upon  the 
evidence  is  ordered  after  the  examination  of  plaintiff's  wit- 
nesses, the  cost  of  defendant's  witnesses  may  not  be  taxed 
against  the  plaintiff  when  defendant  has  not  tendered  them; 
for  he  should  have  done  so  after  the  nonsuit  was  ordered, 
to  give  the  plaintiff  an  opportunity  to.  examine  them  upon 
their  materiality,  etc.     Ibid. 

10.  Motions — Costs  —  Expert  Alloirancc — Interpretation  of  Stat- 
utes— Res  Judicata — Legality  of  Fees. — ^The  court  has  now 
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the  statutory  authority  to  fix  the  fees  of  expert  witnesses 
(Kevlsal,  sec.  2803),  and  its  action  is  res  judicata  as  to  the 
amount,  leaving  open  the  question  of  the  legality  of  the 
taxing  of  the  fee  on  a  motion  to  retax.    Ihid. 

11.  Same. — The  court  having  fixed  the  fees  of  certain  named  ex- 

perts, it  was  made  to  appear,  on  a  motion  to^retax,  that  the 
.witnesses  had  not  heen  examined  by  or  tendered  to  the 
party  against  whom  the  costs  were  taxed:  Held^  these  wit- 
ness tickets  were  not  properly  taxable  against  the  losing 
party,  but  should  be  paid  by  the  party  whose  witnesses  they 
were.     Ibid. 

12.  Executions — Irregularities — Motion  to  Quash — Practice, — Usu- 

ally, the  proper  method  of  obtaining  redi^ess  for  irregularities 
affecting  the  validity  of  an  execution  is  to  recall  it  upon  no- 
tice and  motion  in  the  court  from  which  it  was  issued.  Wil- 
Hams  V.  Dunn,  309. 

13.  Same — Parties — Purchasers. — An  execution  and  sale  thereun- 

der ma^r  be  quashed  on  motion  properly  made,  as  against  a 
party  of  record  or  purchaser  with  full  notice,  for  irregulari- 
ties affecting  its  validity,  but  not  as  against  an  innocent  pur- 
chaser who  was  not  a  party.     Ibid. 

14.  Executions — Irregularities — Motion   to   Quash — Courts — Juris- 

diction— Clerks  of  Court. — Before  sale  under  execution,  pro- 
ceedings may  be  instituted  before  the  clerk  to  recall  the  exe- 
cution upon  grounds  affecting  its  validity,  but  after  return 
made,  and  especially  when  there  may  be  certain  equitable 
claims  for  adjustment,  senible,  the  practice  is  that  the  motion 
should  be  made  before  the  judge  In  term.    Ibid. 

15.  Same — Interpretation  of  Statutes. — The  clerk  is  but  a  part  of 

our  Superior  Court,  and  when  a  motion  to  quash  an  execu- 
tion and  sale  under  judgment  for  irregularities  affecting  the 
validity  of  the  sale  is  made  before  the  clerk,  and  regularly 
brought  before  the  judge  in  term,  all  parties  having  been  duly 
notified,  the  judge  should  retain  jurisdiction,  and  not  dismiss 
the  proceedings  for  want  of  authority  in  the  clerk  to  set  aside 
the  execution  theretofore  issued.  Semble,  Revlsal,  sec.  614, 
would  apply.     Ibid.  ' 

16.  Principal  and  Agent — Motion  to  Dismiss — Evidence. — A  motion 

to  dismiss  an  action  on  a  note  made  to  an  agent,  on  the 
ground  that  the  agent  was  not  the  real  party  in  interest,  made 
before  the  introduction  of  evidence,  is  properly  overruled,  as 
the  plaintiff  would  be  entitled  to  show  that  he  had  the  au- 
thority from  his  principal  to  have  had  the  note  payable  to 
himself  as  such,  for  the  benefit  of  the  principal;  though  In 
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this  case  it  should  have  been  allowed  if  it  bad  been  made 
after  tlie  close  of  the  evidence,  as  there  was  nothing  to  prove 
the  required  authority.  Revisal,  sec.  404.  Martin  v.  Mask, 
436. 

17.  Motions — Judgment  Set  Aside — Meritorious  Defense — Practice, 

Upon  a  motion  to  set  aside  a  judgment  for  excusable  neglect, 
a  meritorious  defense  must  be  shown.  Revisal,  sec.  513. 
Minton  v.  Hughes,  587. 

18.  Appeal  and  Error — Motion  to  Reinstate — Laches. — When  an  ap- 

peal has  been  dismissed  under  Rule  17  In  the  Supreme  Court, 
the  appellant,  applying  for  a  reinstatement  upon  the  ground 
that  the  trial  Judge  has  failed  to  settle  the  case,  must  show 
that  he  has  had  his  record  proper  docketed  in  this  Court,  as 
required  by  the  rules,  or  his  motion  will  he  denied.  Caudle 
V.  Morris,  594. 

19.  Appeal  and  Error — Motions — Pleadings — Allegations  Sufficient 

— Practice. — ^The  case  on  appeal  In  this  case  not  having  been 
served  in  time,  is  not  with  the  record  in  this  Court,  and  it 
appearing  from  an  examination  of  the  record  proper  that  the 
complaint  states  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, the  defendant's  motion  to  dismiss  the  action  is  disal- 
lowed, and  plaintiff's  motion  to  affirm  the  judgment  below  is 
allowed.    Hare  v.  Grantham,  598. 

20.  Motionf<  —  Request    for    Bill    of    Particulars  —  Discretion    of 

Courts. — A  motion  for  a  bill  of  particulars  In  a  criminal 
action  is  addressed  to  the  discretion  of  the  court,  and  Is  not 
reviewable  unless  this  discretion  is  grossly  abused  by  him, 
which  does  not  appear  in  this  case,  there  being  nothing  of 
record  to  show  that  the  prisoner  required  any  information 
not  appearing  upon  the  indictment  which  was  necessary  to 
his  defense.     S.  v.  Hinton.  625. 

21.  Motions  —  Quash — In  Arrest   of  Judgment — Indictment. — Mo- 

tions to  quash  and  in  arrest  of  judgment  rest  upon  the  same 
ground,  the  insufficiency  of  the  warrant,  and  in  determining 
them  the  affidavit  and  order  of  arrest  must  be  considered 
together.     Ibid. 

22.  Some — ^taiutorg  Form — Sufficiency. — When  the  warrant  and 

ordt^r  of  arrest  for  resisting  and  obstructing  certain  officers 
in  the  performance  of  their  duties,  construed  together,  sub- 
stantially follow  the  statute  motions  to  quash  and  in  arrest 
of  judgment  should  be  denied.     Ihid. 

MOTIONS  IN  AUUKST.     See  Judgments,  29,  30. 

MOTIONS  TO  QrASH.     See  Judgments,  29,  30. 
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MOTIVE.     See  Homicide,  7.  115;  Malicious  Mischief. 
MT^XrCIPALITIES.     See  Schools  and  School  Districts,  4. 
MURDER.     See  Homicide. 
MUTUAL  MISTAKE.     See  Fraud  and  Mistake,  8. 

NAVIGABLE  WATERS. 

1.  Counties  —  Xavigable  Streams  —  Drawbridges  —  Discretionary 

Powers. — It  is  the  duty  of  county  commissioners  to  provide 
drawbridges  where  they  may  be  necessary  for  the  con- 
venient passage  of  vessels  (Revlsal,  sec.  1318,  8),  and 
they  have  authority  to  erect  bridges  and  provide  for  draws 
In  them  (Revisal,  sec.  2098).  and  It  Is  within  the  discretion 
of  the  commissioners  as  to  whether  the  draws  in  the  bridges 
should  turn  both  ways.     Lenoir  v.  Crahtree,  357. 

2.  Courts — yaiHgable   streams — Drawbridges — Judicial   Notice, — 

The  courts  will  take  judicial  notice  of  tlie  fact  that  the 
draws  In  a  bridge  over  a  navigable  stream  should  turn  both 
up  and  down  the  stream  for  the  safety  and  convenience  of 
passing  vessels.  •  Ibid. 

3.  Courts  —  Natv'gabJe    Streams — Drawbridges — Federal    Gorern- 

ment  —  Approval  —  Presumptions  —  County  Commissioners — 
Supervision, — A  bridge  with  a  draw  operating  up  and  down 
a  navigable  stream  built  In  1884  will  be  presumed  to  have 
l>een  with  the  consent  of  tlie  War  Department  of  the  United 
States  Government,  and  its  usefulness  cannot  be  Impaired 
by  obstructing  Its  operation  without  the  consent  of  the  board 
of  county  commissioners.     Ibid. 

4.  Counties  —  yavngable    Streanun — Drawbridges — Obstructions — 

Easement — f >cr — Limitation  of  Actions. — A  right  to  main- 
tain a  building  on  a  navigable  stream  which  obstructs  the 
operation  of  a  draw  in  a  county  bridge  cannot  be  acquired 
by  adverse  user,  and  the  operation  of  the  statute  of  llmlta- 
titms  In  this  regard  Is  expressly  forbidden  by  statute.  Re- 
vlsal, 380.     Ibid. 

5.  Crmnties —  yavigablr  Streams —  Drawbridges — Obsti^ctions — 

Location — Hi<fh  and  Loir  Water — Easements — Public  Rights. 
The  erection  of  a  bridge  with  a  draw,  across  a  navigable 
stream,  of  the  most  modern  construction,  the  draw  opening 
both  ways,  is  an  incident  to  navigation,  which  cannot  be 
defeated  by  the  erection  of  a  building  or  other  obstruction  on 
a  strip  of  land  between  high  and  low  water  mark,  so  near  as 
to  interfere  with  the  operation  of  the  draw ;  and  the  occu- 
pant can  acquire  no  easement  In  lands  of  this  character 
superior  to  the  rights  of  the  public.    Ibid. 
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6.  Injunctions  —  Counties  —  Drawbriffpes — Obstructions — Discre- 

tionary Poicers — Evidence. — In  proceedings  for  a  mandatory 
injunction  by  a  county  to  remove  an  obstruction  to  the 
operation  of  a  drawbridge,  any  consideration  of  influence 
^  brought  to  bear  upon  the  commissioners  by  an  opposite  shore 
owner  cannot  he  entertained,  when  the  commissioners  In 
erecting  the  bridge  were  In  the  exercise  of  their  valid  dis- 
cretionary powers.     Ibid. 

7.  Counties  —  Quasi-corporations  —  Injunctions  —  Parties.  —  A 

count>'  is  a  "body,  politic  and  corporate"  (Revisal,  1309), 
and  may  "sue  and  be  sued  in  the  name  of  the  county"  (Re- 
visal, 1310),  and  it  Is  not  required,  in  an  action  for  a  manda- 
tory injunction  to  have  an  obstruction  removed  to  the  opera- 
tion of  a  draw  in  a  bridge  over  a  navigable  stream,  that 
the  suit  should  be  in  the  name  of  the  county  commissioners. 
Ibid. 

8.  Counties  —  Navigable  Streams  —  Obstructions  —  Injunctions — 

Procedure. — In  this  action  for  a  mandatory  Injunction  for 
the  removal  of  an  obstruction  to  a  draw  in  a  bridge  over  a 
navigable  stream,  it  is  Held,  that  an  order  of  the  Superior 
Court  dismissing  the  action  be  set  aside,  and  judgment  there 
be  entered  requiring  the  defendant  to  remove  the  obstruc- 
tion within  a  reasonable  time,  and  to  such  reasonable  dis- 
tance as  may  be  found  just,  upon  investigation  of  the  con- 
ditions by  the  court.     Ibid. 

NEGLIGENCE. 

1.  Railroads — yefjU'gent  Running  of  Trains — Defective  Spark  Ar- 

rester— Ordinary  Risks — Former  Recovery — Res  Ad  judicata. 
An  action  to  recover  damages  to  plaintiff's  land  caused  by 
a  spark  from  defendant  railroad  company's  hHoniotivo  al- 
leged to  have  had  a  defective  spark  arrester  at  the  time, 
and  to  have  been  negligently  run,  etc..  does  not  involve  an 
ordinary  risk  run  by  the  plaintiff  as  an  owner  of  lands  ad- 
joining the  right  of  way,  and  a  recoveiy  had  in  a  former 
action  for  risks  of  that  character  does  not  affect  plaintiff's 
recovery  for  negligence  of  the  character  state<l.  which  is 
sought  in  a  subsequent  action.     Jeffress  r.  R.  i?.,  215. 

2.  Railroads — Damages  by  Fire — Intervening  yegligence — Second 

Fire — Proximate  Cause. — When  damages  are  claimed  by  the 
owner  of  lands  adjoining  the  right  of  way  of  a  railro.ad  com- 
pany, as  caused  by  a  spark  from  the  negligent  operation  of 
defendant's  locomotive  or  the  use  of  a  defective  spark 
arrester,  the  doctrine  of  proximate  cause  as  laid  down  In 
Doggett  v.  R.  i?.,  78  X.  C,  311,  has  no  application,  when  it 
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appears  that  plaintiflTs  employee  had  exthiguished  the  fire, 
and  thereafter  the  damage  complained  of  was  caused  by 
simrks  from  the  locomotive  setting  out  another  fire.    IMd, 

3.  RailroailH — \c(/Uffcn(e — Approved  Appliances — "'Modem  Appli- 

anccfi'' — Definition — Approfvd  and  in  General  Use. — In  an 
action  for  damages  by  fire  to  plaintiff's  land  involving  the 
question  of  the  negligence  of  the  defendant  railroad  com- 
pany in  the  operation  of  its  locomotive,  or  in  its  being 
equipped  with  a  defective  spark  arrester,  the  use  of  the 
words  "modern  appliances."  In  connection  with  the  spark 
arrester  the  defendant  was  required  to  use,  does  not  neces- 
sarily mean  the  latest  and  best  appliances,  but  the  use  of 
those  "extending  from  a  not  very  remote  past  to  the  present 
time";  "not  antiquated  or  obsolete";'  and  construed  as  a 
whole,  Held,  not  reversible  error.     Ihid. 

4.  Railroads — 'Scffligent  Running  —  Defective  Spark  Arrester — 

\effli(jence. — When  the  defense  to  an  action  for  damages  In 
setting  fire  to  plaintiff's  land  by  sparics  from  a  passing  loco- 
motive of  the  defendant  with  a  defective  spark  arrester  Is 
that  the  spark  arrester  was  a  proper  one,  and  did  not  throw 
any  sparks,  evidence  is  comiietent  in  showing  that  the  loco- 
motive was  throwing  an  unusual  quantity  of  sparks,  that  the 
locomotive  set  fire  to  a  garment  hanging  In  a  garden  nearby, 
and  that  the  witness  had  to  put  her  apron  over  her  head 
to  keep  the  cinders  from  the  locomotive  from  burning  her, 
at>out  the  time  of  the  injury  complained  of.     Ibid. 

5.  Appeal   and  Error — Railroads — yegligent   Running — Defective 

Spark  Arrester — Instructions — Harmless  Error. — An  instruc- 
tion in  this  case  to  the  effect  that  the  jury  should  answer 
the  first  issue,  as  to  defendant's  negligence,  "No,"  if  the 
spark  arrester  on  defendant's  locomotive,  alleged  to  have 
set  fire  to  and  damaged  plaintiff's  lands,  was  In  good  condi- 
tion and  the  train  prudently  operated,  or  if  the  foul  condi- 
tion on  plaintiff's  premises  was  the  proximate  cause  of  his 
loss,  and  that  the  Issufi  could  not  be  answered  In  plaintiff's 
favor  unless  the  juiy  found  that  the  locomotive  was  not 
properly  equipped  with  a  spark  arrester  and  was  not  prop- 
erly managed  and  operated,  and  this  was  the  proximate 
cau.se:  Held,  not  reversible  error  over  defendant's  excep- 
tion, as  it  was  more  favorable  to  it  than  it  was  entitled  to. 
Ihid. 

6.  Railroads — Rights  of  Way — Burning — Negligence — Evidence. — 

The  plaintiff  having  introduced  evidence  tending  to  show 
that  his  lands  had  been  burnt  over  and  damaged  by  fire 
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communicated  to  it  by  a  high  wind  from  a  right  of  way 
whereon  straw,  trash,  tree-tops,  etc..  had  been  permitted  to 
accumulate,  and  which  was  being  burnt  over  by  the  defend- 
ant, it  was  for  the  Jury  to  consider,  in  this  case,  upon  the 
issue  of  negligence,  the  condition  of  the  right  of  way,  the 
time  of  the  year,  the  state  of  the  weather,  whether  the  de- 
fendant's agents  could  sooner  have  employed  the  method 
which  had  proved  sufficient  for  extinguishing  the  fire,  and 
all  the  attendant  circumstances;  and  though  the  evidence 
was  slight,  it  was  held  to  be  sufficient.  Mizzell  v.  Manufac- 
turing Co.,  265. 

7.  Railroads — Rights  of  Way — Burning — yegligence — Evidence — 

Presumptions — Prima  Facie  Case. — ^When  in  an  action  to  re- 
cover damages  to  his  lands  caused  from  the  defendant's 
burning  off  its  right  of  way,  the  plaintiff  has  shown  his  dam- 
age from  the  cause  alleged,  which  ordinarily  does  not  pro- 
duce damages,  he  makes  out  a  prima  facie  c'ase  of  negligence, 
which  cannot  be  repelled  but  by  proof  of  care,  or  some  ex- 
traordinary accident  which  makes  care  useless.    Ihid. 

8.  Master  and  Servant — Cities  and  Toicns—JSlcctricity — Defective 

Poles — Inspection — 'Negligence — Evidence. — When  it  appears 
that  an  employee  in  the  discharge  of  his  duties  to  an  electri- 
cal company  has  been  injured  by  a  pole  of  the  company  fall- 
ing with  him,  which  outwardly  and  from  appearance  was 
sound  at  the  time,  but  was  so  decayed  below  the  level  of  the 
ground  that  it  would  easily  criinible  between  the  fingers,  and 
that  it  broke  off , beneath  the  ground,  and  had  only  been  in  use 
a  small  fraction  of  the  time  they  usually  lasted  for  the  pur- 
pose, it  is  sufficient  evidence  that  the  employer  has  not  exer- 
cised that  degree  of  care  in  the  original  selection  of  the  poles 
which  the  law  requires.     Terrell  v.  Washington,  282. 

9.  Master  and  Servant — Cities  and  Towns — Defective  Poles — Duty 

to  Supervise — yegligence. — It  is  the  duty  of  a  city  when  en- 
gaged in  furnishing  electricity  for  lights  and  other  purposes, 
not  only  to  select  sound  and  suitable  poles  on  which  to  string 
its  wires,  but  by  proper  and  reasonable  supervision  to  keep 
them  sound  and  safe  for  the  protection  of  its  employees  who 
are  required  to  work  on  them.     Ihid. 

10.  Same — Xotiee.  Actual  or  Constructive. — A  city  engaged  in  the 
business  of  furnishing  electricity  to  its  citizens  for  light  and 
other  purposes.  Is  liable  to  an  employee  who  is  injured  with- 
out his  contributory  fault,  by  reason  of  a  defect  in  a  pole 
which  fell  with  and  injured  him,  of  which  the  proper  officers 
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of  the  city  knew,  or  should  have  known  by  ordinary  care  In 
insi>ecting  the  pole  when  originally  placed  in  the  ground. 
Ibid. 

11.  Master  and  Servant — Cities  and  Towns — Electricity — Defective 

Poles — yeyligcnce — Burden  of  Proof. — In  order  to  hold  a  city 
liable  for  an  injury  to  an  employee  occasioned  by  a  defect  in 
a  i>ole  of  its  line  of  wires  conveying  electricity  to  its  citizens, 
which  the  city  was  engaged  in  the  business  of  furnishing,  it 
is  required  that  the  plaintiff  prove  that  the  city  had  actual 
notice  of  the  particular  defect,  or  notice  thereof  implied  from 
the  existing  circumstances  and  conditions.     Ibid. 

12.  Master  and  Servant — Cities  and  Towns — Electricity — Defective 

Poles — Duty  of  Master — yegligence — Verdict — Interpretation. 
When  there  is  evidence  that  a  city,  engaged  in  the  business  of 
supplying  its  citizens  with  electricity,  has  negligently  failed 
to  properly  safeguard  Its  i)oles  with  a  guy  wire,  which  fell 
with  and  injured  an  employee  whose  duty  it  was  to  climb  the 
pole,  because  of  a  defect  in  the  pole  which  was  only  discerni- 
ble by  digging  below  the  surface  of  the  ground,  and  which 
under  usual  circumstances  would  not  have  happened  if  the 
lK)le  had  been  sound  when  it  was  placed,  and  when,  under  a 
proi»er  charge,  the  jury  have  found  that  the  defendant  was 
negligent,  the  verdict,  in  eflfe<"t,  was  a  finding  that  the  defend- 
ant had  negligently  failed  In  its  duty  to  properly  and  care- 
fully inspect  the  pole  originally,  before  it  was  placed  in  the 
ground,  and  eliminates  the  question  as  to  whether  the  em- 
I)loyee  was  negligent  in  climbing  the  i>olo  under  the  existing 
conditions,  or  failed  in  his  duty  to  examine  the  pole  before- 
hand.    Ibid.  ' 

13.  Master  and  Servant  —  yegligence  —  Logging  Machines  —  ^tn- 

rfc/*cr.---EvIdeuce  that  defendant's  employee  was  injured  at 
defendant's  skidder,  which  was  drawing  in  a  log,  by  the  wire 
rope,  which  was  used  for  the  pun^ose,  slipping  over  a  stump 
2  feet  high,  around  which  it  was  being  worked,  at  a  distance 
from  the  skldder  of  25  feet,  the  angle  of  the  rope  from  the 
toj)  of  the  skldder  to  the  stumi)  being  about  90  degrees;  that 
the  recoil  of  the  rope  struck  a  small  elm,  which  it  broke  and 
hurled  on  the  plaintiff  to  his  injury,  where  he  was  engaged 
in  the  scope  of  his  employment,  is  sufficient  upon  the  question 
of  actionable  negligence,  as  this  situaticm  was  liable  to  cause 
the  cable  to  slip  over  the  stump  unless  a  notch  had  been  cut 
into  the  stump  to  prevent  it,  or  other  available  means  had 
been  used  to  that  end.    Jackson  v.  Lumber  Co.^  317. 

14.  Master  and  Servant — Collision — Presumptions — Evidence — yeg- 

ligence.— When  it  is  shown  that  an  employee  of  a  railroad 
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company  was  killed  in  a  collision  on  defendant's  road  wbile 
engaged  in  the  performance  of  his  duties,  a  presumption  of 
negligence  is  raised,  and  a  nonsuit  upon  the  evidence  should 
not  be  granted.    Skipper  v.  Lumber  Co.,  322. 

15.  Railroads — Live  Stock — Unreasonable  Delay — Negligence — EtH- 

deiice. — In  an  action  for  damages  to  cattle  shipped  imder  a 
live-stock  bill  of  lading,  alleged  to  have  been  caused  by  de- 
fendant railroad  while  In  course  of  transportation,  evidence 
Is  competent  which  tends  to  show  that  another  shipment  was 
made  over  the  same  road  to  the  same  destination  and  over 
practically  the  same  route  and  distance,  in  a  shorter  period 
of  time,  with  delivery  of  cattle  In  good  condition,  and  is  suf- 
ficient to  be  submitted  to  the  Jury  under  the  Issue  as  to  de- 
fendant's negligence.    Southerland  v.  R,  R.,  327. 

16.  Railroads  —  Live  Stock  —  Transportation  —  Negligence  —  Evi- 

dence.— In  this  case,  a  charge  Held  correct,  that  the  time  a 
certain  car  of  cattle  was  loaded  and  the  time  delivered  at  des- 
tlnation  was  some  evidence  of  negligence,  under  the  surround- 
ing circumstances,  damages  to  cattle  in  transportation  being 
the  subject  of  the  action.    Ibid. 

17.  Carriers  of  Passengers — Mixed  Trains — Risks  Assumed — Duty 

of  Carriers — Negligence. — ^While  a  passenger  on  a  train  carry- 
ing passengers  and  freight  assumes  the  usual  risks  Incident 
to  traveling  on  such  trains,  the  employees  of  a  railroad  hav- 
ing such  trains  In  charge  are  held  to  the  highest  degree  of 
care  of  which  they  are  susceptible,  for  his  safety  and  protec- 
tion, and  he  has  a  right  to  assume  that  the  train  will  be 
run  accordingly.     Kearney  v.  R.  R.,  521. 

18.  Same  —  Rvihsottahlc  Time  —  Starting  of  Train  —  Negligence. — 

When  a  railroad  train  carrying  passengers  reaches  its  usual 
stopping  place  at  its  station  for  the  passengers  to  alight  and 
leave,  it  is  the  duty  of  Its  employees  In  charge  to  exercise 
the  highest  degree  of  care  practicable  in  affording  them  suf- 
ficient time  for  the  purpose;  and  it  Is  actionable  negligence 
for  them  to  suddenly  start  the  train  to  the  injury  of  a  passen- 
ger then  alighting.     Ibid. 

19.  Carriers   of   Passengers — Alighting   from    Trains — Reasonable 

Time — Duty  of  Passenger — Negligence — Proximate  Cause. — 
A  passenger,  in  failing  to  leave  a  train  which  has  stopped  at 
Its  customary  destination  at  a  railway  station,  with  reason- 
able promptness,  and  to  exercise  the  care  of  a  reasonable 
person  In  doing  so,  Is  negligent  in  his  duty  to  the  carrier,  and 
may  not  recover  damages  for  an  injury  thereby  proximately 
caused.    Ibid. 
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20.  Carriers  of  Passengers — Alighting  —  Moving  Trains — Instruc- 

tions— Negligence. — In  an  action  to  recover  damages  for  a 
personal  injury  received  by  a  passenger  wliile  alighting  from 
a  passenger  train  at  a  station,  alleged  to  have  been  caused 
by  the  carrier's  negligence,  the  verdict  must  be  construed  with 
reference  to  the  trial;  and  a  refusal  to  give  a  requested  in- 
struction that  the  plaintiff  could  not  recover  if  he  received 
the  injury  by  jumping  from  a  moving  train  not  held  for  re- 
versible error,  as  the  judge  properly  charged  the  law  arising 
from  the  evidence  so  that  the  jury  could  not  fail  to  under- 
stand the  principle  contended  for.    Ibid. 

21.  Carriers  of  Passengers — Stations — Safety  of  Passengers — Flag 

Stations — Duty  of  Carriers. — A  common  carrier  is  not  held  to 
the  sam^  high  degree  of  care  to  provide  safe  means  of  access 
to  and  from  its  stations  for  the  use  of  passengers,  at  a  flag 
station  where  the  passengers  alight  at  a  crossing,  and  where 
the  law  does  not  require  them  to  keep  a  depot  or  platform,  as 
it  is  at  a  depot  in  cities  and  towns.     Fulghum  v.  R.  R.,  555. 

22.  Same — Negligence — Questions  of  Laic. — ^At  a  flag  station,  where 

the  law  does  not  require  the  carrier  to  provide  depots  or  plat- 
forms at  the  station,  and  where  the  trains  are  flagged,  it  is 
not  negligence  for  the  carrier  to  lay  a  few  cross-ties  at  inter- 
vals along  its  right  of  way  for  the  purpose  of  repairing  its 
track,  where  they  are  in  plain  view  of  the  passengers  and  not 
dangerous  to  a  person  exercising  ordinary  care.    Ibid. 

NEGOTIABLE  NOTES.     See  Bills  and  Notes. 

NEW  TRIAL.     See  Appeal  and  Error,  12,  13. 

1.  Practice — New  Trial — Newly  Discovered  Evidence  —  Cumula- 

tit^. — A  new  trial  for  newly  discovered  evidence  will  not  be 
granted  when  the  evidence  is  only  cumulative.  Gates  County 
V.  Hill,  584. 

2.  Practice— New  Trial — Newly  Discovered  Evidence — Supreme 
,  Court — Discretion. — A  motion  for  a  new  trial  upon  newly  dis- 
covered evidence  made  In  the  Supreme  Court  is  addressed  to 
the  discretion  of  the  Court,  and  in  this  appeal,  the  evidence 
relied  on  being  the  relation  of  the  jurors  to  some  of  the 
commissioners  of  the  plaintiff  county,  the  relationship  is  re-- 
garded  as  too  remote  for  the  exercise  of  this  discretion. 
Ihid. 

NEXT  OF  KIN.     See  Descent  and  Distribution,  2. 

NON  OBSTANTE.     See  Judgments.  17,  18,  19,  20,  21. 
NONRESIDENTS.     See  Executors  and  Administrators,  9,  10,  11,  15. 
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NONSUIT.     See  Appeal  and  Error,  21 ;  Evidence,  72. 

1.  Appeal  and  Error — Nonsuit  in  Part — Fragmentary  Appeal. — 

When  the  trial  court  dismisses  an  action  as  to  a  part  of  the 
lands  involved  In  the  controversy  and  retains  it  as  to  the 
other,  the  plaintiff  should  note  an  exception  as  to  the  part 
nonsuited  and  bring  the  whole  matter  up  for  final  judg- 
ment, for  otherwise  the  appeal  is  fragmentary,  and  will  be 
dismissed.    Shields  v.  Freeman,  123. 

2.  Same — Discretion   of  Supreme  Court. — ^While   this  appeal   is 

held  to  be  fragmentary  and  is  dismissed,  as  it  is  from  a  non- 
suit respecting  only  a  part  of  the  land  in  controversy,  the 
Coi^rt  notwithstanding  in  its  discretion  passed  upon  and' ap- 
proved the  ruling  below  as  to  the  nonsuit,     fbid. 

3.  Nonsuit — Evidence,  How  Considered. — Upon  a  motion  to  non- 

suit, the  whole  evidence  will  be  construed  in  the  light  most 
favorable  to  the  plaintiff.     Mizzell  v.  Manufacturing  Co.,  205. 

4.  Deeds  and  Conveyances — Fraud  and  Deceit — Nonsuit. — In  the 

contemplation  of  purchase  of  a  large  tract  of  land  the  ven- 
dee sent  its  agents  for  the  purpose  of  examination,  who  were 
informed  by  the  agent  of  the  vendor  that  he  had  not  been 
over  the  lands  and  was  unacquainted  with  its  boimdaries. 
The  vendor's  agent  was  sick  and  only  showed  certain  lands 
in  cultivation,  and  sent  another  person  with  the  vendee's 
agents  to  show  them  the  boundaries,  who,  at  a  certain  place, 
said,  **Thi8  ditch  marks  the  line,"  whereas  the  ditch  only 
marked  a  part  of  the  boundary  and  excluded  the  lands  in 
controversy,  which  belonged  to  an  adjoining  owner.  The 
vendee's  agents  were  given  full  opportunity  to  examine  the 
lands,  and  could  have  ascertained  that  the  lands  in  contro- 
versy were  not  included  in  the  boundaries  subsequently  given 
in  the  deed:  Held,  no  evidence  in  an  action  for  damages 
for  fraud  and  deceit,  and  a  motion  for  nonsuit  should  be 
granted.     Tarault  v.  Seip,  363. 

5.  Motions — Relaxing  Costs — Witnesses — Tender — Nonsuit — Mate- 

riality. — When  on  motion  of  defendant  a  nonsuit  upon  the 
evidence  is  ordered  after  the  examination  of  plaintiff's  wit- 
nesses, the  cost  of  defendant's  witnesses  may  not  be  taxed 
against  the  plaintiff  when  defendant  has  not  tendered  them; 
for  he  should  have  done  so  after  the  nonsuit  was  ordered, 
to  give  the  plaintiff  an  opportunity  to  examine  them  upon 
their  materiality,  etc.     Chadwick  v.  Insurance  Co.,  380. 

6.  Nonsuit — Plaintiff's  Evidence — Contributory  Negligence — Ques- 

tions of  Law. — Where  the  plaintiff's  own  evidence  discloses 
such  contributory  negligence  as  bars  her  recovery,  a  motion 
to  nonsuit  should  be  sustained,    Fulghum  v.  R.  R.,  555. 
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7.  Evidence,   Confiding — Nonsuit, — ^A    motion    to   nonsuit   upon 

conflicting  and  competent  evidence  will  be  denied.  Gates 
County  V,  Hill  584. 

8.  Appeal  and  Error — Evidence — Sonsuit — Former  Appeal. — This 

case  having  been  before  the  Supreme  Court  and  considered 
upon  all  the  evidence,  and  a  new  trial  granted  in  one  essen- 
tial particular  because  of  the  influence  of  one  erroneous  in- 
struction, and  a  motion  to  nonsuit  upon  the  evidence  inferen- 
tlally  denied,  it  Is  adjudged  on  the  present  appeal  that  his 
Honor  followed  the  former  decision,  and  no  error  is  found. 
Herriny  v,  Warxcick,  592. 

NOTES.     See  Bills  and  Notes. 

NOTICE.     See  Sales,  15,  16;  Equity,  13,  14,  15,  16.  17,  25;  Negligence, 
10;  Telegraphs,  1. 

NOTIFICATION.     See  Deeds  and  Conveyances,  13,  14. 

•■ 

OBJECTIONS  AND  EXCEPTIONS.     See  Appeal  and  Error. 

1.  Object  ions  and  Exceptions — Question  ami  Answers — Material- 

ity— Appeal  and  Error. — An  objection  to  the  exclusion  of  a 
question  asked  a  witness  must  show  that  the  answer  would 
have  been  material  and  competent,  to  constitute  reversible 
error  on  appeal.     Gorhani   r.  R.  /?.,  504. 

2.  Objections  and  Exceptions — When  Taken — Practice. — ^The  evi- 

dence In  this  case  objected  to  Held  to  have  been  without 
prejudice,  as  it  had  theretofore  been  testified  to,  in  sub- 
stance, without  objection.     Ibid. 

OBSTRUCTIONS.     See  Navigable  Waters,  4,  5,  6,  8. 

OFFICER  DE  FACTO.     See  Stock  Law,  2. 

OFFICERS  EX  OFFICIO.     See  Constitutional  Law,  4,  5;  Principal 
and  Agent,  12.  ' 

OFFICES.     See  Constitutional  Law,  3,  4,  5. 

OPINION.     See  Evidence. 

OPTIONS.     See  Contracts,  7,  8,  9,  10,  26. 

ORDINANCE.     See  Evidence,  25 ;  Taxation,  11 ;  Statutes,  58. 

PARENT  AND  CHILD.     See  Register  of  Deeds,  5. 

PAROL  EVIDENCE.     See  Evidence. 

PARTIES.     See  Counties,  6. 

1.  Principal    and    Surety — Fraudulent    Conveyance — Judgment — 
AMsigtunent — Parties  in  Interefit. — In  an  action  to  set  aside 
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a  fraudulent  conveyance  of  the  principal,  the  sureties  are 
beneficially  interested,  and  are  proper  parties,  although  the 
judgment  against  them  and  their  principal,  which  they  had 
paid,  had  been  assigned  to  one  of  the  sureties  for  the  t»enefit 
of  all  of  them,  and  they  may  be  made  parties  with  the 
assignee,  so  that  the  entii-e  controversy  may  be  settled  in 
one  action.    Eddleinan  v.  Lentz,  65. 

2.  Tenants  in   Common — Partition — Parties — Decree — Waiver. — 

Those  who  have  an  interest  as  tenants  In  common  in  lands 
to  be  divided  in  proceedings  for  partition,  and  whose  names 
appear  as  parties  in  the  proceedings  without  service  of 
process  and  without  their  authority,  are  not  in  law  parties 
to  the  proceedings,  and  the  mere  expression  of  their  willing- 
ness or  consent  at  the  time  will  not  bind  them  by  an  adju- 
dication therein,  when  it  does  not  appear  that,  by  their  acts, 
they  have  prejudiced  the  other  parties  or  the  purchaser  of 
the  lands  at  a  sale  for  division,  or  that  they  have  done 
something  which  creates  an  estoppel  upon  them.  PatiUo  v. 
Lytic,  92. 

3.  Tenants  in  Common — Partition — Decree — Parties. — A  deed  by 

a  commissioner  to  sell  lands  for  partition  among  tenants  in 
common,  though  the  sale  had  been  confirmed  by  the  court, 
will  not  bind  one  of  the  tenants  who  had  not  been  made  a 
party  to  the  proceedings  or  waived  his  rights;  for  in  the 
absence  of  a  necessary  party  the  lands  cannot  be^thus  parti- 
tioned under  the  statute  as  to  him.  Tayloe  v.  Carrotv,  356 
N.  C,  6,  cited  and  applied.    Ihid. 

4.  Tenants  in  Common — Partition — Decree — Patsies — Motion   in 

the  Cause — Procedure. — A  nominal  party  In  a  proceeding  for 
partition,  though  not  so  in  fact,  should  proceed  by  motion  in 
the  cause  to  set  aside  the  decree  therein.    Ihid. 

5.  Same — Consent. — A  consent  decree  In  partition  proceedings  for 

the  division  of  lands  among  tenants  in  common,  which  pur- 
ports to  operate  upon  the  whole  land  and  every  interest  in 
it,  does  not  affect  the  rights  of  a  tenant  who  has  not  been 
made  a  party,  and  who  has  not  waived  his  rights.     Ihid. 

6.  Same — Appeal  and  Error — Procedure. — A  sale  of  lands  in  par- 

tition proceedings  among  tenants  In  common  being  invalid 
because  of  the  absence  of  necessary  parties  who  have  moved 
in  tlie  cause  to  set  aside  the  decree,  it  is  held  in  this  case 
on  appeal  that  the  judgment  be  set  aside,  together  with  the 
order  of  sale  and  the  commissioner's  deed,  and  that  neces- 
sary parties  be  made,  and  the  cause  further  proceed  as  the 
parties  may  be  advised  and  In  accordance  with  law.     Ihid. 
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7.  Commissioners  to  8eH  Lands — Taxes — Liens — Order  of  Court 

— Parties  in  Interest. — An  order  of  court  that  a  commis- 
sioner, appointed  to  sell  lands,  pay  taxes  and  assessments 
against  the  property,  constituting  a  Hen  thereon,  is  valid 
and  proper,  being  necessary  for  the  protection  of  the  inter- 
•     ests  of  the  parties.    8,  v.  Miller,  98. 

8.  Same. — Parties  Interested  in  lands  which  have  been  ordered 

by  the  court  to  be  sold  by  its  commissioner  cannot  avail 
themselves  of  the  benefit  of  an  order  that  the  commissioner 
l>ay  the  taxes  and  assessments  constituting  a  lien  on  the  land, 
and  then  be  heard  to  complain  of  its  validity.    Ibid. 

0.  Quo  Warranto — Parties — Two  Offices — Leave  of  Attomey-Oen- 
eral. — Where  one  holding  an  oflfice  accepts  another,  within 
the  inhibition  of  our  Constitution,  Art.  XIV.  sec.  7,  an  action 
to  declare  the  first  office  vacant  may  be  instituted  in  the 
name  of  the  State  on  the  relation  of  the  Attorney-General, 
by  any  individual  who  is  a  citizen  and  taxpayer  of  the  juris- 
diction where  the  oflii'er  is  to  exercise  the  powers  of  his 
ofiice.     Revisal,  sec.  826  et  scq.     Midgett  v.  Gray,  \M. 

10.  Lefjislature — Limitation  of  Time  to  Present  Claims — Incapacity 

of  Party — Interpretation  of  Statutes. — A  legislative  require- 
ment In  the  charter  of  a  city  that  an  employee  injured  in 
the  scope  of  his  employment  by  the  negligence  of  the  city 
must  present  his  claim  within  a  certain  time  is  not  con- 
stonied  to  apply  when  the  injured  employee  has  been  phys- 
ically or  mentally  incapacitated  by  the  Injury  received  to 
comply  with  the  provision.     Terrell  v.  Wa^hinffton,  281. 

11.  Motions  —  Relaxing  Costs — Collateral  Matters — Parties. — ^The 

taxing  of  costs  in  an  action  is  a  collateral  matter  in  which 
the  witnesses  and  others  claiming  the  costs,  and  the  party 
against  whom  the  costs  have  been  taxed,  are  the  real  par- 
ties, and  they  may  be  retaxed  at  any  time  within  twelve 
months.     Chadidck  v.  Insurance  Co,,  380. 

12.  Sales — Irregularities — Parties — Purchasers. — An  execution  and 

sale  thereunder  may  be  quashed  on  motion  properly  made, 
as  against  a  party  of  record  or  purchaser  with  full  notice, 
for  Irregularities  affecting  its  validity,  but  not  as  against 
an  Innocent  purchaser  who  was  not  a  party.  Williams  v. 
Dunn.  3U9. 

18.  Principal  and  Agent  —  Parties  —  *'Real  Party  in  Interest"  — 
BillM  and  Notes — Rentals. — An  agent  for  the  collection  of 
rents  Is  not  the  "real  party  in  interest,"  within  the  meaning 
of  Revlsal,  sec.  400.  so  as  to  maintain  an  action  in  his 
name  for  the  !>enefit  of  his  principal ;  but  when  he  has  taken 
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a  rental  note  with  the  consent  of  his  principal,  made  paya- 
ble to  himself  as  agent,  he  may.  under  Revisal,  sec.  404, 
maintain  an  action  for  its  collection  in  his  own  name.  Mar- 
tin V.  Mask,  436. 

14.  Same — Interpretation  of  Statutes. — Revisal,  sec.  404,  permit- 

ting "a  trustee  of  an  express  trust"  to  maintain  an  action 
in  his  own  Jiame,  by  its  explanation  of  such  a  trustee,  that 
he  "shall  be  construed  to  include  a  person  with  whom  or  in 
whose  name  a  contract  is  made  for  the  l>onefit  of  another," 
extends  the  meaning  of  the  statute  so  as  to  include  an  agent 
who  sues  upon  a  note  to  him,  as  an  agent,  with  the  cimsent 
and  for  the  benefit  of  his  principal.     Ibid. 

15.  Satne — Authority  Given. — An   agent   has   no  right  to  require 

that  a  debtor  to  his  principal  make  a  note  payal)le  to  him- 
self, as  agent,  for  the  principal's  benefit,  without  authority 
therefor;  but  he  may  do  so  and  maintain  an  action  thereon, 
in  his  own  name,  as  agent,  if  the  notf  is  taken  with  au- 
thority from  the  principal.  Revisal,  sec.  404.  That  this 
does  not  extend  to  assignment??  of  claims  for  collection, 
pointed  out  and  discussed  by  Allen,  J.     Ibid. 

16.  Principal  and  Agent — Misappropriation — Corporations — OfficerH 

— Parties. — When  a  corporation  has  entered  into  a  contract 
for  the  sale  of  fertilizers  under  which  the  proceeds  of  sales, 
moneys  collected  on  notes,  etc.,  are  to  be  the  property  of  the 
one  furnishing  the  fertilizer,  an  action  against  certain  of 
its  officers  brought  by  the  owner  of  the  fertilizers  and  notes, 
alleging  in  the  complaint  that  the  defendants,  with  knowl- 
edge of  the  facts,  misapplied  and  misappropriated  the 
moneys  derived  from  the  sales  or  collections  on  notes  given 
therefor,  sets  forth  a  good  cause  of  action  and  is  not  de- 
murrable; and  when  alleging  a  joint  wrong,  it  is  not  a  mis- 
joinder of  parties.     Chemical  Co.  r.  Floyd.  455. 

17.  Pleadings  —  Parties  —  Misjoinder  —  Joint    Cause — Debtor  and 

Creditor. — A  complaint  is  not  objectionable  for  a  misjoinder 
of  parties  which  alleges  a  joint  wrong  as  to  two  of  the  de- 
fendants in  misapplying  and  misappropriating  the  moneys 
of  the  plaintiff,  and  seeks  to  set  aside  a  deed  made  by  one 
of. them  to  his  wife  with  the  intent  of  delaying  and  defraud- 
ing his  creditors,  inclusive  of  the  plaintiff's  demand.     Ibid. 

PARTITION.     See  Tenants  in  Common,   1.  2,  3,   4.   5.   6.   7,   8.   13; 
Trusts  and  Trustees,  1.  4. 

PARTNERSHIP. 

1.  Pleadings — Evidence — Estoppel — Partnership. — When  the  plain- 
tiff, purporting  to  be  a  corporation,  takes  title  to  lands  from 
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oue  defendant  as  a  cori)oration  and  as  a  corporation  conveys 
it  to  another  defendant,  the  estoppel  which  wouKf  bind  the 
defemlants  in  the  action  concerning  the  lands  conveyed  would 
also  bind  the  partnership,  plaintiffs,  if  In  point  of  fact  a  part- 
nership and  not  a  corporation,  as  it  purported  to  be.  Datiieh 
i\  H.  7?.,  419. 

2.  Partnership  Dchts — Expcnscii  of  Partner — Evidence. — A  con- 
versation relied  on  to  permit  the  defendant  partner  to  charge 
his  living  expenses  to  the  partnership  as.  the  exi)en8es  of  the 
firm.  Held,  too  vague  and  indefinite  In  this  case.  Makely  v, 
Montgomery,  r»S9. 

PARTY  WALLS.     See  Statute  of  Frauds,  1,  2,  3. 
PENALTY.     See  St(Kk  Law,  4. 
PETITION.     See  Removal  of  Causes,  4. 

PLEADINGS.     See  Removal  of  Causes,  1,  2,  3;  Injunctions,  3. 

1.  PlvadinyH — Conatniction — Material    AUeyations. — A    complaint 

under  our  Code  practice,  while  liberally  construed,  should 
state  the  facts  going  to  make  up  the  cause  of  action  as  plainly 
and  concisely  as  is  consistent  with  reasonable  accuracy,  and 
no  material  allegations  should  be  omitted.  Eddlcman  v. 
Lcntz,  65. 

2.  Same — Defect  ire  i^tatemcnt — Demurrer — Amendments. — A  de- 

murrer ore  tenuM  to  a  defective  statement  of  a  good  cause  of 
action  comes  too  late  after  answer,  for  the  defect  can  be 
cured  by  amendment,  and  It  is  deemed  to  be  waived  when  the 
answer  is  filed.  The  demurrer  should,  therefore,  be  over- 
ruled ;  but  in  this  case  the  pleadings  may  be  amended  before 
final  judgment,  so  as  to  remove  the  formal  defect.    Ibid. 

3.  Same. — In  an  action  brought  by  sureties,  who  had  paid  the 

judgment  against  themselves  and  their  principal,  and  had  the 
same  assigned  to  one  of  them  for  the  benefit  of  all,  for  the 
purpose  of  setting  aside  a  fraudulent  conveyance,  the  failure 
to  state  in  the  complaint  that  the  sureties  had  paid  the  judg- 
ment is.  at  most,  but  a  defective  statement  of  a  good  cause 
of  action,  when  there  is  an  allegation  that  the  judgment  had 
been  assigned  "for  value  and  without  recourse"  to  a  trustee 
for  the  sureties,  which  subrogated  them  to  the  rights  of  the 
cre<litor,  the  plaintiff  In  the  judgment,  to  whom  they  had 
advance<l  the  consideration,  for  the  use  and  benefit  of  the  de- 
fendant debtor.     Ihid. 

4.  Courts — Form  of  Action — Ecjuity — Ple^dinys. — Actions  at  law 

and  suits  in  e<iuity  being  adjudicated  and  determined  under 
our  stattite  by  the  same  tribunal,  equities  will   be  admin- 
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istered  therein  where  they  sufficiently  arise  upon  the  allega- 
tions of  the  pleadings,  without  regard  to  the  form  or  man- 
ner in  which  they  are  alleged.     Reid  v.  King,  85. 

5.  Claim  and  Delivery — DefendanVs  Measure  of  Damages — Pleads 

ings — Interpretation  of  Statutes. — Where,  under  claim  and 
delivery  proceedings,  the  plaintiff  comes  into  the  possession 
of  the  property,  the  subject  of  the  proceedings,  and  the  Judg- 
ment is  given  for  the  defendant,  Revisal,  sec.  370.  limits  the 
defendant's  recovery  to  the  return  of  the  property,  or  the 
value  thereof  in  case  a  return  cannot  be  had,  and  damages 
for  the  same;  and  defendant's  counterclaim  asking  for  no 
more  is  superfluous  pleading.    Ludtcick  v.  Penny ,  104. 

6.  Claim  and  Delivery — Malicious  Prosecnition — Pleading — *'Proh' 

ahle  Cause.'' — An  allegation  in  a  complaint  that  the  defend- 
ant maliciously,  recklessly,  and  wantonly  destroyed  the  plain- 
tiff's business  by  seizing  his  property  in  a  claim  and  delivery 
proceeding,  is  a  sufficient  allegation  of  a  want  of  probable 
cause.     Ihid. 

7.  Same — Interpretation  of  Pleadings. — Pleadings  will  be  liberally 

construed,  and  when  there  is  an  allegation  in  a  complaint  for 
damages  for  a  malicious  abuse  of  process,  and  it  appears  that 
It  was  based  solely  upon  the  facts  that  the  plaintiff  was 
unable  to  replevy  the  property  seized  under  claim  and  deliv- 
ery proceedings  by  the  defendant,  and  that  in  consequence 
his  business  was  destroyed,  the  allegations  show  that  the 
action  is  really  one  to  recover  for  the  malicious  prosecution 
of  a  civil  action  and  an  interference  with  the  plaintiff's  prop- 
erty by  claim  and  delivery  proceedings.     Ibid. 

8.  Same. — When  in  an  action  for  damages  to  plaintiff's  business 

by  reason. of  the  defendant's  seizing  his  property  in  claim  and 
delivery  proceedings,  it  is  alleged  that  the  plaintiff  was  not 

m 

indebted  at  all  to  the  defendant,  and  that  defendant  seized 
the  property  which  plaintiff  was  unable  to  replevy,  and  that 
the  defendant  "unlawfully,  wrongfully,  wantonly,  and  reck- 
lessly commenced  said  action  and  prosecuted  the  same  to  his 
damage,"  the  words  employed  are  stronger  than  If  a  distinct 
allegation  had  been  made  that  the  claim  and  delivery  were 
taken  out  "without  probable  cause,"  and,  there  being  no  set 
form  for  allegations  of  this  character,  the  use  of  this  expres- 
sion is  not  required.  Distinction  between  malicious  prose- 
cution and  malicious  abuse  of  process  stated  by  Walkeb,  J. 
Ibid. 

9.  Wills — Devisees — Pleadings — Evidence — Issues. — An    Issue    as 

to  whether  a  devisee  "failed  or  refused  to  support  the  widow 
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and  unmarried  daughters*'  of  J.,  being  a  condition  annexed  to 
the  devise,  when  not  alleged  or  supported  by  evidence,  should 
not  be  submitted  to  the  jury.    Shields  v.  Freeman,  123. 

10.  Pleadings — Defenses,  Inconsistent. — ^An  action  brought  by  an 

agent  to  sell  lands  to  recover  his  commissions  of  sale,  alleg- 
ing the  wrongful  refusal  of  the  owner  to  convey  them  to  a 
purchaser  he  had  found  who  was  ready  and  able  to  pay  the 
purchase  price;  and  also  alleging  damages  upon  the  ground 
that  the  owner  had  represented  his  title  to  be  good,  when  it 
was  afterwards  ascertained  to  have  been  defective,  which 
prevented  the  sale,  sets  forth  inconsistent  causes  of  action. 
Clark  V.  Lumber  Co.,  130. 

11.  Pleadings — Allegations — Interpretation. — The  allegations  of  a 

pleading  are  liberally  construed  with  a  view  to  substantial 
justice  betw^een  the  parties  under  our  Code  system.  Gregory 
V.  Pinnix,  147. 

12.  Pleadings — Issues  Raised. — An  issue  arises  upon  the  pleadings 

when  a  material  fact  is  alleged  by  one  party  and  contro- 
verted by  the  other  (Revisal,  sec.  544)  in  special  proceedings 
for  partition  of  lands.    Revisal,  sec.  710.    Ibid. 

13.  Pleadings  —  Tenants  in  Common  —  Material  Allegations. — In 

8i)ecial  proceedings  to  partition  lands  the  allegation  that  the 
parties  are  tenants  in  common  is  a  material  one,  as  the  right 
of  the  parties  to  the  partition  is  only  conferred  on  tenants  in 
common.     Revisal,  sec.  2487.     Ibid. 

14.  Same — Issues — Questions  for  Jury. — When  in  proceedings  for 

partition  of  lands  the  allegation  that  the  parties  are  tenants 
in  common  is  denied,  an  issue  of  fact  is  raised  which  must 
be  submitted  to  the  determination  of  the  jury.    Ibid. 

15.  Tenants   in   Common  —  Partition  —  Pleadings — Afnendments — 

DiscT'etion — Appeal  and  Error. — It  is  within  the  discretion  of 
the  trial  judge  to  permit  answers  to  be  filed  in  proceedings 
for  partitioning  lands  which  had  been  stricken  out  by  the 
clerk,  and  his  action  therein  is  not  reviewable  on  appeal. 
Ibid. 

16.  Appeal  and  Error — Contributory  Negligence — Pleadings. — ^The 

question  of  contributory  negligence  will  not  be  considered  on 
appeal  when  not  pleaded  and  no  issue  tendered  presenting 
the  question  in  the  trial.    Jeffress  v.  R.  K.,  215. 

17.  Intoxicating  Liquors — Sale  to  Minors — Pleadings — Allegations 

— Interpretation  of  Statutes. — ^To  sustain  an  action  for  exem- 
plary damages  under  the  provisions  of  the  Revisal,  sec.  3525, 
for  the  sale  of  intoxicating  liquors  to  minors  prohibited  by 
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the  Revisal,  sec.  3524,  it  is  necessary  that  the  person  to  whom 
the  sale  was  made  be  "unmarried,"  as  well  as  "under  the  age 
of  21  years,"  etc.    Spencer  v,  Fisher,  264. 

18.  Judgments  Non  Obstante — Pleadings — Confession  and  Avoid- 

ance.— A  judgment  non  obstante  veredicto  may  be  allowed 
only  where  the  answer  has  confessed  a  cause  of  action  and 
has  set  up  matters  In  avoidance  which  were  insufficient, 
although  found  true,  to  constitute  a  defense  or  a  bar  to  the 
action.    Baxter  v.  Irvin,  277.    . 

19.  Courts,  Justices' — Pleadings — Practice — Interpretation  of  Stat- 

utes.— While  we  liberally  construe  pleadings  filed  in  the  court 
of  a  justice  of  the  peace,  they  must  substantially  conform  to 
the  statutory  requirements,  t.  c,  there  shall  be  a  complaint 
and  answer  (Revisal,  sec.  451)  ;  if  oral,  the  justice  may  enter 
the  substance  on  his  docket,  and,  if  written,  the  pleadings 
may  be  filed  and  reference  made  to  4: hem  on  the  docket  (sec- 
tion 1458)  ;  the  complaint  must  state  the  facts  constituting  a 
defense  or  counterclaim  (Revisal,  sees.  1459,  1460).     Ibid. 

20.  Same — Jud-gment    Non    Obstante — Justice's    Court — Appeal. — 

If  the  answ^er  in  the  court  of  a  justice  of  the  peace  raises  the 
general  issue,  and  there  is  no  plea  of  confession  and  avoid- 
ance, a  motion  for  judgment  non  obstante  veredicto  will  not 
lie  on  api)eal  in  the  Superior  Court  after  verdict.    Ibid. 

21.  Public  HighAC^ys — Prescriptive  Rights — Easement — Inconsist- 

ent Pleadings. — A  claim  of  a  prescriptive  right  to  the  use 
of  an  old  pathway  across  the  respondents*  land,  or  of  an 
easement  therein,  is  inconsistent  with  the  character  of  pro- 
ceedings by  petition  to  get  a  convenient  pathway  and  outlet 
to  a  public  road  across  the  respondents*  lands.  Revisal,  sec. 
2086.    Barber  v.  Oriffln,  348. 

22.  Railroads — Rights  of  Way — Highways — Pleadings — Demurrer. 

The  complaint  in  an  action  alleging  that  a  railroad  company 
had  laid  out  and  used  a  public  road  over  the  plaintlflTs  lands 
under  the  care  and  in  the  charge  of  certain  township  road 
commissioners,  causing  the  latter  to  go  upon  his  lands  to  the 
side  of  the  railroad  right  of  way,  to  plaintiff's  damage,  with- 
out allegation  that  the  railroad  company  had  entered  upon 
his  lands  or  committed  any  act  causing  him  Injury,  or  any 
relationship  which  would  cause  liability  to  the  railroad  for 
the  acts  of  the  commissioners,  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  as  against  the  railroad  com- 
pany, and  is  demurrable.    Hicks  v.  R.  R.,  393. 

23.  Trespass — Possession — Pleadings — Damages — Freehold. — In  an 

action  for  damages  for  trespass  on  lands  possession  must  be 
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alleged  and  shown ;  but  when  the  damages  claimed  are  to 
the  freehold,  the  land  Itself,  the  plaintiff  must  show  his  title 
at  the  time  of  the  iujurj'  complained  of.  Daniels  r.  R,  R., 
418. 

24.  Corporations  —  Pleadings  —  Cf^porate    Existence — Evidence. — 

While  ordinarily  the  right  to  question  the  exercise  of  corpo- 
rate powers  is  with  the  State,  and  cannot  be  raised  collat- 
erally, a  denial  in  the  answer  of  plaintiff's  corporate  exist- 
ence requires  proof  on  plaintiff *s  part  that  it  is  a  corporation. 
Ibid, 

25.  Pleadings  —  parties  —  Misjoinder  —  Joint   Cause — Debtor   and 

Creditor. — A  complaint  is  not  objectionable  for  a  misjoinder  of 
parties  which  alleges  a  joint  wrong  as  to  two  of  the  defend- 
ants in  misapplying  and  misappropriating  the  moneys  of 
the  plaintiff,  and  seeks  to  set  aside  a  deed  made  by  one  of 
them  to  his  wife  with  the*  intent  of  delaying  and  defrauding 
his  creditors,  inclusive  of  the  plaintiff's  demand.  Chemical 
Co.  V.  Floyd,  455. 

20.  Courts,  Supei'ior — Time  Allowed  to  Plead — Discretion — Former 
Order — Judgment  by  Default. — ^An  order  of  the  Superior 
Court  judge  allowing  time  to  file  pleadings,  with  provision 
that  if  the  complaint  Is  not  filed  within  a  certain  time  the 
plaintiff  should  suffer  a  nonsuit,  and  after  the  filing  of  the 
complaint  a  judgment  by  default  should  be  entered  if  the 
answer  is  not  filed  within  a  certain  time,  cannot  control  the 
discretion  of  a  judge  subsequently  holding  a  term  of  the 
court  In  refusing  to  sign  the  judgment  by  default  and  allow- 
ing the  answer  to  be  filed.  Revisal,  sec.  512.  Church  v. 
Church.  5r>4. 

27.  Courts,  Superior — Time  Allowed  to  Plead — Courtis  Discretion 

— Appeal  cMd  Error. — The  exerci.<!e  of  the  discretion  of  the 
^trial  Judge  in  permitting  an  extension  of  time  to  file  plead- 
ings is  not  reviewable  on  appeal.     Revisal,  sec.  512.     Ibid. 

28.  Appeal  and  Error — Motions — Pleadings — Allegations  Sufficient 

— Practice. — The  case  on  appeal  In  this  case  not  having  been 
served  In  time.  Is  not  with  the  record  in  this  Court,  and  It 
api>earing  from  an  examination  of  the  record  proper  that 
the  complaint  states  facts  sufficient  to  constitute  a  cause  of 
action,  the  defendant's  motion  to  dismiss  the  action  is  dis- 
allowed, and  plaintiff's  motion  to  affirm  the  judgment  below 
Is  allowed.     Hare  v.  Orantham,  578. 

POLICE  POWERS.     See  Constitutional  Law,  22. 

POLICIES.     See  Insurance. 
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POSSESSION.     See  Trespass,  4,  5 ;  Intoxicating  Liquors. 
POSSESSION,  CONSTRUCTIVE.     See  Evidence,  60. 
POWER  OF  COURTS.     See  Courts. 

POWERS  OF  DISPOSITION.     See  Wills,  4.  18,  19.  20,  21. 
POWER  OF  SALE.     See  Mortgages.  3,  4. 

PRACTICE.     See  Manda^nus.  2;  New  Trial,  1,  2. 

1.  Removal  of  Causes — Petition — Venficat^on — Practice. — The  pe- 

tition upon  which  a  removal  of  a  cause  from  the  State  to  the 
Federal  court  is  based,  which  alleges  a  fraudulent  joinder 
of  a  resident  with  a  nonresident  defendant  for  the  purpose 
of  retaining  jurisdiction  in  the  State  courts,  should  be  prop- 
erly verified.     Rea  v.  Mirror  Co.,  24. 

2.  Claim  and  Delivery — Malicious   Prosecution — Tennination   of 

Action — Practice. — A  suit  for  maliciously  prosecuting  a  pro- 
ceeding in  claim  and  delivery  for  the  purpose  of  breaking 
up  the  business  of  another  will  not  lie  before  the  termination 
of  the  claim  and  delivery  proceedings,  and  the  defendant  in 
such  proceedings  cannot  therefore  set  up  a  counterclaim  in 
that  action  for  the  damages  he  may  have  sustained  in  his 
business.    Ludirick  r.  Penny,  104. 

3.  Quo  Warranto — Leave  of  Attorney-Oeneral — Practice. — An  ac- 

tion cannot  be  maintained  to  declare  an  office  vacant  because 
the  incumbent  has  accepted  a  second  office,  within  the  mean- 
ing of  our  Constitution.  Art.  XIV,  sec.  7,  unless  it  api>ears 
that  the  leave  of  the  Attorney-General  has  been  obtained 
either  before  the  commencement  of  the  action  or  afterwards 
supplied  pending  the  proceedings.  Revisal.  sees.  820,  827, 
828,  829,  and  a*iO.     Midgett  r.  Oray.  133. 

4.  Taxation — Methods  of  Collection — Personal  Pr(^}erty — Levy — 

Practice — Special  Circuni'Stanees. — While  in  this  action  the 
ordinary  methods  of  collecting  taxes  on  i>ersonal  projierty 
should  have  been  pursued  by  the  officer  charge<i  with  col- 
lecting them,  instead  of  resorting  to  claim  and  delivery  for 
the  purpose,  the  possession  of  the  property  by  the  principal 
defendant,  his  api)earing  under  the  facts  of  the  case  to  have 
regarded  the  levy  as  properly  made,  and  his  agrt»ement  that 
the  courts  should  determine  the  conti-oversy,  withholds  the 
court  from  dismissing  the  action.     Berry  r.  Davis,  170. 

5.  Appeal  and   Error — Instruct iotis — ^'Contentions*' — Objections — 

Practice. — It  is  the  duty  of  counsel  to  call  to  the  attention 
of  the  court,  at  the  time,  any  statement  of  the  contentions 
of  the  parties  which  is  not  supported  by  the  evidence,  or  it 
will  not  be  considered  on  appeal.    Jcffress  r.  R.  R.,  215. 
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6.  Appeal  and   Error-^yew   Trial  in   One — Same  Result   in   the 

Other — Appeal  Dismissed — Practice. — When  both  parties  ap- 
f)eal.  and  in  one  appeal  a  new  trial  is  ordered,  an  appeal  as 
to  the  other  will  be  dismissed  when  it  appears  that  the  ques- 
tions are  the  same  and  the  determination  of  the  other  case 
will  necesshrily  dispose  of  both  appeals.  Lumber  Co.  r. 
BrancK  251. 

7.  Wills  —  Probate — ''Duly  Proven" — Inference — Burnt  and  Lost 

Records  —  Evidence  —  Practice. — Setnhle,  an  entry  made  of 
record  in  the  minute-book  of  the  county  court  regarding  the 
probate  of  a  certain  will  in  the  chain  of  title  of  a  party 
claiming  the  lands  involved,  that  the  will  was  duly  proven 
by  the  oath  of  two  subscribing  witnesses,  according  to  law, 
would  irresistibly  imply  that  the  testator  signed  the  will 
in  their  presence  and  they  in  his;  but  in  the  case  at  bar  the 
party  may  recover  without  this  proof,  and  this  question  Is 
adverted  to  only  for  the  purpose  of  suggesting  that  if  he 
wislies  to  rely  upon  the  will,  in  a  new  trial  ordered,  he  may 
perhaps  restore  the  lost  record  under  the  provisions  of  Re- 
vlsnl.  ch.  2.     Ibid. 

8.  Judffments   you    ObHante — Evidence — Practice. — Upon   a   mo- 

tion for  judgment  uou  obstante  veredicto.  It  must  appear  from 
the  plea  and  verdict,  and  not  from  the  evidence,  that  the 
plaintiff  is  entitled  to  the  judgment.     Baxter  v.  Irvin,  211. 

0.  JudffUKmts  you  Obstante — Demurrer — Instructions — Practice. 
When  in  defense  of  an  action  to  recover  rents  the  defendant 
denies  the  plaintiff's  allegations  and  alleges  a  breach  of  con- 
tract as  a  bar  to  the  action,  the  answer  raises  the  general 
issue,  and.  before  verdict,  the  objecting  party  should  either 
demur  to  the  evidence,  if  It  is  insufficient,  or  request  the 
judge  to  direct  a  verdict  in  his  favor  because  of  Its  Insuffi- 
ciency.    Ibid. 

10.  Same — ludffment  .Vo»   Obstante — Justice*s  Court — Appeal. — If 

the  answer  in  the  court  of  a  justice  of  the  peace  raises  the 
general  issue,  and  there  is  no  plea  of  confession  and  avoid- 
ance, a  motion  for  judgment  non  obstante  veredicto  will  not 
lie  on  appeal  in  the  Superior  Court  after  verdict.    Ibid. 

11.  Removal  of  Causes — Federal  €ourts — Diversity  of  Citizenship 

— Filing  Petition  and  Bond — Practice. — Tne  mere  filing  of  a 
petition  and  bond  for  the  removal  of  a  suit  from  the  State 
to  the  Federal  court,  on  the  ground  of  diversity  of  citizen- 
ship, docs  not  effect  a  transfer,  unless  It  appears  by  the  peti- 
tion that  the  petitioner  has  the  right  to  remove  It.  Herrick 
V.  R.  R.,  307. 
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12.  Same — Jurisdiction — Questions  of  Law. — When  a  nonresident 

defendant  of  this  State  flies  his  petition  with  suflicient  alle- 
gations and  bond  in  a  court  of  this  State  for  the  removal  of 
a  cause  to  the  Federal  court,  the  jurisdiction  of  the  State 
court  ends,  leaving  only  to  the  judge  of  the  State  court  the 
right  to  pass  upon  the  sufficiency  of  the  petition  and  the 
bond.     IMd. 

13.  Same — Appeal  «wrf  Error. — When  the  State  court  errs  in  re- 

taining jurisdiction  of  a  cause  sought  to  be  removed  to  a 
Federal  court  by  a  nonresident  defendant,  the  Supreme  Court 
of  the  United  States  can,  upon  writ  of  error,  review  its  de- 
cision, when  affirmed  by  the  highest  appellate  court  of  the 
State.     Ihid. 

14.  Removal  of  Causes — Federal  Court — Diversity  of  Citizenship — 

Questions  of  Law — Issues  of  Fact — Jurisdiction. — When  a 
proper  petition  and  sufficient  bond  for  removal  of  a  cause 
from  the  State  to  the  Federal  court  has  been  duly  filed  by  a 
nonresident  defendant  in  the  State  court,  the  latter  court 
cannot  pass  upon  an  issue  of  fact  as  to  whether  th»  defend- 
ant was  a  nonresident,  as  such  an  issue  Is  determinable  only 
in  the  Federal  court.     Ihid. 

15.  Appeal  and  Error — Motion   for  Judgment — Fragmentary  Ap- 

peal— Practice. — A  nonsuit  and  appeal  taken  by  plaintiff  upon 
the  refusal  of  the  trial  judge  to  grant  his  motion  for  judg- 
ment upon  the  pleadings  and  order  a  reference  is  premature 
and  fragmentary,  and  will  be  dismissed.  Blount  v.  Blount, 
312. 

16.  Appeal  and  Error — Motion  for  Judgment — Exceptions — Final 

Judgment — Practice. — Upon  the  refusal  of  the  trial  judge  to 
grant  plaintiff's  motion  for  judgment  upon  the  pleadings  and 
order  a  reference,  he  should  have  noted  an  exception  to  be 
reviewed  upon  appeal  from  final  judgment.     IMd. 

17.  Appeal  and  Error — Concise  Sitatemcnt — Stenographer's  yotes — 

Practice. — When  the  appellant  has  set  out  in  the  case  on  ap- 
peal the  transcribed  stenogra[)her's  notes  of  the  trial,  he 
fails  to  prepare  "a  concise  statement  of  the  case  as  required 
by  the  Revisal.  501,"  and  his  appeal  will  be  dismissed  under 
Rule  22  of  the  Supreme  Court,  when  upon  examination  no 
error  is  found  in  the  record  proper.  Skipper  v.  Lumber  Co., 
322. 

18.  Same — yon.^uit — Suit  in  Forma  Pauperis. — When  an  appeal  is 

taken  by  defendant  from  an  overruling  of  its  motion  to  non- 
suit upon  the  evidence,  the  evidence  should  be  sent  up  in  a 
narrative  form,  and  the  requirement  that  all  the  evidence 
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should  l)e  sent  up  on  appeals  of  this  character,  thoujfh  the 
action  is  in  forma  pauperis,  does  not  excuse  the  appellant  in 
sendinjr  up  the  transcribed  stenographer's  notes  in  a  volu- 
minous record.  The  object  of  an  opinion  by  the  Supreme 
Court  discussed  by  Clark,  C.  J.     Ibid. 

19.  Register   of   Deeds — Matriage   License — Removal   of   Cause — 

Practice  —  Jurisdiction. — When  an  action  for  the  penalty 
sought  against  a  register  of  deeds  for  unlawfully  issuing  a 
marriage  license  is  brought  in  the  wrong  county,  Revlsal, 
420  (2).  it  should  be  removed  and  not  dismissed;  and  when 
after  the  refusal  of  a  justice  of  the  peace  to  remove  the 
cause  to  the  proper  county  and  on  appeal  the  motion  Is  re- 
newed in  tlie  Superior  Court,  the  judge  should  order  the 
cause  removed  to  the  proper  county,  and  not  remand  It  to 
the  justice  who  had  wrongfully  assumed  jurisdiction.  Di^ton 
V.  Haar.  ,341. 

20.  Superior  Courts  —  Cf^rks — Probate — Executors  and  Adminis- 

trators—  Removal  —  Legal  Discretion — Appeal  and  Error — 
Practice. — In  the  exercise  of  their  probate  powers,  and  the 
legal  discretion  conferred  upon  them,  clerks  of  the  Superior 
Court  may  remove  for  good  cause  shown,  upon  petition  filed 
and  notice  duly  shown,  an  executor  or  administrator,  sub- 
ject to  review  !)y  the  Superior  Court,  and  by  the  Supreme 
Court  on  api>eal.     In  re  Battle,  .S88. 

21.  Superior   Courts  —  Clerks  —  Executors   and   Administrators — 

Issue  ft  of  Fact — Practice. — On  issues  raised  in  proceedings 
before  the  clerk  of  the  Superior  Court  for  the  removal  of 
an  executor  or  administrator  for  good  cause  shown.  It  is  not 
re<iuired  that  the  clerk  transfer  the  cause  to  the  Superior 
Court  for  the  trial  of  the  issue,  as  applications  of  this  char- 
acter are  not  regarded  in  the  nature  of  adversary  proceed- 
ings, but  as  a  power  conferred  on  the  clerk  with  a  view  of 
protecting  estates,  often  presenting  the  necessity  for  his 
prompt  action.     Revisal,  sec.  35.    Ibid. 

22.  Clerks  of  Court — Probate  Poirers — Executors  and  Administra- 

tors— Orders — Collateral  A  ftack — Practice. — When  the  clerk 
of  the  Superior  Court,  In  the  exercise  of  his  probate  powers 
conferrtHl  by  statute,  has  general  jurisdiction  of  the  subject- 
matter  of  the  inquiry,  as  indicated  in  Revisal,  sec.  16,  and, 
on  application  made,  has  entered  a  decree  appointing  an 
executor  or  administrator,  and  letters  are  accordingly  Issued, 
such  decree  is  controlling  and .  may  not  be  successfully 
attacked  or  In  any  way  questioned  except  by  direct  pro- 
ceedings instituted  for  the  purpose.  Batclielor  v.  Overton, 
395. 


INDEX.  835 


VRAiyriCE— Continued. 

23.  Executions — Irregu^AiHties — Motion  to  Quash — Practice. — Usu- 

ally, the  proper  method  of  obtaining  redress  for  irregulari- 
ties affecting  the  validity  of  an  execution  is  to  recall  it  upon 
notice  and  motion  in  the  court  from  which  it  was  issued. 
Williams  r.  Dunn,  399. 

24.  Principal  and  Suretj/  —  Joint  Action  —  Severance — Practice — 

Appeal  and  Error. — When  sureties  on  a  sheriff's  bond  have 
been  compelled  to  pay  in  unequal  amounts  for  the  defalca- 
tion of  the  sheriff,  and  a  demurrer  to  the  cause  of  action 
against  the  county  has  l)een  sustained.  leaving  the  default- 
ing sheriff  the  only  party  defendant:  Semble,  the  cause 
might  well  have  proceeded  in  joint  action,  that  the  ultimate 
rigift  of  the  parties  should  be  finally  determined,  and  Held, 
in  this  case,  that  as  no  claim  for  adjustment  among  the 
sureties  is  made  and  the  plaintiffs  have  not  appealed,  the 
order  of  severance  made  in  the  trial  court  Is  upheld,  and 
the  plaintiffs  allowed  to  proceed  In  separate  actions  for  the 
amount  each  may  have  paid.     Hudson  v.  Am  an,  429. 

25.  Wills  —  Foreign    Prohate  —  Registration  —  Title  —  Evidence — 

Practice. — It  is  pecessary  to  the  registration  of  a  copy  of  a 
will  in  North  Carolina,  which  has  been  probated  in  another 
State,  that  the  copy  or  exemplification  of  such  will  be  duly 
certified  and  authenticated  by  the  clerk  of  the  court  in 
which  it  had  been  proved  or  allowed  (Revisal,  sec.  3133), 
and  if  it  has  been  allowed  to  be  registered  here  under  the 
certificate  and  seal  of  the  register  of  deeds  in  another  State 
it  is  ineffectual  as  evidence  in  a  claimant's  chain  of  'title. 
Riley  v.  Carter,  484. 

26.  Same — Act  of  Congress — Copies. — In  a  controversy  concerning 

lands  tlie  plaintiff  claimed  title  under  a  will  which  had  been 
probated  In  another  State  under  a  certificate  of  the  register 
of  deeds  there  executed  under  his  own  seaf,  without  certifi- 
cate from  the  clerk  of  the  court  there,  and  admitted  not  to 
conform  to  the  act  of  Congress  relating  to  such  registration: 
Held,  the  pro!)ate  was  ineffectual,  for  cbpies  of  letters  testa- 
mentary or  administration,  for  certain  purposes,  must  be 
^'properly  certifie<r'  (Revisal.  sees.  1618,  1619).  either  ac- 
cording to  the  act  of  Congress  or  by  the  proper  officer  of  the 
.  State  or  territory  from  whence  they  come,  our  statute  re- 
quiring such  certificate  to  be  from  the  clerk  of  the  court. 
Revisal,  sec.  3188.     Ibid. 

27..  Objections  and  Exceptions — When  Taken — Practice. — The  evi- 
dence in  this  case  objected  to  Held  to  have  been  without 
prejudice,  as  It  had  theretofore  been  testified  to,  In  sub- 
stance, without  objection.     Oorham  v.  R.  R.,  504. 
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28.  Instructions — Pourer  of  Court — Request  of  Counsel — Practice,— 

The  trial  judge  on  his  own  motion,  or  counsel  for  the  par- 
ties, may  request  the  Judge  to  Instruct  the  jury  upon  general 
principles  applicable  and  necessary  to  an  understanding  of 
the  cause  being  tried.    Kearney  v.  R.  R.^  521. 

29.  Motions — Judgments    Set    Aside — Meritorious    Defense — Prac- 

tice.— Upon  a  motion,  to  set  aside  a  judgment  for  excusable 
neglect  a  meritorious  defense  must  be  shown.  Revisal,  sec. 
513.    Minton  v.  Hughes,  587. 

30.  Appeal  and  Error — Exceptions  Grouped,  etc, — Record — Order 

of  Proceedings. — ^This  appeal  is  dismissed  upon  appellee's 
motion,  for  the  failure  of  appellant  to  set  forth  the  proceed- 
ings in  the  order  they  occurred,  etc..  Rule  20 ;  and  his  excep- 
tions properly  grouped  and  numbered  as  required  by  27  and 
19  (2).     Hohhs  V.  Cashtcell,  597. 

31.  Appeal  and  Error — Motions — Pleadings — Allegations  Sufficient 

— Practice. — ^The  case  on  appeal  in  this  case  not  having  been 
served  In  time,  is  not  with  the  record  in  this  Court,  and  it 
appearing  from  an  examination  of  the  record  proper  that  the 
complaint  states  facts  sufficient  to  constitute  a  cause  of 
action,  the  defendant's  motion  to  dismiss  the  action  is  dis- 
allowed, and  plaiutiflf's  motion  to  affirm  the  judgment  below 
is  allowed.    Hare  v.  Grantham,  598. 

32.  Appeal  and  Error — Objections  and  Exceptions — Improper  Re- 

marks— Practice — Waiver. — Exceptions  to  improper  remarks 
of  counsel  in  their  argument  to  the  jury  when  taken  for  the 
first  time  and  permitted  by  the  trial  judge  in  stating  the 
case  on  appeal,  will  not  be  considered  on  appeal,  for  such 
exceptions  must  be  taken  at  the  time,  or  they  will  be  deemed 
as  waived.     8.  v.  Wilson,  599. 

33.  Murder — Verdict — Findings — Practice — Interpretation  of  Stat- 

utes.— It  is  required  by  our  statute  that  a  jury  should  render 
their  verdict  in  a  trial  for  murder  so  as  to  show,  if  murder 
was  their  verdict,  whether  it  was  in  the  first  or  second  de- 
gree.    Revisal,  sec.  3271.     S,  v.  Bagley,  608. 

34.  Same  —  Directions  —  Reconsideration  —  Recording, — ^A  verdict 

rend4»red  in  open  court  is  not  complete  until  accepted  by  the 
court  for  record,  and  It  is  the  duty  of  the  trial  judge  to  pre- 
vent the  recording  of  a  doubtful  or  insufficient  finding;  and 
in  this  case  it  is  Held,  that  his  Honor,  on  seeing  that  the 
degree  of  murder  was  not  expressed  in  the  verdict,  correctly 
told  the  jury  to  reconsider  their  finding,  for  the  purpose  of 
si>ecifying  the  crime,  and  upon  response  being  made  by  them 
of  murder  in  the  first  degree,  the  verdict  was  properly  re- 
corded accordingly.    Ibid. 
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35.  Murder — Threats — Evidence — Prdctice. — On  a  trial  for  homi- 
cide a  question  as  to  bow  many  times  the  deceased  bad 
threatened  to  take  the  life  of  the  prisoner'  was  properly  ex- 
cluded, as  in  this  case  the  prisoner  had  not  brought  the  in- 
'  qulry  as  to  threats  within  the  exception  to  the  general  rule 
at  the  time  the  question  was  aslsed,  and  the  evidence  was  not 
again  tendered  by  the  prisoner  after  the  facts  and  nature  of 
the  case  had  been  sufficiently  shown  to  have  made  evidence 
of  threats  competent;  and,  further,  there  was  no  evidence 
that  the  threats  had  been  communicated  to  the  deceased.  S. 
V.  Exum,  138  N.  C,  600,  cited  and  applied.    S,  v.  Price,  641. 

PRESCRIPTION.     See  Easements,  1. 

PRESUMPTIONS.     See  Burden  of  Proof,  3. 

1.  Grants  of  Land — Regular  in  Form — Countersignature — Seal — 

Entry — Presumptions. — A  grant  of  land  under  the  great  seal 
of  the  State,  regular  In  substance  and  form,  had  thereon,  the 
following  countersignature  by  the  Secretary  of  State:  "Sec- 
retary's office,  May  21,  1869,  H.  J.  Menninger,  Secretary  of 
State."  The  countersignature  held  sufficient  and  the  refer- 
ence to  the  Secretary  of  State's  office,  with  the  entry  plat  as 
well  as  the  great  seal  affixed  to  the  grant,  shows  that  the 
grant  was  duly  Issued  upon  the  payment  of  the  money. 
Fowler  v.  Development  Co.y  48. 

2.  Judgments  of  Other  States — Fraud — Res  Adjudicata — Second 

Appeal — Common  Law — Presumptions — Evidence, — A  motion 
to  set  aside  a  Judgment  In  an  action  brought  in  South  Dakota 
on  the  grounds  of  fraud,  having  been  held  in  this  Court,  on  a 
former  appeal,  to  preclude  an  action  brought,  here  involving 
the  same  question,  upon  the  presumption.  In  the  absence  of 
evidence  to  the  contrary,  that  the  common  law  prevailed 
there,  as  adjudicated  here,  and  the  only  additional  evidence 
on  this  appeal  being  of  a  statute  in  South  Dakota  practically 
enacting  the  law  as  held  on  the  former  appeal,  the  matter  Is 
held  res  adjudicata.    Roberts  v.  Pratt,  50. 

3.  Appeal  and  Error  —  Instructions  —  Presumptions. — When  the 

charge  of  the  court  is  not  made  a  part  of  the  case  on  appeal, 
an  exception  that  it  Incorrectly  instructed  upon  the  evidence 
will  not  be  considered.    Mizzell*v.  Manufacturing  Co.,  265. 

4.  Railroads — Rights  of  Way — Burning — 'Negligence — Evidence — 

Presumptions — Prima  Facie  Case. — When  in  an  action  to  re- 
cover damages  to  his  lands  caused  from  the  defendant's  burn- 
ing off  its  right  of  way,  the  plaintiff  has  shown  his  damage 
from  the  cause  alleged,  which  ordinarily  does  not  produce 
damage,   he  makes  out   a   prima  fade  case  of  negligence, 
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which  cannot  be  repelled  but  by  proof  of  care,  or  some  ex- 
traordinary accident  which  makes  care  useless.     Ibid, 

5.  8tate*8  Lands — Swamp  Lands — Void  Grants — Ownership — Pre- 

sumptioris. — Grants  of  swamp  lands  within  the  meaning  of 
Revisal,  1693  (3),  are  void  under  the  Revisal.  sec.  4047,  and 
the  law  presumes  the  board  of  education  is  tlie  owner  of 
them.     Board  of  Education  v.  Lumber  Co..  313. 

6.  Master    and    Servant — Coffision  —  Presumptiotis  —  Evidence — 

ycijUgence. — When  it  is  shown  that  an  employee  of  a  railroad 
company  was  killed  in  a  collision  on  defendant's  road  while 
engaged  in  the  i)erformance  of  his  duties,  a  presumption  of 
negligence  is  raised,  and  a  nonsuit  upon  the  evidence  should 
not  be  granted.    Skipper  v.  Lumber  Co.y  322. 

7.  Clerks  of  Courts — Executors  and  Administrators — Nonresidents 

— Qualifications — Presumptions. — When  it  appears  that  an 
executor  was  regularly  qualified  by  the  clerk  of  the  court 
having  jurisdiction,  it  is  a  fair  Inference  that  at  that  time 
he  was  a  resident  of  this  State,  though  It  is  made  to  appear 
that  he  was  nonresident  at  the  time  of  the  commencement 
of  his  action  to  collect  a  debt  alleged  to  be  due  the  estate; 
and  semble,  the  prohibitive  terms  of  Revisal,  sees.  28  and  319, 
res[)ectlng  the  giving  of  a  bond  by  nonresident  executors  does 
not  apply  to  the  facts  of  this  case.  Batchelor  v.  Ovei'ton, 
395. 

8.  Courts — Regularity   of  Proceedings — Presumptions — Receivers 

— Permission  of  Courts  to  Sue — Interpretation  of  Statutes. — 
When  It  appears  from  the  record  that  an  action  has  been  In- 
stituted against  a  corporation,  and  after  several  months  a 
receiver  of  the  defendant  has,  upon  motion,  been  made  a 
party  defendant,  without  anything  to  show  when  the  receiver- 
ship was  granted,  the  judgment  of  the  lower  court  in  over- 
ruling a  demurrer  to  the  complaint,  upon  the  grounds  that  It 
is  not  alleged  that  permission  to  sue  the  receiver  had  been 
obtained  from  the  court,  nor  that  the  claim  had  been  filed, 
etc.,  will  be  sustained,  every  presumption  being  in  favor  of  the 
regularity  of  the  proceedings  In  the  Superior  Court,  and 
that  its  judgment  was  authorized  by  law.  The  statutory 
powers  and  duties  of  receivers  of  Insolvent  corporatl6ns  rela- 
tive to  the  courts*  discretion  for  "good  cause  shown"  to  allow 
suits  against  them,  discussed  by  Aixen,  J.  Black  v.  Poicer 
Co.,  468. 

PRIMA  FACTE  CASE.     See  Evidence,  31. 

PRINCIPAL  AND  AGENT. 

1.  Principal  and  Agent — Evidence — Ratiflcation.~;-When  there  Is 
evidence  of  agency  and  of  a  ratification  of  the  acts  of  an 
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alleged  agent,  evidence  is  competent  for  the  purpose  of  bind- 
ing the  principal  by  his  agent's  acts,  which  t^ds  to  show 
what  occurred  between  plaintiff  and  the  alleged  agent  relat- 
ing to  an  acceptance  by  the  latter  of  goods  sold  and  delivered 
to  the  defendant,  which  the  defendant  claimed  did  not  come 
up  to  representation  made  by  the  plaintiff  to  him.  Fisher  v. 
Lumher  Co.,  01. 

2.  Principal   and  Auent-r-Vendor   and    Vendee — VommisHons   on 

Sales — Lands — Purchaser,  ''Ready,  Able,  and  Willitig." — For 
an  agent  to-  recover  commissions  for  the  sale  of  lands,  he 
must  show  that  he  found  a  i»urchaser  who  was  ready,  able, 
and  willing  to  buy  upon  the  terms  prescribed  by  the  owner. 
Clark  V,  Lumher  Co.,  139. 

3.  Opt ionsr— Principal  and  Agent — Vendor  and  Vendee — Terms. — 

An  agent  to  sell  lands  upon  commission  procured  an  option  to 
be  given  by  the  owner  to  the  proposed  purchaser  to  buy  a 
certain  number  of  acres  of  land  more  or  less,  for  which  the 
owner  would  execute  a  deed  with  general  warranty,  pro- 
vided that  the  purchase,  if  consummated,  would  be  at  a  des- 
ignated place  after  at  least  five  days  p^ior  notice  given  the 
owner :  Held,  the  agent  was  not  entitled  to  his  commissions 
when  the  acceptance  was  for  the  specific  number  of  acres, 
was  for  a  clear  and  undisputed  title  for  the  whole  tract,  and 
the  notice  of  acceptance  was  not  given  to  the  owner  as  pro- 
vided for  in  the  option.    Ihid. 

4.  Contracts — Options — Vendor  and  Vendee — Principal  and  Agent 

— Misrepresentations  —  Damages  —  Evidence. — An  agent  for 
the  sale  of  lands  brought  his  action  against  the  owner  for 
damages  alleged  to  have  been  sustained  by  him  from  the 
owner's  misrepresentation  of  title,  and  the  consequent  loss  of 
the  sale  to  a  purchaser  whom  he  had  procured  under  an 
option :  Held,  ( 1 )  he  could  not  recover  the  expenses  he  had 
incurred  prior  to  the  date  of  the  option  he  relied  on;  (2)  it 
was  necessary  for  the  agent  to  show  he  relied  on  the  alleged 
misrepresentations  of  title  by  the  owner;  (3)  that  under  an 
agreement  that  the  acceptance  was  subject  to  an  investiga- 
tion of  title,  it  is  necessary  that  the  title  be  found  acceptable 
and  clear  by  the  attorney  selected;  (4)  there  must  be  evi- 
dence of  the  value  or  amount  of  the  work  claimed  by  the 
agent  as  damages;  (5)  there  must  be  evidence  to  show  the 
connection  between  the  representations  alleged  to  have  been 
made  by  the  owner  and  the  damages  claimed  on  that  account. 
Ihid. 

5.  Railroads — Live-stock   Bill  of  Lading — Xotice  of  Damages — 

Snhstantial   Compliance. — The  acceptance  of   a   car-load   of 
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cattle,  damaged  in  transportation,  under  protest  made  to  one 
who  customarily  acted  for  the  defendant  railroad  in  deliv- 
ering them  at  destination,  is  a  sufficient  compliance  with  a 
stipulation  in  a  live-stock  bill  of  lading  that  written  notice 
of  the  damage  must  be  given  before  removal  of  the  cattle  in 
order  to  recover.     Southerland  v.  R.  R,,  327. 

6.  Same — Principal  and  Agent — Evidence. — Evidence  tending  to 

show  that  a  certain  person  customarily  acting  for  a  railroad 
company  in  delivering  car-load  shipments  of  cattle  at  a  stock 
yard  is  sufficient  upon  the  agency  of  that  person  to  receive 
notice  there  of  a  damaged  car-load  shipment  and  to  permit 
re<'overy  under  a  live-stock  bill  of  lading  requiring  that  notice 
of  the  damages  be  given  before  the  removal  of  the  ca^ttle. 
Ihid, 

7.  Principal  and  Agent — Parties — ''Real  Party  in  Interest" — Bills 

and  Notes — Rentals. — An  agent  for  the  collection  of  rents  Is 
not  the  "real  party  In  interest/'  within  the  meaning  of  Re- 
vlsal.  sec.  400,  so  as  to  maintain  an  action  in  his  name  for 
the  benefit  of  his  principal ;  but  when  he  has  taken  a  rental 
n(»te  with  the  consent  of  his  principal,  made  payable  to  him- 
self as  agent,  he  may,  under  Revlsal,  sec.  404,  maintain  an 
action  for  its  collection  In  his  own  name.  Martin  v.  Mask^ 
436. 

8.  Same — Interpretation  of  Statutes, — Revlsal,  sec.  404,   permit- 

ting "a  trustee  of  an  express  trust"  to  maintain  an  action  in 
his  own  name,  by  its  explanation  of  such  a  trustee,  that  he 
"shall  be  construed  to  Include  a  person  with  whom  or  in 
whose  name  a  contract  is  made  for  the  benefit  of  another," 
extends  the  meaning  of  the  statute  so  as  to  include  an  agent 
who  sues  upon  a  note  to  him,  as  an  agent,  with  the  consent 
and  for  the  benefit  of  his  principal,     rbid. 

9.  Same — Authority  Given. — An  agent  has   no  right  to  require 

that  a  debtor  to  his  principal  make  a  note  payable  to  him- 
self, as  agent  for  the  principal's  benefit,  without  authority 
therefor;  but  he  may  do  so  and  maintain  an  action  thereon, 
in  his  own  name,  as  agent,  if  the  note  Is  taken  with  au- 
thority from  the  prfiicipal.  Revisal,  sec.  404.  That  this 
does  not  extend  to  assignments  of  claims  for  collection, 
pointed  out  and  discussed  by  Aixen,  J.     J  hid. 

10.  Some — Motion  to  Dif^miss — En'dence. — A  motion  to  dismiss  an 
action  on  a  note  made  to  an  agent,  on  the  ground  that  the 
agent  was  not  the  real  party  in  Interest,  made  before  the 
Introduction  of  evidence  is  properly  overruled,  as  the  plaln- 
tlflf  would  be  entitled  to  show  that  he  had  the  authority 
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from  his  principal  to  have  had  the  note  payable  to  himself 
as  such,  for  the  benefit  of  the  principal ;  though  In  this 
case  it  should  have  been  allowed  if  it  had  been  made  after 
the  close  of  the  evidence,  as  there  was  nothing  to  prove  the 
required  authority.     Revisal,  sec.  404.     Ihid. 

11.  Principal  and  Agent — Bills  and  Notes — Production  of  Xote — 

Evidence.  Prima  Facie — Issues — Interpretation  of  Statutes. 
In  an  action  by  an  agent  upon  a  note  made  payable  to  him- 
self as  such  for  the  benefit  of  his  principal,  the  doctrine 
that  the  production  of  the  paper  is  prima  facie  evidence  of 
ownership  has  no  application,  the  question  being  whether 
he  has  shown  title  sufficient  to  enable  him  to  sue  as  agent. 
Revisal,  sec.  404.     Ihid. 

12.  Contracts — Corporations — Officers — Misappropriation  of  Funds 

— Principal  and  Agent — Parties. — When  a  corporation  has  en- 
tered Into  a  contract  for  the  sale  of  fertilizers  under  which 
the  proceeds  of  sales,  moneys  collected  on  notes,  etc.,  are  to 
be  the  property  of  the  one  furnishing  the  fertilizer,  an  action 
against  certain  of  its  officers  brought  by  the  owner  of  the 
fertilizers  and  notes,  alleging  in  the  complaint  that  the  de- 
fendants, with  knowledge  of  the  facts,  misapplied  and  tols- 
'  Appropriated  the  moneys  derived  from  the  sales  or  collections 

on  notes  given  therefor,  sets  forth  a  good  cause  of  actioh 
and  is  not  demurrable;  and  when  alleging  a  joint  wrong,  it 
Is  not  a  misjoinder  of  paroles.     Chemical  Co.  v.  Floyd,  456. 

13.  Same — Bankruptcu — Trustees. — Where  a  complaint  alleges  for 

its  cause  of  action  that  certain  officers  of  a  corpol*atlon 
knowingly  misapplied  and  misappropriated  funds  belonging 
to  the  plaintiff  In  their  management  of  the  corporation, 
without  alleging  that  the  defendants  converted  the  money 
to  their  own  use,  the  inference  is  that  the  corporation  re- 
ceived the  benefit  of  the  funds  alleged  to  have  been  misap- 
propriated, and  therefore  the  corporation  Is  not  a  necessary 
party  defendant,  nor  Its  trustee  In  bankruptcy,  and  a  de- 
murrer upon  these  grounds  will  not  be  sustained.     Ihid. 

14.  Same — Independent    Liahility. — The    fact    that    a    debtor   cor- 

poration is  in  bankruptcy  does  not  prevent  a  creditor  from 
suing  certain  of  its  officers  for  misapplication  and  misap- 
propriation of  the  plaint IflTs  money  for  the  benefit  of  the 
corporation;  as  the  bankrupt  courts  have  only  the  adminis- 
tration of  the  bankrupt's  assets  in  charge,  not  that  of  the 
plaintiff,  and  the  liability  of  the  officers  is  Independent 
thereof.     Ihid. 
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15.  Telegraphs  —  Messenger  —  Agent  of  Sender  —  Principal  and 

Agent — Telephone — Eridence. — A  tele^aph  company  cnn not 
avail  itself  of  a  stipulation  in  its  message  blank  to  the  effect 
that  a  messenger  l>oy  is  to  be  deemed  the  agent  of  the 
sender  In  taking  a  telegram  to  the  telegraph  office  for  trans- 
mission, without  liability  on  the  part  of  the  company,  when 
it  appears  that  the  sender  of  the  message  got  into  communi- 
cation with  a  person  answering  the  telephone  number  call 
of  the  comi)any  and  the  messenger  came  In  accordance  with 
I  a  request  that  one  l>e  sent,  and  was  evidently  sent  by  the 
(*onipany  for  the  express  purpose  of  getting  the  message  for 
transmission.     Aleo'ander  v.  Telegraph  Co.,  473. 

16.  Same — Prima  Faeie  Agency. — Testimony  that  the  sender  of  a 

message  called  the  well-known  telephone  number  of  a  tele- 
graph company's  office  and  requested  the  one  responding 
thereto  that  a  messenger  be  sent  to  take  a  telegram  to  the 
office,  and  that  the  messenger  appeared  in  consequence  and 
receivetl  the  message,  affords  evidence  that  the  messenger 
was  the  duly  authorized  agent  of  the  company  for  the  pur- 
pose of  receiving  the  message  for  transmission.    Ihid. 

17.  Bills  and.  Xotes — Indorsee  in  Due  Course — Vendor  and  Vendee 

— Principal  and  Agent — Evidence. — ^The  holder  of  a  negotia- 
ble instmment.  indorsed  for  value  and  before  maturity,  etc., 
l>y  the  vendor  of  machinery,  who  retained  a  lien  on  the 
goods  sold  under  a  conditional  sale,  is  not  affected  by  subse- 
quent payments  made  to  the  vendor,  which  were  not  entered 
on  the  note  and  of  which  he  had  no  notice ;  and,  on  the  facts 
presented,  there  was  no  evidence  upon  which  the  vendor's 
agency  to  accept  the  payments  In  behalf  of  the  Indorsee 
could  properly  be  sul)mitted  to  the  jury.  Vance  v.  Bryan, 
n02. 

18.  Vendor  and  Vendee — Breach  of  Contract — Principai  and  Agent 

— Xotice  —  Measure  of  Damages. — Held,  in  this  case,  tlie 
knowledge  of  the  agent  of  the  defendant  of  the  purposes 
for  which  certain  glass  had  been  purchased  by  the  plaintiff 
was  sufficient  notice  to  the  defendant  that  plaintiff  would 
sustain  damages  of  the  character  claimed  upon  the  defend- 
ant's breach  of  his  contract  of  shipment.  O^Neal  r.  Seim, 
588. 

PRINCIPAL  AND  ST^RETY.     See  Parties,  1 ;  Equity,  2. 

1.  Principal  and  Surety  —  Joint  Action  —  Severance — Practice — 
Appeal  and  Error. — When  sureties  on  a  sheriff's  bond  have 
been  compelled  to  pay  ill  unequal  amounts  for  the  defalca- 
tion of  the  sheriff,  and  a  demurrer  to  the  cause  of  action 
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against  the  county  has  been  sustained,  leaving  the  default- 
ing sheriff  the  only  party  defendant:  Semble,  the  cause 
might  well  have  proceeded  in  joint  action,  that  the  ultimate 
right  of  the  parties  should  l>e  finally  determined,  and  Held^ 
in  this  case,  that  as  no  claim  for  adjustment  among  the 
sureties  i^  made  and  the  plaintiffs  have  not  appealed,  the 
order  of  severance  made  in  the  trial  court  is  upheld,  and 
the  plaintiffs  allowed  to  proceed  in  separate  actions  for  the 
amount  each  may  have  paid.    Hudson  v.  Aman,  429. 

2.  PnmHpal   and   Suretj/ — Parol   Evidence  —  Equitp — Bills    and 

Xotes — Suhrogatioii — Exoneration. — As  between  the  signers 
of  a  note,  it  may  be  shown  by  parol  evidence  that  some  of 
them  were  sureties,  for  the  purposes  of  enforcing  exonera- 
tioji,  subrogation,  or  any  other  equitable  right  which  will 
not  Injuriously  affect  the  payee  who  loaned  his  money  with- 
out knowledge  of  the  relation,  though  upon  the  face  of  the 
paper  they  appear  to  have  all  signed  as  principals.  WiU 
Hants  i\  Leiris,  571. 

3.  Same — Tenants  in  Common — Mortgages — Principal  and  Surety 

-^Rills  and  Notes — Exoneration — Substitution — Innocent  Pur- 
chasers.— When  tenants  in  common  become  sureties  on  the 
note  of  one  of  them  and  secure  it  by  mortgage  duly  regis- 
tered on  the  lands  held  in  common,  and  from  the  face  of 
the  papers  it  appears  that  they  signed  as  joint  principals, 
and  the  real  principal  on  the  note  subsequently  borrows 
money  on  a  note  secured  by  a  mortgage  on  his  interest  in 
the  lands,  the  holder  of  the  second  note  and  its  indorsees 
have  for  their  security  only  a  mortgage  on  an  equity  of  re- 
demption, and  cannot  avail  themselves  of  the  plea  of  being 
Innocent  purchasers  for  value  without  notice,  so  as  to  pre- 
vent the  sureties  on  tlie  first  note  from  asserting  their  equi- 
ties by  way  of  exoneration,  or,  if  they  had  been  compelled 
to  pay  the  debt,  of  substitution  to  the  rights  of  the  creditor ; 
and  these  equitable  rights  of  the  sureties  accrued  to  them 
when  they  signed  the  note  secured  by  the  mortgage.     Ibid. 

4.  Same — Inquiry. — One    who    has    acquired    by    Indorsement    a 

note  of  a  tenant  in  common  secured  by  a  mortgage  of  his 
equity  of  redemption  in  the  lands  should  inquire  into  the 
nature  and  extent  of  his  security,  and  in  this  case  should 
have  ascertained  that  a  prior  registered  mortgage  given  on 
the  entire  tract  of  land  by  all  the  tenants  in  common  to 
secure  a  note  which  appeared  upon  the  face  of  the  papers 
to  have  been  given  by  them  as  joint  principals  was  In  fact 
made  by  one  of  them  as  principal  and  the  others  as  sureties. 
Ibid. 
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"PROBABLE  CAUSE."     See  Malicious  Prosecution,  1,  2,  3, 

PROBATE.     See  Wills.  9;  Deeds  and  Conveyances,  25:  Courts,  18, 
21,    22. 

PROBATE,  FOREIGN.     See  Wills.  10.  11. 

PROCEDURE.     See  Practice;  Navigable  Waters,  8. 

Partition — Salrf< — Appeal  and  Error — Procedure. — A  sale  of  lauds 
In  partition  proceedings  among  tenants  in  common  l>eing  in- 
valid iKH'ause  of  the  abst»nce  of  necessiiry  parties  who  have 
moved  in  tlie  «iuse  to  set  aside  tlie  decree,  it  is  held  in  this 
case  on  appeal  that  the  judgment  be  set  aside,  together  with 
the  order  of  sale  and  the  commissioner's  deed,  and  that  nec- 
essary parties  be  made,  and  tlie  cause  further  proceed  as  the 
parties  may  be  advised  and  in  accordance  with  law.  Patillo 
V.  Lytic.  02. 

PROFANE  LANGT'AGE.     See  Damages,  0. 

PROPERTY  RIGHTS.     See  Husband  and.  Wife,  8. 

PROPERTY  TAX.     See  Constitutional  Law,  12. 

"PROXIMATE  CAUSE."     See  Insurance,  2,  3;  Negligence,  2,  19. 

PUBLIC  ADMINISTRATORS.     See  Executors*and  Administrators, 
12,  13,  15. 

PT'BLIC  HIGHWAYS.     See  Roads  and  Highways. 

PIBLIC^  POLICY.     See  Husband  and  Wife,  1,  2. 

PURCHASERS.     See  Sales,  14,  16,  17;  Executions,  2;  Equity,  21. 

QUARANTINE. 

1.  Quarantine  of  Cattle  —  Board  of  Agriculture  —  Powers. — ^The 

State  Board  of  Agriculture  has  authority  to  make  and  en- 
force regulations  for  the  quarantine  of  cattle  and  to  prevwit 
their  transi)ortation,  in  view  of  preventing  the  spreading  of 
contagious  diseases.     S.  v.  Gamer,  630. 

2.  Quarantine  of  Cattle  —  Prohibited  Territory  —  Fence  Law, 

County — *'Willfully  Permit.'' — An  owner  of  cattle,  in  permit- 
ting them  to  run  at  large  in  a  no-fence  county,  which  results 
in  their  straying  from  a  prohibited  territory,  willfully  "al- 
lows" them^to  move  across  the  line  when  he  purposely  turns 
them  out  and  they  cross  the  line;  for  It  is  not  necessary  that 
he  drive  them  across — it  Is  enough  that  he  permit  them  such 
liberty  that  thereby  they  are  "allowed"  by  him  to  move 
across  the  line.     Ibid, 

QI:ESTI0NS  for  jury,     see  Contributory  Negligence,  7. 

1.  Grants  —  Evidence  —  Certified  Copies  —  Registered  Copies  — 
Questions  for  Jury. — Certified  copies  by  the  Secretary  of  State 
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of  abstracts  of  grants  filed  in  his  office  may  be  used  in  evi- 
dence,  and  "shall  be  as  good  evidence  in  any  court  as  the 
original"  (Revisal.  1596)  ;  but  this  does  not  make  them  bet- 
ter evidence  than  the  registration  of  the  original  (Revisal, 
sec.  1596)  ;  and  where  there  is  a  material  discrepancy.  It  is 
for  the  jury  to  find  as  a  fact  which  one  Is  correct.  Richurds 
V.  Lumber  Co.,  54. 

2.  Deeds  and  Conveyances — Reformation — Equity — Fraud  or  Mis- 

take— Proof  Required — Questions  for  Jury. — For  equity  to 
correct  a  deed  for  mistake,  it  must  be  established  by  clear, 
strong,  and  convincing  evidence,  and  it  is  for  the  Jury  to 
determine  whether  the  proof  meets  the  reiiuired  standard 
according  to  the  instructions  from  the  court.  Highsmith  v. 
Page,  226. 

3.  Vendor  and   Tcn<lee — Deceit  —  False    Warranty  —  Evidence — 

Damages — Questions  for  Jury. — In  an  action  for  damages 
for  personal  injuries  caused  by  defendant's  deceit  and  false 
warranty  in  the  sale  of  a  horse,  there  was  evidence  tending 
to  show  that  the  defendant  falsely  represented  that  the  horse 
was  kind  and  gentle,  and  that  plaintiff,  relying  thereon, 
bought  the  hofse,  drove  him  twenty-five  miles  to  his  home, 
and  a  few  days  thereafter,  while  driving  him  to  a  buggy,  the 
horse  l)egan  to  kick  and  back  and  threw  plaintiff  out  of  the 
buggy  and  broke  his  leg :  Heldy  a  question  for  the  jury  as  to 
whether  defendant  intended  his  statement  as  to  the  character 
of  the  horse  to  be  a  warranty,  and  Whether  the  plaintiff,  re- 
lying thereon,  was  thereby  Induced  to  buy,  and  whether, 
under  the  evidence,  there  was  deceit  and  a  breach  of  war- 
ranty on  defendant's  part.     Hodges  v.  Smith,  256. 

4.  Public  Highways — Cartways — Proceedings   to  Establish — Evi- 

dence— Elements  for  Consideration. — In  proceedings  under  a 
petition  for  a  cartway  over  respondents'  lauds,  a  request  for 
instructions  is  properly  refused,  that  if  petitioners  l>y  acting 
together  can  establish  a  cartway  over  their  own  lands  to  the 
public  road,  they  are  not  entitled  to  the  cartway  over  the  re- 
spondents' lands,  for  it  ignores  the  question  of  distance,  con- 
venience, and  reasonableness.     Barber  v.  Griffin,  348. 

5.  Condemnation — Easements — Cartways  —  Railroad   Crossings — 

Dangn' — Questions  for  Jury. — ^The  mere  fact  of  danger  of 
crossing  a  railroad  right  of  way  will  not  bar  the  rights  of  a 
I)etiti(»ner  for  a  cartway  across  one,  the  danger  of  crossing  at 
the  pr(»p()sed  location  being  for  the  consideration  of  the  jury. 
Gorhom  v.  R.  /?.,  504. 

Ql'ESTIONS  OF  LAW.     See  Courts.  8.  14.  15.  16.  29,  30. 
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QTO  WAKRANTO. 

1.  Health — County  Supetititeiident — Vaeaney — Board's  Appointee 

— Colorable  Title — Quo  Warranto, — ^The  county  board  of  com- 
misaiouers  having  failed  for  two  months  to  fill  a  vacancy  in 
the  otilce  of  county  sui)erintendeut  of  health,  one  was  ap- 
pointed by  the  Setretary  of  the  State  Board  of  Health,  whom 
the  county  refused  to  recognize,  and  engaged  another  i)erson 
to  attend  to  his  duties:  Held,  the  appointee  of  the  board 
of  commissioners  had  not  a  colorable  title  to  the  office,  and 
the  remedy  of  the  apiK)intee  of  the  secretary  was  not  by  quo 
warranto.    McCullers  v.  Commissioner s.  75. 

2.  Quo  Warranto — Offleers—Two  Offices — Qualified  in  Second  Of- 

fice— Effect — Const itutiotial  Late. — When  a  i>erson  holding  an 
office  or  place  ot  trust  accepts  and  qualifies  for  a  second 
office,  within  the  meaning  of  our  Constitution,  Art.  XIV,  sec. 
7,  the  first  office  ipso  facto  becomes  vacated.  Midget t  i\ 
Oray,  133. 

3.  Quo  Warranto — Parties — Tiro  Offices — Leave  of  Attonwy-Oen- 

eral. — Where  one  holding  an  office  accepts  another,  within 
the  inhibition  of  our  Constitution,  Art.  XIV,  sec.  7.  an  action 
to  declare  the  first  office  vacant  may  be  instituted  in  the  name 
of  the  State  on  the  relation  of  the  Attorney-General,  by  any 
individual  who  is  a  citizen  and  taxpayer  of  the  jurisdiction 
where  the  officer  Is  to  exercise  the  powers  of  his  office.  Re- 
visal,  sec.  82G  et  seq.     Ihid. 

4.  Quo .Wananto — Leave  of  Attorney-General — Practice. — ^An  ac- 

tion cannot  he  maintained  to  declare  an  office  vacant  because 
the  incumbent  has  accepted  a  second  office,  within  the  mean- 
ing of  our  Constitution,  Art.  XIV,  sec.  7,  unless  it  appears 
that  the  leave  of  the  Attorney-General  has  been  obtained 
either  before  the  commencement  of  the  action  or  afterwards 
sui)i>licd  pending  the  i>roceedings.  Revisal,  sees.  826,  827, 
82S.  .S20.  and  880.     Ihid, 

RAILROADS. 

1.  Railroads — Tramways — Riyhts  of  Way — Written  Authority — 
Indeflniteness — Waiver. — A  defendant,  sought  to  be  enjoined 
from  a  continuous  trespass  on  plaintiff's  lands,  in  operating 
a  tramroad  through  them  for  the  purpose  of  hauling  lumber 
which  had  been  cut  on  other  lands  in  litigation  between  the 
parties,  relied  on  a  i)ermission  alleged  to  have  been  given 
by  the  plaintiff,  contained  in  a  letter,  as  follows:  "Should 
there  be  any  desire  on  your  part  to  remove  the  timber  which 
you  have  cut,  you  will  find  us  not  unwilling  to  give  our  per- 
mission." The  right  claimed  was  over  a  different  tract  of 
land  than  that  referred  to  in  the  letter:     Held,  the  language 
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relied  on  by  defendant  was  too  indefinite  to  auth6rize  the 
right  of  way  for  the  tramroad  or  to  be  effective  as  an 
estoppel.    Lumber  Co.  v.  Cedar  Works,  161. 

2.  Railroads — Tramways — Rights  of  Way — Former  Adjudications 

— Locu^  in  Quo — Insufficiency. — In  an  action  to  enjoin  the 
continued  operation  of  a  tramroad  across  plaintiff's  land, 
the  defendant  relied  on  an  order  entered  in  an  action  con- 
cerning other  and  separate  lands  in  litigation  between  the 
same  parties,  and  not  included  in  the  present  proceedings,  as 
follows :  "It  is  further  ordered  and  adjudged  that  each  party 
shall  have  the  right  to  remove  such  timber  as  It  has  already 
cut  on  said  lands":  Held,  the  order  relied  on  cannot  be  so 
construed  as  to  include  a  grant  of  right  of  way  across  lands 
not  contemplated  by  or  In  any  way  subject  to  that  litigation. 
Ibid. 

3.  Railroads — Tramways — Rights  of  Way — Partition  —  Grants — 

Interpretation, — In  1817  a  certain  large  tract  of  land  was 
partitioned  among  several  tenants  in  common,  through  which 
a  cross  canal  runs  eastwardly  as  tributary  to  Dismal  Swamp 
Canal,  used  for  floating  logs  to  the  latter  canal,  a  navigable 
waterway.  For  the  preser\'ation  of  the  cross  canjil,  it  was 
provided  in  the  division:  "It  will  be  convenient  In  carting 
to  the  cross  canal,  for  one  proprietor  to  have  the  free  privi- 
lege of  carting  across  another  proprietor's  share."  etc.  This 
provision  or  privilege  was  not  incorporated  in  subsequent 
conveyances:  Held,  it  could  not  have  been  contemplated  at 
the  time  that  instrumentalities  such  as  tramroads  for  hauling 
timber  would  be  employed,  but  tjiat  each  proprietor  should 
only  have  the  privilege  theretofore  enjoyed,  as  appurtenant 
to  each  tract,  instead  of  In  gross.    Ibid. 

4.  Railroads — Tramirays — *'Way   by  Sccessity"" — Pleadings. — For 

the  plea  of  "a  way  by  necessity"  to  lands  to  be  available  it 
must  be  pleaded  with  particularity,  setting  out  the  facts  from 
which  it  may  he  seen  by  the  courts  that  the  necessity  for  the 
way  exists,  and  a  general  plea  Is  not  sufficient.    Ibid. 

5.  Railroads  —  Tramicays  —  ''Way   by   Necessity''  —  Presuntption 

from  Grants — Privity — T'nity  of  Possession. — A  way  l)y  neces- 
sity known  to  the  common  law  arises  only  by  implication  In 
favor  of  a  grantee,  and  being  founded  on  a  grant,  it  can  only 
arise  between  grantor  and  grantee,  and  may  not*  be  pre- 
sumed or  acquired  over  the  land  of  a  stranger,  or  where 
there  is  no  privity  of  title  and  unity  of  ownership.     Ibid. 

G.  ^ame — Inconvenience. — When  there  is  a  grant  from  which  the 
law  may  Imply  "a  way  by  necessity."  mere  inconvenience 
will  not  suffice  to  justify  it.     Ibid. 
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7.  Railroads— Tramicaya — "Way  hy  Necessity** — Interpret<iiion  of 

Statutes. — ^The  right  to  establish  cartways,  tramways,  etc., 
ovtT  the  hinds  of  another,  when  no  such  right  arises  by  impli- 
cation of  law,  is  regulated  in  this  State  by  statute,  and  one 
who  desires  to  cross  the  lands  of  another  for  the  purpose  of 
removing  timber,  or  for  other  purposes,  must  follow  the  stat- 
ute or  purchase  the  right.     Revisal,  sec.  26S6.     I  hid. 

8.  Railroads — Tramways — Rights  of  Way — Private  Use^-Consti- 

tutional  Law. — Upon  the  principle  that  private  property  can 
only  be  takefi  for  a  public  use,  an  act  of  the  Legislature  is 
unconstitutional  which  attempts  to  give  the  power  of  emi- 
nent domain,  and  the  right  to  condemn  property,  to  private 
lumber  railroads.    Ibid. 

9.  Railroads — yegliycnt  Running  of  Trains — Defective  Spark  Ar- 

rester —  Contributory  Negligence  —  Combustible  Matter,  — 
When  a  passing  locomotive  of  a  defendant  railroad  company 
sets  Are  to  combustible  matter  left  by  the  plaintiff  on  his 
premises,  and  is  thereby  communicated  to  buildings  on  his 
lands  and  causes  damage,  the  plaintiff's  neglect  in  permitting 
the  combustible  material  to  remain  there  will  not  preclude 
his  recovery,  as  the  proximate  cause,  when  the  fire  owed  its 
origin  to  a  defet*tive  si>ark  arrester  on  the  locomotive,  or  a 
negligent  running  thereof.  Wyatt  v.  R.  R.,  156  N.  C,  314, 
cited  and  approval.    Jeffreys  v.  R.  R.,  215. 

10.  Railroads — Negligent  Running  of  Trains — Defective  Spark  Ar- 

rester— Ordinary  Riaks — Former  Recovery — Res  Adjudicata. 
An  action  to  re<over  damages  to  plaintiff's  land  caused  by  a 
8i>arlc  from  defendant  raiiroad  company's  locomotive  alleged 
to  have  had  a  defective  sparli  arrester  at  the  time,  and  to 
have  been  negligently  run,  etc.,  does  not  involve  an  ordinary 
risli  run  by  the  i>iaintiff  as  an  owner  of  lands  adjoining  the 
right  of  way,  and  a  recovery  had  In  a  former  action  for  rislvs 
of  tliat  character  does  not  affect  plaintiff's  recovery  for  neg- 
ligence of  the  character  stated,  which  is  sought  in  a  subse- 
quent action.     Ibid. 

11.  Railroads — Damages  by  Fire — Intervening  Negligence — Second 

Fire — Proximate  Cause. — When  damages  are  claimed  by  the 
owner  of  lands  adjoining  the  right  of  way  of  a  railroad  com- 
pany, as  caused  by  a  sparlc  from  the  negligent  operation  of 
defendant's  locomotive  or  the  use  of  a  defective  spark  ar- 
rester, the  doctrine  of  proximate  cause  as  laid  down  in  Dog- 
tgett  V.  R.  /?.,  78  N.  C,  311,  has  no  application,  when  it  ap- 
pears that  plaintiff's  employee  had  extinguished  the  fire,  and 
thereafter  the  damage  complained  of  was  caused  by  sparks 
from  the  locomotive  setting  out  another  fire.     Ibid. 
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12.  Railrodds — Negligence — Approved  Appliances — '^Modern  Appli- 

ances''— Definition — Approved  and  in  General  Use. — In  an 
action  for  damages  by  flre  to  plaintiff's  land  involving  the 
question  of  the  negligence  of  the  defendant  railroad  company 
in  the  operation  of  its  locomotive,  or  in  its  being  equipped 
with  a  defective  sparli  arrester,  the  use  of  the  words  "mod- 
ern appliances,"  in  connection  with  the  spark  arrester  the 
defendant  was  required  to  use,  does  not  necessarily  mean  the 
latest  and  best  appliances,  but  the  use  of  those  "extending 
from  a  not  very  remote  past  to  the  present  time";  "not  an- 
tiquated or  obsolete" ;  and  construed  with  the  other  parts  of 
the  charge,  Heldj  no  error.    Ibid. 

13.  Railroads — XegHgent  Running — Defective  Spark  Arrester — Vn- 

usual  Sparks — Evidence. — When  the  defense  to  an  action 
for  damages  In  setting  fire  to  plaintiff's  land  by  sparks  from 
a  passing  locomotive  of  the  defendant  with  a  defective  spark 
arrester  is  that  the  spark  arrester  was  a  proper  one,  and  did 
not  throw  any  sparks,  evidence  is  competent  in  showing  that 
the  locomotive  was  throwing  an  unusual  quantity  of  sparks, 
'  that  the  locomotive  set  flre  to  a  garment  hanging  in  a  garden 

nearby,  and  that  the  witness  had  to  put  her  apron  over  her 
head  to  keep  the  cinders  from  the  locomotive  from  burning 
her,  about  the  time  of  the  injury  complained  of.     IMd. 

14.  Appeal  and  Error — Railroads — \efjH{/ent   Running — Defective 

Spark  Arrester — Instructions — Harmless  Error. — An  instruc- 
tion in  this  case  to  the  effect  that  the  jury  should  answer 
the  first  issue,  as  to  defendant's  negligence,  "No,"  If  the 
spark  acrester  on  defendant's  locomotive,  alleged  to  have 
set  fire  to  and  damaged  plaintiff's  lands,  was  in  good  condi- 
tion and  the  train  prudently  operatetl.  or  if  the  foul  condition 
on  plaintiff's  premises  was  the  proximate  cause  of  his  loss, 
and  that  the  issue  could  not  be  answered  in  plaintiff's  favor 
unless  the  jury  found  that  the  locomotive  was  not  properly 
equipped  with  a  spark  arrester  and  was  not  properly  man- 
agwl  and  operated,  and  this  was  the  [)roximate  cause:  Held^ 
not  reversible  error  over  defendant's  exception,  as  It  was 
more  favorable  to  it  than  it  was  entitled  to.     Ihid. 

15.  Railroads — Fire  Damages  to  Lands — Issues — Measure  of  Dam- 

ages— DepreHation — Evidence. — In  an  action  for  damages 
for  the  destruction  of  a  house  hy  fire  alleged  to  have  been 
causcil  by  a  si)ark  from  defendant's  passing  locomotive  with 
a  defective  spark  arrester,  et^*..  the  measure  of  damage  is, 
"How  much  has  the  land  been  depreciatefl  in  value  by  the 
fire?"  And  evidence  is  competent  which  tends  to  show  the 
size  of  the  house,  the  quality  and  cost  of  the  materials  used 
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in- its  construction,  the  workmanship  and  other  relevant  facts 
bearing  on  the  question  of  the  decreased  value  of  the  land. 
lUd, 

16.  Railroads — Rights  of  Wap — Burning — Negligence — Evidence. — 

The  plaintiff  having  !ntro<luced  evidence  tending  to  show 
that  his  lands  had  been  burnt  aver  and  damaged  l)y  fire  com- 
municated to  it  by  a  high  wind  from  a  right  of  way  whereon 
straw,  trash,  tree-tops,  etc.,  had  been  permitted  to  accumu- 
late, and  which  was  being  burnt  over  by  the  defendant,  it 
was  for  the  jury  to  consider.  In  this  case,  upon  the  issue  of 
negligence,  the  condition  of  the  right  of  way.  the  time  of  the 
year,  the  state  of  the  weather.-  whether  the  defendants 
agents  could  sooner  have  employed  the  method  which  had 
proved  sufficient  for  extinguishing  the  fire,  and  all  the  at- 
tendant circumstances;  and  though  the  evidence  was  slight. 
It  was  held  to  be  sufficient.  MizzeU  t\  Manufacturing  Co., 
265. 

17.  Railroads — Rights  of  Way — Burning — Negligence — Evidence — 

Presumptions — Prima  Facie  Case. — When  in  an  action  to  re- 
cover damages  to  his  "lands  caused  from  the  defendant's 
burning  off  its  right  of  way,  the  plaintiff  has  shown  his  dam- 
age from  the  cause  alleged,  which  ordinarily  does  not  pro- 
duce damage,  he  makes  out  a  prima  facie  case  of  negligence, 
which  cannot  be  repelled  but  by  proof  of  care,  or  some  ex- 
traordinary accident  which  makes  care  useless.     Jhid. 

18.  Burnings — Interpretation  of  Fftatutes. — Revisal.  sec.  3346,  does 

not  apply  to  the  burning  off  of  a  right  of  way  by  a  railroad 
company  whereon  straw,  trash,  tree-taps,  and  stubble  had 
been  allowed  to  accumulate;  nor  does  the  statute  apply  un- 
less the  firing  is  voluntary  or  intentional.^  and  not  merely 
accidental  or  necessary.     Ihid. 

19.  Railroads — Rights  of  Wag — ITighirags — Pleadings — Demurrer 

The  complaint  in  an  action  alleging  that  a  railroad  company 
had  hi^d  out  and  used  a  public  road  over  the  plaintiff's  lands 
under  the  care  and  In  the  charge  of  certain  township  road 
commissioners  causing  the  latter  to  go  upon  his  lands  to 
the  side  of  the  railroad  right  of  way,  to  plaintiff's  damage, 
without  allegation  that  the  railroad  company  had  entered 
upon  his  lands  or  committed  any  act  causing  him  injury,  or 
any  relationship  which  would  cause  liability  to  the  railroad 
for  the  acts  of  the  commissioners,  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  as  against  the  railroad 
company,  and  is  demurrable.     Hicks  v.  R.  7?.,  303. 

20.  Railroads  —  Ensr))i(uts — Rights  Acquired — Vsc  hy  Oicmer  of 

Lands. — Only  an  easement  in  lands  passes  from  the  owner 
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to  a  railroad  company  under  comdemnatlon  proceedings 
(Revisal,  sec.  2575),  divesting  all  tlie  rigbts  bt  owners  who 
are  parties  to  the  proceedings  in  such  easement  during  the 
cori)orate  existence  of  the  company  (Revisal,  sec.  2587),  but 
allowing  them  to  use  and  occupy  the  right  of  way  in  any 
manner  not  inconsistent  with  the  easement  acquired.  R.  R. 
V.  McLean,  498.  • 

21.  Railroads — EasemeiUs — Vse   hy  Railroad  —  Necessity — How 

Determined. — A  railroad  company  may  use  and  occupy  a 
right  of  way  acquired  by  It  under  condemnation  proceedings, 
when.  In  its  own  judgment  the  proper  management  and 
business  necessities  of  the  road  may  require  It.     Ihid. 

22.  Railroads — Easements — Additional  Burdens — Owner*s  Compen- 

sation.— When*  a  railroad  company  puts  additional  burdens 
upon  a  right  of  way  which  it  has  acquired  by  condemnation, 
not  properly  embraced  in  the  general  purpose  fo^  which  It 
was  obtained,  the  owner  Is  entitled  to  compensation  for  them. 
Ihid. 

23.  Railroads — Easements — Measure  of  Damages — Minerals — Spe- 

cial Circumstances. — In  awarding  damages' to  the  owner  of 
lands  for  an  easement  therein  acquired  for  railroad  pur- 
poses, there  should,  as  a  general  rule,  be  Included  the  market 
value  of  the  land  actually  covered  by  the  right  of  way,  sub- 
je<'t  to  modification  under  special  circumstances,  as  where 
there  is'a  mineral  deposit  of  the  use  of  which  the  easement 
does  not  interfere.     Ihid. 

24.  Railroads  —  Easements — Measure  of  Damages — Special  Bene- 

fits.— The  owner  of  lands  through  which  a  railroad  has  ac- 
quired a  rijdit  of  way  by  condemnation  is  entitled  to  recover 
therefor  the  damages  done  to  the  remainder  of  the  tract  or 
portions  of  the  land  used  by  him  as  one  tract,  deducting  from 
the  estimate  the  pecuniary  benefits  or  advantages  which  are 
special  and  peculiar  to  the  tract  In  question,  but  not  those 
which  are  shared  by  him  in  common  with  other  owners  of 
lands  of  like  kind  in  the  same  vicinity.  Ihid. 
RAPE. 

Indictment — Rape — Assaitlt  irith  ''IntenV — ''Attempt:' — A  charge 
in  a  bill  of  indictment  of  an  assault  with  an  "attempt"  to 
commit  rape  nec<»s.<;arily  includes  the  charge  of  "intent"  and 
when  the  bill  is  otherwise  sufficient,  it  is  not  defective  be- 
cause it  omitted  to  expressly  charge  the  Intent.  S.  v. 
Hrirctt,  027. 

RATIFICATION.     See  Principal  and  Agent  1. 
REASONABLE  STIPULATIONS.     See  Telegraphs,  2. 
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1.  Debtor  and  Creditor — Insolvent  Corporations — Receivers — Col- 

laterals— Application  of  Dividends — Credits — Bills  and  Notes, 
A  creditor  of  an  Insolvent  corporation  holding  Its  notes  with 
collaterals  Is  entitled  to  a  dividend,  which  the  court  has 
ordered  the  receivers  to  pay  to  its  creditors,  on  the  amount 
the  debtor  is  due  on  the  note,  without  deduction  for  credits 
received  from  the  collaterals;  and  should  there  be  any  col- 
laterals or  proceeds  thereof  after  the  note  has  been  paid  in 
full,  they  should  be  turned  over  to  the  receivers.  Bank  v, 
Flippen,  334. 

2.  Courts — Regularity  of   Proceedings — Presumptions — Receivers 

— Permission  of  Courts  to  Sue — Interpretation  of  Statutes, — 
When  It  appears  from  the  record  that  an  action  has  been 
Instituted  against  a  corporation,  and  after  several  months  a 
receiver  of  the  defendant  has,  upon  motion,  been  made  a 
party  defendant,  without  anything  to  show  when  the  re- 
ceivership was  granted,  the  Judgment  of  the  lower  court  in 
overniling  a  demurrer  to  the  complaint,  upon  the  grounds 
that  It  Is  not  alleged  that  permission  to  sue  the  receiver  had 
been  obtained  from  the  court,  nor  that  the  claim  had  been 
filed,  etc.,  will  be  sustaiped,  every  presumption  being  in 
favor  of  the  regularity  of  the  proceedings  In  the  Superior 
Court,  and  that  Its  Judgment  was  authorized  by  law.  The 
statutoiy  powers  and  duties  of  receivers  of  insolvent  corpo- 
rations relative  to  the  courts'  discretion  for  "good  cause 
shown"  to  allow  suits  against  them,  discussed  by  Aixen,  J. 
Black  V.  Potter  Co.,  468. 

RECORDS.     See  Evidence.  28,  .37,  38;  Appeal  and  Error,  35,  38. 

REFERENCE. 

Reference — Jury  Trial — Evidence. — JLTnder  our  statute,  a  Jury 
trial  after  a  reference,  and  In  the  absence  of  new  matter,  is 
properly  confined,  under  the  Issues,  to  the  evidence  taken 
before  the  referee.     Makely  v.  Montgomery,  589. 

REGISTER  OF  DEEDS. 

1.  Register  of  Deeds — Marriage  License — Venue. — An  action  for 

the  penalty  against  a  register  of  deeds  for  unlawfully  issu- 
ing a  marriage  license  under  Revlsal.  2090,  should  be  tried 
in  the  county  wherein  the  cause  of  action  arises.  Revlsal, 
420(2).     Dio'on  v.  Haar,  341. 

2.  Same — Removal  of   Cause — Practice — Jurisdiction. — ^When  an 

action  for  the  penalty  sought  against  a  register  of  deeds  for 
unlawfully  issuing  a  marriage  license  Is  brought  in  the  wrong 
county,  Revisal,  420  (2),  it  should  be  removed  and  not  dis- 
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missed ;  and  when  after  the  refusal  of  a  justice  of  the  peace 
to  remove  the  cause  to  the  proper  county  and  on  appeal  the 
motion  Is  renewed  in  the  Superior  Court,  the  Judge  should 
order  the  cause  removed  to  the  proper  county,  and  not  re- 
mand It  to  the  justice  who  had  wrongfully  assumed  jurisdic- 
tion.   Ibid. 

3.  Register  of  Deedh — Marriage  License — Defect  of  Vendee — Juris- 

diction. — A  justice  of  the  peace  has  jurisdiction  of  an  action 
against  a  register  of  deeds  for  unlawfully  Issuing  a  mar- 
riage  license,  and  when  service  is  made  in  the  wrong  county, 
the  defect  is  one  of  venue,  and  not  of  jurisdiction.    Ibid. 

4.  Bame  —  Appeal  and  Error  —  Premature  Appeal.  —  An  appeal 

from  the  refusal  of  the  Superior  Court  judge  to  remove  a 
case  to  the  proper  county  (Revlsal,  sec.  420,  2),  wherein 
a  penalty  Is  sought  against  a  register  of  deeds  for  unlawfully 
Issuing  a  marriage  license  (Revlsal,  sec.  2090),  is  not  pre- 
mature.   Ihid. 

5.  Register  of  Deeds  —  Paretit  and  Child  —  Marriage  License — 
N  Written  Consent — From  Whom  Obtained — Interpretation  of 

Statutes. — The  statute  fixes  the  order  in  importance  of  those 
from  whom  the  register  of  deeds  should  obtain  the  written 
consent  for  the  marriage  of  minors  under  eighteen  years  of 
age  (Revlsal,  sec.  2088)  ;  and  when  such  minor  resides  with 
the  father,  which  the  register  could  reasonably  have  ascer- 
tained, the  written  consent  of  the  mother  only  indicates  that 
the  subject  of  the  application  for  the  license  is  under  the 
age  specified,  and  is  not  a  sufficient  defense  by  the  register 
to  an  action  for  the  prescribed  penalty.  Revlsal,  sec.  2090. 
Littleton  v.  Haar,  566. 

REGISTRATION.     See  Evidence,  3;  Mortgages,  8;  Wills,  10,  11. 

RELIGIOUS  SOCIETIES.     See  Trusts  and  Trustees,  1,  2,  3,  4,  5. 

REMAINDERMAN.     See  Estates,  4,  5. 

REMAINDERS.     See  Wills,   1,  2;  Deeds  and  Conveyances,  30,  31; 
Estates,  14,  15,  16,  17. 

REMOVAL  OF  CAUSES. 

1.  Removal  of  Causes — Federal  Courts — Pleadings — Fraudulent 
Joinder — Jurisdiction. — ^When  a  complaint  in  an  action  for 
damages,  alleged  to  have  been  negligently  infiicted  by  a  non- 
resident corporation  and  its  resident  general  manager,  alleges 
in  good  faith  a  joint  wrong,  the  allegations  must  be  consid- 
ered and  passed  upon  as  the  complaint  presents  them,  and  no 
several  controversy  being  presented  which  requires  or  i)er- 
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mits  a  removal  to  the  Federal  courts,  the  cause  should  be 
'  determined  In  the  courts  of  the  State  where  it  was  brought. 
Rea  17.  Mirror  Co.,  24. 

2.  Same — Allegations   of   Petition. — When   the   complaint    In   an 

action  for  damages  against  a  nonresident  corporation  and  its 
resident  general  manager  alleges  in  good  faith  a  joint  wrong 
for  which  the  corporation  and  its  general  manager  are  re- 
sponsible, the  position  that  the  cause  is  properly  determinable 
in  the  State  court,  when  a  proper  motion  with  suflScient  bond 
for  removal  to  the  Federal  court  is  made  and  presented  by 
the  defendant,  is  not  altered  or  affected  by  an  allegation  of 
the  petition  that  the  resident  defendant  was  joined  for  the 
mere  purpose  of  avoiding  removal,  or  with  no  honest  intent 
of  seeking  relief  against  such  resident,  or  the  like,  or  by 
general  allegations  of  fraud iTlent  joinder.     Ibid. 

3.  Same — Motion  to  Remand — Practice. — When  a  petition  for  the 

removal  of  a  cause  from  the  State  tp  the  Federal  court, 
properly  verified  and  accompanied  by  a  proper  and  sufficient 
bond,  has  been  filed  In  the  State  court  In  apt  time,  In  an 
action  brought  against  a  nonresident  corporation  and  its  resi- 
dent manager,  alleging  a  joint  wrong,  and  the  petition  con- 
tains allegations  of  fraudulent  joinder,  together  with  full  and 
direct  statement  of  the  facts  and  circumstances  sufficient,  if 
true,  to  demonstrate  that  there  has  been  such  fraudulent 
joinder  of  the  resident  defendant,  the  jurisdiction  of  the 
State  court  Is  at  an  end  and  the  order  should  be  made  remov- 
ing the  cause,  leaving  the  remedy  for  the  opposing  party  in 
the  Federal  court  upon  motion  to  remand  the  cause  or  other 
proper  procedure  therein.     I  hid. 

4.  Removal  of  Cau^^s — Petition — Verification — Practice. — The  p^ 

tltion  upon  which  a  removal  of  a  cause  from  the  State  to  the 
Federal  court  Is  based,  which  alleges  a  fraudulent  joinder  of 
a  resident  with  a  nonresident  defendant  for  the  purpose  of 
retaining  jurisdiction  in  the  State  courts,  should  be  properly 
verified.     I  hid. 

5.  Removal  of  Causes — Federal  Courts — Diversity  of  Citizenship 

— Filing  Petition  and  Bond— Practice.— The  mere  filing  of  a 
ix^titlon  and  bond  for  the  removal  of  a  suit  from  the  State 
to  the  Federal  court,  on  the  ground  of  diversity  of  citizen- 
ship, does  not  effect  a  transfer,  unless  it  appears  by  the  peti- 
tion that  the  petitioner  has  the  right  to  remove  it.  Herrick 
V.  R.  R.,  307. 

6.  Samc—^rurisdiction — Questions  of  Late. — When  a  nonresident 

defendant  of  this  State  files  his  petition  with  sufficient  alle- 
gations and  b(md  in  a  court  of  this  State  for  the  removal  of 
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REMOVAL  OF  CAVSES— Continued. 

« 

a  cause  to  the  Federal  court,  the  jurisdiction  of  the  State 
Court  ends,  leaving  only  to  the  judge  of  the  State  court  the 
right  to  pass  upon  the  suflSciency  of  the  petition  and  the 
bond.     Ibid, 

7.  Same — Appeal  and  Error. — When  the  State  court  errs  in  re- 

taining jurisdiction  of  a  cause  sought  to  be  removed  to  a 
Federal  court  by  a  nonresident  defendant,  the  Supreme  Court 
of  the  United  States  can.  upon  writ  of  error,  review  its  deci- 
sion, when  affirmed  by  the  highest  appellate  court  of  the 
State.     Ibid. 

8.  Removal  of  Causes — Federal  Court — Diversity  of  Cttisfenship — 

Questions  of  Law — Issues  of  Fact — Jurisdiction. — When  a 
proper  petition  and  sufficient  bond  for  removal  of  a  cause 
from  the  State  to  the  Federal  court  has  been  duly  filed  by  a 
nonresident  defendant  in  the  State  court,  the  latter  court 
cannot  pass  upon  an  issue  of  fact  as  to  whether  the  defendant 
was  a  nonresident,  as  such  an  issue  is  determinable  only  in 
the  Federal  court.    Ibid. 

9.  Rajistcr  of  Deeds  —  Marriage  License  —  Removal  of  Cause — 

Practice  —  Jurisdiction.  —  When  an  action  for  the  penalty 
sought  against  a  register  of  deeds  for  unlawfully  issuing  a 
marriage  license  is  brought  in  the  wrong  county,  Revisal, 
420  (2),  it  should  be  removed  and  not  dismissed;  and  when 
after  the  refusal  of  a  justice  of  the  peace  to  remove  the  cause 
to  the  proper  county  and  on  appeal  the  motion  is  renewed  in 
the  Superior  Court,  the  judge  should  order  the  cause  removed 
to  th^  proper  county,  and  not  remand  it  to  the  justice  who 
had  wrongfully  assumed  jurisdiction.    Dixon  v.  Haar,  341. 

RENTS.     See  Mortgages,  5.  6;  Principal  and  Agent,  7,  8,  9,  10;  Eject- 
'  ment. 

REPUTATION.     See  Evidence,  11. 

RES  ADJUDICATA.     See  Judgments,  1,  2;  Claim  and  Delivery,  2,  3, 
4,  5 ;  Judgments,  16,  24 ;  Motions,  10. 

RESTRAINT  OF  TRADE.     See  Constitutional  Law,  23. 

REVISAL. 

Sec. 

5  (2).  A  nonresident  guardian  may  not  apply  for  removal  of 
public  administrator  here.     Boynton  v.  Heartt,  488. 

5  (5).  Failure  of  a  foreign  executor  to  give  bond  is  an  irregu- 
larity, and  the  act  of  the  clerk  cannot  be  collaterally  at- 
tacked.    Batchelor  v.  Overton,  395. 

# 

IG.     Direct  proceedings  must  be  had  to  attack  an  order  of  the 
clerk  in  appointing  an  administrator  or  executor.     Ibid. 
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Sbc. 

28.  Failure  of  a  foreign  executor  to  give  bond  is  an  irregularity, 
and  the  act  of  the  clerk  cannot  be  collaterally  attacked. 
Ihid. 

35.  The  clerk  of  court  is  not  required  to  transfer  to  the  Su- 
perior Court  for  trial  issues  raised  upon  the  qu^tlon  of 
removing  an  administrator  or  executor.    In  re  Battle,  388. 

101.  The  correctness  of  the  probate  of  a  deed  taken  before  an- 
other requires  the  clerk  to  certify  to  Its  correctness. 
Lupiber  Co.  v.  Branch,  251. 

l(Hk  The  certificate  of  the  clerk  for  registration  of  a  deed  pro- 
bated by  him  is  only  required.    Ihid. 

133  (3).  When  the  mother  is  the  next  of  kin.  Wells  v.  Wells, 
330. 

319.  Failure  of  a  foreign  executor  to  give  bond  Is  an  irregularity, 
and  the  clerk's  act  of  appointment  cannot  be  collaterally 
attacked.    Batch elor  v.  Overton,  395. 

400.  Where  an  agent  has  taken  a  note  for  his  principal,  i>ayable  to 
himself,  as  agent,  he  may  maintain  an  action  thereon  in 
his  own  name.    Martin  v.  Mask,  436. 

404.  An  agent  must  show  his  authority  in  taking  a  note  of  his 
principal  payable  to  himself  as  agent,  to  maintaliran  ac- 
tion thereon,  as  such.    Ihid, 

408.  Discussed  as  to  right  of  feme  covert  to  sue  without  joining 
her  husband.     Whitfield  v.  Boyd,  451. 

420  (2).  Action  for  penalty  for  register  of  deeds  unlawfully  is- 
suing a  marriage  license,  tried  where  cause  arose;  when 
brought  in  wrong  county,  should  be  removed;  appeal  not 
premature.     Dixon  v.  Ha^r,  341. 

451.  Pleadings  in  court  of  justice  of  peace  by  complaint  and  an- 
swer.    Baxter  v.  Irvin,  277. 

512.  Order  of  one  Judge  allowing  time  to  plead  cannot  control  a 
subsequent  judge,  and  from  the  exercise  of  this  discretion 
no  a4)peal  lies.    Church  v.  Church,  564. 

535.  An  exception  that  the  trial  judge  "failed  to  state  in  plain 
and  correct  manner  the  evidence  and  to  explain  the  law"* 
under  this  section,  is  too  vague.  Jackson  v.  Lumber  Co., 
317. 

544.  Issues  arise  from  material  facts  controverted  in  pleadings. 
Gregory  v.  Pinnix,  147. 

570.  Defendant's  recovery  in  claim  and  delivery  is  limited  to  re- 
turn of  the  property  or  its  value,  and  special  damages 
may  be  recovered  in  an  independent  action.  Ludxoick  x\ 
Penny,  104. 
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Sec. 

591.  A  case  on  appeal  consisting  of  stenographer's  notes  will  be 
dismissed.    Skipper  v.  Lumber  Co,,  322, 

614.  Semhle,  this  section  would  not  apply  upon  a  motion  io 
quash  an  execution  In  this  case,  because  of  the  fact  that 
the  cleric  ordered  it,  and  it  was  irregular.  Williams  v. 
Dunn,  400. 

641.     Purchaser  at  mortgage  sale  takes  with  notice  of  terras  of 
sale  expressed  in  the  mortgage.     Euhanks  v.  Berton,  230. 

653.  As  to  when  and  for  what  period  defendant  in  ejectment 

may  recover  for  betterments,  and  applied  to  married  wo- 
men.    Whitfield  V.  Boyd,  451. 

654.  The  provisions  in  this  case  of  an  action  for  possession  as  to 

the  measure  of  damages  and  betterments  controlled  by  this 
section.    Ihid. 

655.  As  to  when  and  for  what  period  defendant  in  ejectment 

may    recover    for    t)etterment8,    and    applied    to    married 
women.    Ibid, 

656.  As  to  when  and  for  what  period  defendant   in   ejectment 

may    recover   for   betterments,    and    applied    to    married 
women.      Ibid. 

657.  As  to  when   and   for  what  period  defendant  in  ejectment 

may    recover    for   betterments,    and    applied    to   married 
women.      Ibid. 

658.  As  to  when  and  for  what  period  defendant  in  ejectment 

may    recover    for    betterments,    and    applied    to   married 
'   women.    Ibid. 

710.  In  partition  proceedings  issues  arise  from  material  facts 
controverted  in  pleadings.     Qregory  v.  Pinnix,  147. 

817.  Expenses  in  attending  the  hearing  are  not  recoverable  by  a 
party  enjoined.    Midgett  v.  Vann,  128. 

826.  Quo  irarranto  brought  in  name  of  State  on  relation  of 
Attorney-General,  where  the  powers  of  the  oflSce  are  ex- 
ercised.   Midgett  v.  Gray,  133. 

826.  In   quo   warranto   leave   of  Attorney -General    must   be   ob- 

tained   before   commencement   of    proceedings,    or    after- 
wards supplied.    Ibid. 

827.  In  quo  warranto  leave  of  Attorney-General   must  first  be 

obtained  or  afterwards  supplied.     Ibid. 

828.  In  quo  warranto  leave  of  Attorney-General  must  first  be 

obtained  or  afterwards  supplied.    Ibid. 

829.  In   quo  ttmrranto  leave  of  Attorney-General  must  first  be 

obtained  or  afterwards  supplied.    Ibid. 
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Sec. 

.*<30.  In  quo  ican'anto  leave  of  Attorney-General  must  first  be 
obtained  or  afterwards  supplied.     Ihid. 

990.  It  is  only  required  that  the  clerk  certify  to  the  correctness 
of  the  probate  of  a  deed  when  it  is  taken  by  another  offi- 
cer.    Lumber  Co.  v.  Branch,  251. 

V.\09.  In  an  action  by  a  county  to  have  an  obstruction  removed 
from  a  stream,  it  is  not  necessary  that  it  be  in  the  name 
of  the  county  commissioners.    Lenoir  v.  Crahtree,  357. 

1310.  In  an  action  l)y  a  county  to  have  an  obstruction  removed 
from  a  stream,  it  is  not  necessary  that  it  be  in  the  name 
of  the  county  commissioners.     Ihid. 

1317.  Apr>ointment  of  fence  commissioners  by  county  commission- 
ers cannot  l>e  collaterally  attacked  or  called  In  question 
by  injunction.     Tripp  r.  Commissioners,  180. 

1.31^.  r)nty  of  county  commissioners  to  provide  necessary  draw- 
bridges.    Lenoir  v.  Crahtree,  357. 

1458.  Oral   pleadings   to  be  entered   by   justice  of  peace  on   his 

dttcket :  reference  to  written  pleadings  made  on  the  jus- 
tice of  peace  docket.    Baxter  r.  Irvin,  277. 

1459.  Answer  in  court  of  justice  of  the  peace  must  state  facts  con- 

stituting a  defense  or  counterclaim.    Ibid. 

1400.  Answer  in  court  of  justice  of  the  peace  must  state  facts  con- 
stituting a  defense  or  counterclaim.     Ibid, 

1571.  Electrical  companies  may  condemn  lands.  Wissler  v.  Potcer 
Co..  4fi5. 

1577.     Electrical  companies  may  condemn  lands.     Ibid, 

1596.  CertltieiJ  copies  of  abstracts  of  grants,  as  evidence.  Rieh- 
ards  v.  Lumber  Co.,  54. 

IftlS.  Copies  of  letters  testamentary  must  be  properly  certified  to 
be  competent  as  evidence.     Riley  v.  Carter,  484. 

1019.  Copies  of  letters  testamentary  must  be  properly  certified  to 
be  competent  as  evidence.     Ibid, 

1093  (3).  Statute  does  not  run  In  favor  of  a  claimant  under  a  void 
grant  except  by  sufficient  adverse  possession ;  testimony  as 
to  swamp  lands  upon  witness's  observation ;  when  not  sub- 
je<'t  to  entry:  what  constitutes  swamp  lands:  burden  of 
proof :  when  void  under  section  4047 :  the  board  of  educa- 
tion presum*Hl  to  be  the  owner.  Board  of  Education  i\ 
Lumber  Co..  313. 

1809.  An  action  upon  a  cotton-future  contract  cannot  be  main- 
tained here.  The  purcUaser  of  such  draft  with  knowledge 
is  not  an  innocent  party.    Burrus  v.  Witcover,  384. 
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2088.    The  order  of  consent  to  be  obtained  by  the  register  of  deeds 

for  issuing  a  license  to  a  minor  Is  stated  in  this  section. 

Littleton  v.  Haafj  566. 

2090.  Consent  of  mother  not  sufficient  for  register  of  deeds  to  issue 
license  to  minor,  when  the  father's  consent  is  obtainable. 
lUd. 

2090.  Appeal  from  removal  of  action  to  proper  venue  in  an  action 
for  i)enalty  against  register  of  deeds  for  unlawfully  issu- 
ing a  marriage  license  is  not  premature.  Dixon  v.  Haar, 
341. 

2108.  Contracts  of  separation  between  husband  and  wife,  involving 

the  release  of  mutual  rights  of  each  in  the  property  of  the 
other,  must  be  ex€»cuted  under  the  requirements  of  section 
2107.     ArchheU  v.  Archbcll,  409. 

2109.  Certain  contracts  of  separation  between  husband  and  wife 

affecting  the  property  of  the  wife  must  be  executed  in  ac- 
cordance with  the  provisions  of  this  section.     Ibid, 

2215.  The  provisions  made  as  to  warranties  in  case  of  unqualified 
indorsements  refer  to  lawful  transactions.  Sedhury  v. 
Duffy,  432. 

2506.  A  partition  of  the  whole  lands  is  only  authorized,  and  a 
purchaser  at  the  sale,  not  confirmed,  is  not  a  tenant  in 
common.    Patillo  v.  Lytle,  92. 

2575.  Only  an  easement  passes  to  railroad  company  upon  condem- 
nation of  lands.  Owners  may  use,  not  inconsistent  with 
easement.    R.  R.  v.  McLean,  498. 

2.587.  Easements  acquired  by  railroads  by  condemnation  continue 
during  corporate  existence.  Owners  may  use,  not  incon- 
sistent with  easement.     Ibid, 

2686.  To  establish  cartways,  etc.,  over  lands  of  others  the  statute 
must  be  followed.     Lumber  Co.  v.  Cedar  Works,  161. 

2686.  The  petition  for  a  cartway  in  this  case  stated  sufficient 
facts;  claim  of  prescriptive  rights  is  inconsistent.     Ibid. 

2698.  Til  is  section  does  not  apply  to  passenger  alighting  at  regular 
station  after  the  train  has  stopped.    Kearney  v.  R.  R.,  521. 

2698.  County  commissioners  may  provide  drawbridges,  and  it  is 
discretionary  as  to  their  turning  both  ways.  Lenoir  v. 
Crab  tree,  357. 

2803.  The  action  of  the  Superior  Court  in  fixing  expert  fees  is  res 
judicata  as  to  the  amount,  leaving  open  the  question  of 
legality.     Chadicick  v.  Insurance  Co.,  380. 
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2859.  Remainderman  may  pay  taxes  on  the  land  and  maintain  an 
action  to  recover  them.    Smith  v.  Miller^  98. 

2863.    Taxes  not  a  lien  on  personal  property.    Berry  v.  Davis,  170. 

2863.  Requirements  that  notice  of  lien  on  land  for  taxes  must  be 
given  to  mortgagee,  etc.,  are  valid.    Berry  v.  Davis,  170. 

2869.  Lien  on  property  of  delinquent  taxpayer  not  enforcible  after 
a  year,  etc.     Ibid. 

2886.  Seizure  of  i)ersonal  property  for  taxes  not  aCfected  by  cer- 
tain transfers ;  exception.    Ibid. 

2934.  A  city  may  require  license  tax  from  fertilizer  agents  or 
dealers,  etc.     Guatw  Co.  v.  New  Bern,  354. 

3133.  It  is  necessary  for  copy  of  a  will,  probated  in  another  State, 
to  be  registered  here,  that  it  be  duly  certified  and  authenti- 
cated by  the  clerk  who  allowed  it  for  probate.  RHey  v. 
Carter,  484. 

•  3271.    By  their  verdict  the  jury  should  show  the  degree  of  murder 
found  against  the  prisoner.     *S'.  v.  Bagley,  608. 

3346.  This  section  does  not  apply  to  burning  off  railroad  right  of 
way;  the  firing  must  be  voluntary  and  intentional,  not 
merely  accidental  or  necessary.  Mizzell  v.  Manufacturing 
Co.,  265. 

3524.  The  person  must  be  "unmarried"  as  well  as  a  minor,  to  con- 

vict for  unlawful  sale  of  intoxicating  liquor.     Spencer  v. 
Fisher,  264. 

3525.  The  person  must  be  "unmarried"  as  well  as  a  minor,  for  con- 

viction of  unlawful  sale  of  intoxicating  liquor.  ,Ibid. 

3823.  An  action  upon  a   cotton-future  contract  cannot  be  main- 

tained here.    The  purchaser  of  such  draft  with  knowl- 
edge is  not  an  innocent  party.     Burru^  v.  Witcover,  384. 

« 

3824.  An  action  upon  a   cotton-future  contract  cannot  be  main- 

tained here.    A  purchaser  of  such  draft  with  knowledge  is 
not  an  innocent  party.     Ibid. 

3949.  The  measure  of  damages  for  furnishing  deficient  fertilizer, 
the  difference  in  value  caused  by  deficiency.  Fertilizer 
Works  V.  McLairhom,  274. 

3955.  Payment  of  fertilizer  inspection  tax  does  not  relieve  pay- 
ment of  property  tax,  and  the  act  is  constitutional.  Ouano 
Co.  V.  Biddle,  212. 

4047.  When  grants  to  State's  lands  are  void  the  board  of  education 
is  presumed  the  owner,  under  section  1693  (3).  Board  of 
Education  v.  Lumber  Co.,  313. 
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4048.     Statute  does  not  run  In  favor  of  a  claimant  under  a  void 
grant,  except  by  suflScient  adverse  possession.    Ibid. 

RIGHTS  OF  WAT.     See  Railroads,  2,  3,  8,  16,  17,  19. 

ROAD  SUPERVISORS.     See  Easements,  11;  Roads  and  Highways, 
11. 

ROADS  AND  HIGHWAYS.     See  Easements,  10.  * 

1.  Railroads — Tramways — "Waj/   by  yecessity*' — Pleadings. — For 

the  plea  of  "a  way  by  necessity"  to  lands  to  be  available,  it 
must  be  pleaded  with  particularity,  setting  out  the  facts 
from  which  it  may  be  seen  by  the  courts  that  the  necessity 
for  the  way  exists,  and  a  general  plea  is  not  sufficient 
Lumber  Co.  v.  Cedar  Works,  161. 

2.  Railroad-'^ — Tramways  —  *'Way   by  Necessitj/'^  —  Presumption 

from  Ora^its — Privity — Unity  of  Possession. — A  way  of  ne- 
cessity known  to  the  common  law  arises  only  by  Implication 
in  favor  of  a  grantee,  and  being  founded  on  a  grant,  it  can 
only  arise  between  grantor  and  grantee,  and  may  not  be  pre- 
sumed or  acquired  over  the  land  of  a  stranger,  or  where 
there  is  no  privity  of  title  and  unity  of  ownership.     Ibid. 

3.  Same — Tti convenience. — When  there  Is  a  grant  from  which  the 

law  may  imply  "a  way  by  necessity,"  mere  Inconvenience 
will  not  suffice  to  justify  it.     Ibid. 

4.  Railroads — Trannray — '*Way  by  Necessity'' — Interpretation  of 

Statutes. — The  right  to  establish  cartways,  tramways,  etc., 
over  tho  lands  of  another,  when  no  such  right  arises  by  im- 
plication of  law,  is  regulated  in  this  State  by  statute,  and 
one  who  desires  to  cross  the  lands  of  another  for  the  pur- 
I)ose  of  removing  timber,  or  for  other  purposes,  must  follow 
the  statute  or  purchase  the  right.     Revisal,  sec.  2686.     Ibid. 

5.  Public  High WMys — Carticays — Petition — Sufficiency — Bern urrer 

Ore  Tenus — Interpretation  of  Statutes. — A  petition  for  a 
cartway  over  the  lands  of  the  respondents  alleged  that  it 
was  necessary  in  order  to  get  a  convenient  pathway  and 
outlet  to  the  public  road  to  cross  the  respondents*  land,  and 
that  the  respondents  closed  up  an  old  pathway  which  had 
run  through  their,  lands  for  over  forty  years,  greatly  to  the 
detriment  and  inconvenience  of  the  petitioners :  Held,  the 
petition  stated  facts  sufficient  to  constitute  a  cause  of  action, 
and  it  should  not  be  dismissed  upon  a  demurrer  ore  tenus. 
Revisal.  sec.  2r»8r>.      Barber  r.  Oriffin,  348. 

6.  Public    Highways — Prescriptive   Rights — Easentent — Inconsist- 

ent Pleadings. — A  claim  of  a  prescriptive  right  to  the  use  of 
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Jin  old  pathway  across  the  respondents'  land,  or  of  an  case- 
ment therein,  is  inconsistent  with  the  character  of  proceed- 
injJTs  by  petition  to  get  a  convenient  pathway  and  outlet  to 
•  a  public  road  across  the  respondents'  lands.  Revlsal,  sec. 
2686,     Ihid. 

7.  High  traps  —  Cart  way  ft  —  Condemnation  —  Eminent    Domain. — 

Cartways  are  ^Ma^Z-publlc  roads  in  which  the  public  have  a 
direct,  personal  interest,  and  condemnation  of  private  prop- 
erty for  such  a  use  is  sustained  as  a  valid  exercise  of  the 
power  of  eminent  domain.    Ihid. 

8.  Puhlic  nighieays  —  Cartways  —  Old  Cartways — Evidence. — In 

procee<lings  under  a  petition  for  a  cartway  over  respondents' 
lands  there  was  evidence  tending  to  show  that  the  respond- 
ents had  closed  up  an  old  pathway  across  tlieir  lands  to  the 
petitioners*  great  Inconvenience,  etc. :  Held,  evidence  as  to 
the  use  of  the  old  pathway,  its  convenience  and  directness, 
was  competent  as  tending  to  prove  Its  convenience  to  the 
public,  permitting  the  jurors,  should  they  see  fit,  to  lay  out 
'  the  new  pathway  over  the  route  of  the  old  one.     Fbid. 

0.  Public  Highways — Cartways — Proceedings  to  Establish — Evi- 
dence— Elements  for  Consideration. — In  proceedings  under  a 
petition  for  a  cartway  over  respondents*  lands,  a  request  for 
instructions  is  properly  refused,  that  if  petitioners  by  acting 
together  can  establish  a  cartway  over  tlieir  own  lands  to 
.the  public  road,  they  are  not  entitled  to  the  cartway  over 
the  respondents*  lands,  for  It  ignores  the  question  of  dis- 
tance, convenience,  and  reasonableness.    Ibid. 

10.  Railroads — Rights  of  Way — Highways — Pleadings — Demurrer. 

The  complaint  in  an  action  alleging  that  a  railroad  company 
had  laid  out  and  used  a  public  road  over  the  plalntiflTs  lands 
under  the  care  and  in  the  charge  of  certain  township  road 
commissioners,  causing  the  latter  to  go  upon  his  lands  to  the 
side  of  the  railroad  right  of  way,  to  plaintlflf*8  damage,  with- 
out allegation  that  the  railroad  company  had  entered  upon 
his  lands  or  committed  any  act  causinc:  him  injury,  or  any 
relationship  which  would  cause  liability  to  the  railroad  for 
the  acts  of  the  commissioners,  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  as  against  the  railroad  com- 
pany, and  is  demurrable.     Hicks  v.  R,  i?.,  393. 

11.  Highirays — Cartirays — Road  S!Hi)ervisors — Obedience  to  Valid 

Orders — Indictment. — Held  in  this  case,  Irregularities  in  cer- 
tain proceedings  by  road  supervisors  to  lay  off  a  cartway 
over  certain  lands,  under  which  the  defendant  assumed  to  act 
officially  in  removing  a  part  of  a  fence  where  the  proposed 
cartway  was  to  be,  does  not  subject  the  defendant  to  an  In- 
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dictment  for  obeying  the  order  of  the  supervisors,  which,  it 
Is  further  held,  they  had  jurisdiction  to  make.  8.  v.  Hardy, 
052. 

RULE  IN  SHELLEY'S  CASE.     See  Deeds  and  Conveyances,  31,  33; 
Estates,  14,  15,  16,  17. 

SAFE  APPLIANCES.     See  Negligence,  3,  S,  9,  10.  11.  12. 

SALES.     See  Intoxicating  Lftiuors ;  Executors  and  Administrators.  1, 
2,3. 

1.  Judicial   Sales — Courts — Death  of   Commissioner — Deeds   and 

Conveyances — Custodia  Legis — Motion  in  Cause — Procedure. 
When  a  commissioner  appointed  by  the  court  to  sell  land 
has  done  so  in  accordance  with  the  order,  and  has  since 
died  without  making  a  deed  thereof  to  the  purchaser  at  the 
sale  who  has  paid  the  purchase  money,  the  lands  remain  in 
custodia  legis,  and  the  remedy  of  an  assignee  of  the  pur- 
chaser in  possession  under  the  sale  is  by  motion  in  the 
original  cause  for  the  appointment  of  a  commissioner  to 
complete  the  transaction  by  making  a  proper  deed.  Camp- 
hell  V.  Farley,  42. 

2.  Judicial  Sales — Order  as  to  Payment — Directory — Time  Not  of 

the  Essence — Irregularities. — When  a  sale  of  lands  has  been 
made  by  a  commissioner  appointed  by  the  court  under  an 
order  that  the  purchaser  at  the  sale  pay  the  purchase  money 
by  a  certain  time,  and  the  purchase  money  has  either  been 
paid  and  accepted  by  the  court  or  the  proper  parties  in 
interest  at  a  different  or  later  date,  it  is  immaterial  that  it 
was  not  paid  ad  diem,  the  order  being  merely  directory,  and 
time  not  being  of  the  essence  of  the  cpntract,  but  the  matter 
being  within  the  discretion  and  control  of  the  court.     Ihid. 

3.  Judicial   Sales  —  Courts  —  Confirmation  —  Nunc  Pro   Tunc.  — 

When  it  appears  that  a  purchaser  at  a  judicial  sale  is  en- 
titled, under  his  motion  in  the  cause,  to  have  another  com- 
missioner appointed  to  make  him  a  deed,  which  had  not 
been  done,  owing  to  the  death  of  a  former  commissioner,  and 
it  also  api)ears  that  the  sale  has  not  been  confirmed  by  the 
court,  the  confirmation  may  be  made  nunc  pro  tunc,  if  it  is 
not  dispensed  with  by  an  agreement  of  the  parties.    Ihid. 

4.  Tenants    in    Common — Partition — Sale — ''Preferred   Proposer'* 

— Confirmation. — The  highest  bidder  at  a  sale  of  lands  in 
proceedings  for  partition  by  tenants  in  common  cannot  be 
an  Innocent:  purchaser  until  the  sale  is  confirmed  by  the 
court,  and  until  it  Is.  the  bidder  is  only  regarded  as  a  "pre- 
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ferred  propoeer,"  and  is  presumed  to  know  that  his  bid  is 
subject  to  the  condition  of  Its  acceptance  or  rejection  by 
the  court.     PatilU)  t?.  Lytic,  02. 

5.  Commissioner  to  Sell  Lands — Taxes — Liens — Order  of  Court — 

Parties  in  Interest. — An  order  of  court  tliat  a  commissioner, 
appointed  to  sell  lands,  pay  taxes  and  assessments  against 
the  property,  constituting  a  lien  thereon,  is  valid  and 
proper,  being  necessary  for  tlie  protection  of  the  interests 
of  the  parties.     Smith  v.  MUler.  98. 

6.  Same. — Parties  Interested  in  lands  which  have  been  ordered 

by  the  court  to  he  sold  by  its  commissioner  cannot  avail 
themselves  of  the  benefit  of  an  order  that  the  commissioner 
pay  the  taxes  and  assessments  constituting  a  lien  on  the 
land,  and  then  be  heard  to  complain  of  itis  validity.    Ibid. 

7.  Saute — Future  Taxes. — An  order  of  court  that  a  commissioner 

of  the  court  appointed  to  sell  the  lands  in  controversy  pay  "all 
such  taxes  and  assessments  as  are  and  have  been  levied"  is 
sufficiently  comprehensive  in  its  terms  to  include  tlie  past, 
present,  and  future  taxes  and  assessments.     Ibid. 

8.  Same — Title. — An  onler  of   court   that   its  commissioner   ap- 

])ointed  to  sell  the  land  in  controversy  pay  oflP  such  future 
taxes  and  assessments  as  may  constitute  a  lien  on  the  lands 
is  valid,  when  it  is  made  in  the  interest  of  the  parties  and 
in  protection  of  their  title.     Ibid. 

9.  Sawe — Commissioner  to  Sell — Purchaser — Clear  Title — Inter- 

pretation of  Statutes. — When  a  commissioner  is  appointed 
l>y  the  court  to  sell  lands,  in  which  there  is  an  estate  in 
remainder  after  a*  life  estate,  an  order  directing  him  to  pay 
*'all  such  taxes  and  assessments  as  are  and  have  been  levied'* 
thereon  is  valid,  and  will  l>e  allowed  out  6f  the  proceeds 
of  the  sale  of  the  lands,  the  object  of  the  law  being  to  pass  a 
cJear  title  to  the  purchaser.     Revisal,  sees.  2857,  2858.    Ibid. 

10.  Commissioner  to  Sell  Lands — Order  of  Court — Commissions  Ah 
lowed — Appeal  and  Error. — An  order  of  court  allowing  a 
certain  sum  to  a  commissioner  for  the  sale  of  lands  in  dis- 
inite,  not  excepted  to,  will  be  presumed,  on.  appeal,  to  have 
been  made  by  the  lower  court  upon  a  full  consideration  of  all 
the  facts  and  circumstances,  and  will  therefore  be  upheld. 
The  question  in  this  case,  as  to  the  power  of  another  judge 
subsequently  holding  court  in  the  county  to  review  such  an 
order,  was  stated  by  the  Court,  but  not  determined,  it  not 
being  deemed  necessary  to  pass  upon  it.     Ibid. 
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11.  Commission  to  Sell  Lands — Void  Sales — Personal  Dealings — 

Judgment — Credits-^Disposition  of  Proceeds  of  Sale — Appeal 
and  Error. — A  commissioner  appointed  by  the  court  disbursed 
a  large  sum  in  the  manufacture  of  concrete  blocks  for  use  in 
the  construction  of  a  building  on  the  land.  The  court  l)e low- 
found  as  a  fact  that  the  blocks  were  manufactured  by  the 
conmiissioner  in  his  individual  capacity,  and  was  not  the 
property*^f  the  estate,  as  he,  personally,  could  not  make  a 
valid  sale  to  himself  as  commissioner,  and  ordered  the  blocks 
to  l)e  sold  and  the  proceed^  applied  as  a  credit  on  a  judgment 
rendered  against  the  commissioner:  Heldy  the  sale  of  the 
bloelvs  uiider  tlie  order  was  void,  and  the  commissioner  in  his 
individual  capacity  is  entitled  to  have  the  value  of  the  blocks, 
or  at  least  the  proceeds  of  the  sale,  paid  to  him.    Ibid. 

12.  Pnncipal    and   Agent — Vendor   and    Vendee — Commissions   on 

Sales — Lands — Purchaser,  ''Readyy  Able,  and  Willing.'' — For 
an  agent  to  recover  commissions  for  the  sale  of  lands,  he 
must  show  that  he  found  a  purchaser  who  was  ready,  able, 
and  willing  to  buy  ui)on  the  terms  prescribed  by  the  owner. 
Clark  V.  Lumber  Co.,  139. 

13.  Contracts — Telegrams — Vendor  and  Vendee — Terms  of  Sale — 

Interpretation. — In  reply  to  defendant's  letter  offering  corn 
at  a  certain  price,  without  stipulation  as  to  time  of  delivery, 
plaintiff  telegraphed :  "letter-  23.  Book  400  cracked  corn. 
Shipment  thirty  days,  if  possible.  Answer  immediately  by 
wire"  ;  to  which  defendant  replied  :  "Booked  cracke<l  corn"  : 
Held,  under  the  contract,  the  defendant  was  obliged  to  sell  to 
plaintiff  cracked  corn  in  the  quantity  and  at  the  i)rice  named 
if  ordered  within  thirty  days,  and  not  thereafter.  Jennefte 
V.  Hag  and  Grain  Co..  lilO. 

14.  Contracts,  ^yrittcn — Conditional  Sale — Parol  Contracts — Reser- 

ration  of  Title — Statute  of  Frauds. — A  parol  contract  of 
conditional  sale  of  personal  proi>erty  Is  not  valid  as  against 
an  Innocent  purchaser  for  value  unless  reduced  to  writing 
and  re<*orde<l ;  when  the  (*outract  Is  executory,  the  title 
thereiuuler  does  not  vest  In  the  vendee  until  the  purchase 
price  has  been  paid.     Robertson  v.  Hudson.  210. 

15.  Mortgages — Foreclosure — Poxcer  of  Sale — Strict  Compliance — 

Xotice  of  Sale — Invalid  Sale. — When  a  power  of  sale  is  given 
In  a  mortgage,  a  strict  compliance  with  the  terms  on  which 
it  Is  to  l)e  exerciseil  is  necessary;  and  when  it  is  prescribed 
that  the  notice  of  sale  be  posted  at  the  courthouse  d(M)r  and 
four  other  public  places,  a  sale  thereunder  is  invalid  If  the 
notice  Is  posted  at  the  courthouse  door  and  three  other  public 
places.    The  effect  of  Revlsal,  sec.  041,  was  not  before  the 
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Court  In  this  case,  and  it  was  not  construed.  Eubanks  v. 
Becton,  230. 

16.  Sanve — Purchaser — \otice. — A   purchaser   at   a   sale  of   lands 

under  a  mortgage  with  power  of  sale  Is  a  purchaser  with 
notice  of  the  terms  under  which  fhe  power  of  sale,  as  therein 
expressed,  must  be  exercised,  and  his  deed  is  invalid  wh«i 
the  terms  of  sale  of  the  mortgnge  antedating  Revisal.  sec. 
641.  are  not  in  strictness  pursued.    Ibid. 

17.  Mortgages — Foreclosure — Invalid  f^ale — Purchaser — Rental  of 

Mortgagor — Waiver — Knowledge. — In  order  to  waive  an  ir- 
regularity In  the  exercise  of  the  power  of  sale  contained  in  a 
mortgage,  it  is  necessary  that  the  acts  alleged  as  a  waiver  be 
committed  with  the  knowledge  of  the  one  who  does  them; 
and  a  mortgagor  after  an  invalid  sale  for  failure  of  the  mort- 
gagee to  strictly  observe  the  terms  thereof,  without  knowl- 
edge of  the  Irregularity,  does  not  waive  It  by  subsequently 
renting  the  lands  from  the  purchaser.     Ibid. 

18.  Same — Application  of  Rents. — The  rents  collected  of  the  mort- 

gagor who  has  rented  from  the  i)urcha8er  of  lands  after  an 
invalid  sale,  and  who  has  not  waived  its  irregularities,  must 
be  applied  to  the  payment  of  the  mortgage  debt.     Ibid. 

19.  Mortgages — Foreclosure — Invalid  Sale — Equitable  Assignment. 

A  deed  of  mortgaged  lands  made  to  a  purchaser  at  a  fore- 
closure sale,  which  i.s  inoi>eratlve,  is  valid  only  as  an  equi- 
table assignment  of  the  note  and  mortgage,  and  the  mort- 
gagor, nothing  else  appearing.  Is  entitled  to  an  accounting. 
Ibid. 

SALES,  rXLAWFri^     See  Cocaine. 
SATISFACTION.     See  Judgment,  4. 
SCHOOL  DISTRICTS.     See  Statutes,  1.  2. 
SCHOOL  TRVSTEES.     See  Bond  Issues.  3,  4. 

S(  HOOLS  AND  SCHOOL  DISTRICTS. 

1.  Cities  and  Totcns — Sclwol  Committees — Discietionary  Potcers 

— Aldermen — Supervision. — The  Board  of  Aldermen  of  Char- 
lotte have  no  8ui)ervls(fry  power  of  the  school  committee  of 
that  city  in  selecting  a  site,  etc.,  for  school  puri>oses.  School 
Co)nwisfiioncrs  v.  Ahlrmien.  present  volume.  101.  cited  and 
applied,    yeirton  v.  School  Committee.  186. 

2.  (^iticH  and  Towns — Schfjol  Committees — Discretionary  Potcers 

— Poirrr  of  Courts — Abuse  of  Discretion. — The  courts  may 
not  Interfere  with  discretionary  powers  conferred  on  school 
connnltte(*s  In  their  administration  of  school  affairs,  unless 
their  action  is  so  clearly  unreasonable  as  to  amount  to  an 
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oppressive  and  manifest  abuse  of  the  discretion  conferred. 
Ihid. 

3.  Same — Evidence. — In  this  proceeding  Involving  the  right  of  the 

school  committee  of  the  city  of  Charlotte  to  select  and  build 
upon  a  certain  site  selected  for  public  school  purposes,  It  is 
Held,  upon  the  affidavits  tending  to  show  the  site  complained 
of  was  properly  selected,  that  the  court  cannot  inquire  into 
the  discretion  of  the  committee  in  selecting  it,  there  being  ho 
sufficient  evidence  that  this  discretion  was  unreasonably  or 
arbitrarily  exercised.    Ibid, 

4.  Municipalities — Discretionary  Powers — Mandamus — Practice. — 

Mandamus  does  not  lie  to  enforce  the  exercise  of  a  discre- 
tionary power  vested  In  the  officials  of  a  municipal  corpora- 
tion by  the  Legislature,  in  any  given  or  specified  way.  School 
Cotmnissioners  v.  Aldermen,  191. 

5.  Statutes — Interpretation  —  Municipalities  — Aldermen — School 

Board — Discretion. — A  charter  of  a  city  which  provides  for 
the  maintenance  of  public  schools,  creating  a  board  of  com- 
missioners with  exclusive  control,  separate  from  the  board  of 
*  aldermen,  with  ample  power  to  purchase  sites  and  to  provide 
necessary  school  buildings  and  facilities;  to  employ  teachers 
and  fix  their  salaries,  etc.;  and,  In  general,  to  do  anything 
that  may  be  necessary  and  proper  to  open  and  conduct  a  suf- 
ficient number  of  schools  to  meet  the  needs  of  the  scholastic 
population  of  the  city,  etc.,  leaves  nothing  to  the  discretion 
of  the  board  of  aldermen  of  the  citjr  in  regard  to  the  selec- 
tion of  a  site  for  school  purposes  by  the  school  commissioners 
of  the  town ;  and  the  board  of  aldermen  are  without  author- 
ity to  withhold  from  the  school  commissioners  moneys  re- 
ceived by  them  from  a  valid  bond  Issue  they  were  authorize*! 
to  Issue  for  school  purposes,  upon  their  assumption  that  a 
certain  site  in  which  the  money  was  to  be  Invested  by  the 
school  commissioners  was  not  one  suitable  for  the  purposes 
intended.    Ihid. 

6.  Statutes  —  Interpretation  —  Municipalities  —  School    Board  — 

Board  of  Aldermen — Discretionary  Poicers. — A  general  legis- 
lative iK)wer  of  government  and  control  over  a  city  given  to 
the  board  of  aldermen  will  not  be  so  construed  as  to  defeat 
the  clearly  expressed  Intention  of  another  part  of  the  act  giv- 
ing to  a  board  of  school  trustees  the  exclusive  control  of 
schools  of  the  city,  with  the  power  to  select  sites  for  schools 
therein,  etc..  so  as  to  permit  the  board  of  aldermen  a  discre- 
tionary power  to  withhold  moneys  obtained  for  school  pur- 
poses, or  to  determine  whether  a  site  selected  by  the  school 
trustees  was  a  suitable  one.  ^Ihid. 
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SC^IENTEK.     See  Fraud  and  Mistake,  6,  7. 

SEAL.     See  State's  Lands,  3. 

SECRETARY  OF  STATE.     See  State's  Lands,  1,  2,  3,  5. 

SETTLEMENT.     See  Taxation,  5. 

SEVERANCE.     See  Action ;  Courts,  36.  ' 

SPIRITl'Ol'S  LIQUORS.     See  Intoxicating  Llqudrs,  1. 

STARE  DECISIS.     See  Deeds  and  (Conveyances,  33. 

STATE'S  LANDS. 

1.  Gratits  of  Land — Countersignature — Deputy  Clerk — Invalidity. 

A  countersignature  by  the  chief  clerk  to  the  Secretary  of 
State  on  a  grant  for  lands  held  void  under  the  doctrine  of 
Riehards  v.  Lumber  Co.,  present  volume,  54.  Fotvler  v.  De- 
velopment Co.,  48. 

2.  8anw — Correction — Validity. — When    the    countersignature    of 

the  Se<Tetary  of  State  correctly  api)ears  on  a  grant  in  all 
respects  regular  In  form,  the  validity  of  the  grant  will  not 
be  affected  because  a  void  attempted  countersignature  of 
the  Secretary  appears  thereon  as  having  been  made  by  the 
chief  clerk  In  his  office.     Ihid. 

3.  Grants  of  Land — Regular  in  Fonn — Countersignature — Seal — 

Entry — Prcftumptions. — A  grant  of  land  under  the  great  seal 
of  the  State,  regular  In  substance  and  form,  had  thereon 
the  following  countersignature  by  the  Secretary  of  State: 
"Secretary's  office.  May  21.  1809.  11.- J.  Menninger,  Secretary^ 
of  State."  The  countersignature  held  sufficient,  and  the 
reference  to  the  Secretary  of  State's  office,  with  the  entry 
plat  as  well  as  the  great  seal  affixe<l  to  the  grant,  shows  that 
the  grant  was  duly  Issued  upon  the  payment  of  the  money. 
Ibid. 

4.  Words  and  Phrases — "Countersign."' — The  verb  "countersign'* 

means  "to  sign  on  the  opposite  side"  or  in  addition  to  the 
signature  of  another,  and  the  noun  means  "the  signature  of 
a  secretary  or  other  officer  to  a  writing,  or  writings,  added 
to  that  by  the  principal  or  superior  to  attest  its  authen- 
ticity."    Richards  v.  Lumber  Co.,  54. 

5.  Same — Grants  of  Land — Secretary  of  State. — Within  the  in- 

tent and  meaning  of  our  Constitution,  Art.  Ill,  sec.  16,  it  Is 
not  re(iuired  that  the  Secretary  of  State  "countersign"  grants 
of  lands  and  commissions  in  any  particular  place  or  posi- 
tion thereon,  and  when  a  grant  to  the  land  in  controversy  Is 
put  in  evidence  by  one  of  the  parties  and  in  all  respects 
appears  to  be  regular  and  authentic  upon  its  face,  it  will 
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not  be  held  to  be  defective  because  the  countersignature  of 
the  Secretary  of  State  appears  on  the  opposite  side  of  the 
sheet  from  the  signature  of  the  Governor.    Ibid. 

6.  Hame — ''By  Command** — Blanks  Left  in  Grant. — When  a  grant 

from  the-  State  to  the  land  In  controversy  Is  relied  on  by 
one  of  the  parties,  in  his  chain  of  title,  and  the  words  ap- 
pear on  the  grant  as  follows.  **By  command,"  and  a  blank 
space  followed  by  the  words  "Secretary  of  State,"  and  it 
further  appears  that  the  Secretary  of  State  did  not  use  the 
blank  space  evidently  left  for  the  purpose,  but  counter- 
signed properly  on  tlie  "opposite  side"  from  the  signature 
of  the  Governor,  the  countersignature  will  be  held  valid,  in 
the  absence  of  evidence  to  the  contrary,  it  not  being  re- 
quired that  the  words  "By  command"  be  used  at  all  in  this 
connection.     Ihid. 

7.  Same — Evidence  of  Authenticity. — A  countersignature  appear- 

ing to  be  that  of  the  Secretary  of  State,  on  a  grant  for 
lands,  as  follows,  "Secretary's  office.  Februarj*  3,  1800.  rf. 
J.  Menninger,  Secretary  of  State,"  by  the  use  of  tile  words 
which  show  not  only  that  the  grant  was  signed  by  the 
"Secretary  of  State."  but  In  his  office,  gives  evidence  of  the 
Intent  to  authenticate,  and,  without  more,  will  be  held  valid. 
Ihid. 

8.  Qrantft  —  Countersignature  —  Deputy — Interpretation   of  Stat- 

utes.— A  deputy  clerk  of  the  Secretary  of  State  is  not  au- 
thorized by  the  statute  to  countersign,  in  the  name  of  the 
Secretary,  a  grant  to  lands,  and  his  attempt  to  do  so  is 
void;  and  chapter  512,  Laws  of  1905,  validating  all  grants 
thus  defectively  authenticated  does  not,  by  its  express  terms. 
Interfere  with  vested  rights,  and  is  therefore  not  available  to 
the  defendants  in  this  case.     Ihid. 

9.  O rants — Evidence — Certified  Copies — Registered  Copies — Ques- 

tions for  Jury. — Certified  copies  by  the  Secretary  of  State  of 
abstract  of  grants  filed  In  his  office  may  be  used  in  evidence, 
and  "shall  be  as  good  evidence  in  any  court  as  the  original" 
(Revisal.  159())  ;  but  this  does  not  piake  them  !>etter  evidence 
than  the  registration  of  the  original  fRevisal.  sec.  1596)  ; 
and  where  there  is  a  material  discrepancy.  It  is  for  the  jiiry 
to  find  as  a  fact  which  one  Is  correct..    Ihid. 

10.  State's  Lands — (irants  —  Interpretation  of  Statutes  —  Stramp 
Lands — Statute  of  Limitations — Adi-erse  Possession. — Until 
barred  by  adverse  i)ossesslon  the  statute  of  limitations  does 
not  run  against  the  State  (Revisal,  sec.  404S)  in  an  action 
to  recover  swamp  and  marsh  lands  from  a  claimant  holding 
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under  a  grant  which  Is  invalid  according  to  the  provisions  of 
the  Revisal,  sec.  1693  (3).  Board  of  Education  v.  Lumber 
Co.,  313. 

11.  State's  Lands — Grants — Si'ramp  Lands — Interpretation  of  Stat- 

utes— Evidenee — Opinion — Personal  Knmcledge. — In  an  ac- 
tion involving  the  question  as  to  whether  the  locu^  in  quo 
are  swamp  lands,  etc.,  within  the  meaning  of  Revisal,  sec. 
1093  (3).  it  is  competent  for  witnesses  to  testify,  upon  their 
own  observation,  as  to  whether  the  lands  were  swamp  lands 
or  not,  subject  to  the  cross-examination  of  the  opposing  party, 
leaving  the  truth  of  the  matter  for  the  jury  to  determine. 
Ibid. 

12.  State's  Lands — Void  Grants — Swamp  Lands. — An   Instruction 

in  this  case  held  correct,  that  if  the  jury  found  from  the  evi- 
dence as  a  fact  that  the  lands  in  controversy  were  swamp 
lands  and  in  a  swamp  of  over  2,000  acres,  prior  to  and  at  the 
time  the  defendant's  claims  were  taken  out,  they  would  not 
be  subject  to  entry,  and  defendant's  grant  would  be  void. 
Revisal,  sec.  1693  (3).     Ibid. 

13.'  State* s  Lands — Swamp  Lands — Definition  —  Interpretation  of 
Statutes, — After  giving  definitions  as  to  the  meaning  of  the 
term  "swamp  lands,"  and  quoting  from  that  given  in  Revisal, 
sei\  1095,  and  instructing  the  jury  that  the  statutory  defini- 
tion would  not  apply  against  the  defendant  who  held  under  a 
grant  prior  to  that  time,  the  court  said  that  he  did  not  mean 
to  lay  down  any  fixed  rule  for  the  jury  to  determine  whether 
the  lands  In  controversy  were  swamp  lands,  but  only  to  assist 
them  In  ascertaining  the  common  and  generally  accepted  defi- 
nition :    Held,  no  error.    Ibid. 

14.  State's  Lands — Swamp  Lands  —  Definition  —  Knolls  or  High 

Places — Interpretation  of  Statutes. — ^A  tract  of  land  within 
the  area  of  swamp  lands  coming  within  the  meaning  of  Re- 
visal, sec.  1093  (3).  need  not  necessarily  be  free  from  knolls 
or  higher  and  drier  places;  for  when,  taken  as  a  whole,  the 
general  effect  Is  that  of  swamp  lands,  the  provisions  of  the 
statute  apply  which  withdraw  them  from  the  granting  au- 
thority ccmferred  (m  the  State  officials.     Ibid. 

15.  State's  Lands — Swamp  Lands — Burden  of  Proof — Evidenee — 

Quantum  of  Proof. — T'pon  the  issue  as  to  whether  the  lands 
granted  to  the  defendant  were  swamp  lands  within  the  mean- 
ing of  the  Revisal,  sec.  1093  (3),  the  burden  is  upon  plain- 
tiffs, in  this  case  the  State  Board  of  Education,  to  establish 
the  affirmative  by  the  preponderance  of  the  evidence,  and  not 
by  "clear,  strong,  and  convincing  proof."     Ibid. 
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16.  State's  Land^ — Shamp  Lands — Void  Grants — Ownership — Pre- 
s-umptions. — Grants  of  swamp  lands  within  the  meaning  of 
Revisal,  1693  (3),  are  void  under  the  Revisal,  sec.  4047,  and 
the  law  presumes  the  board  of  education  is  the  owner  of 
them.     Ibid. 

STATIONS.     See  ('arrlers  of  Passengers,  2,  4,  5,  6,  7. 

STATUTE  6f  FKAUDS. 

1.  Contracts — Oral — Party   Walls — Abutting  Otc-ner  —  Agreement 

to  Pay — Equity — Statute  of  Frauds. — A  parol  agreement  be- 
tween adjoining  owners  of  lands  that  one  should  build  a  divi- 
sion wall  partly  on  the  lands  of  each  owner  and  for  the  use  of 
lK)th,  for  which  the  other  was  to  pay  one-half  of  the  cost  in 
the  event  he  should  thereafter  use  it,  is  enforcible  In  equity 
after  the  wall  has  been  built  by  the  one  and  the  other  has 
used  it  accordingly;  and  being  enforced  ui>on  equitable  prin- 
ciples, it  does  not  fall  within  the  meaning  of  the  statute  of 
frauds,  which  recpilres  that  a  contract  concerning  lands 
or  interests  therein  be  in  writing.     Reid  v.  King^  85. 

2.  Same — Easement — Deeds  and   Conveyanees — Subsequent   Pur- 

ehasers  with  Xotice. — By  parol  agreement  between  the  owners 
of  adjoining  lots,  one  of  them  built  a  brick  building  on  his 
own  land,  one  wall  of  which  rested  partly  on  the  lands  of  the 
other,  and  one- ha  If  the  cost  of  its  erection  was  to  be  paid 
by  the  other  party  when  he  should  use  It :  Held,  the  effect 
of  this  agreement  was  to  create  cross-easements  as  to  each 
owner,  which  would  bind  all  persons  succeeding  to  the  estates 
to  which  the  easements  are  appurtenant,  gnd  In  equity  a  pur- 
chaser of  the  estate  of  the  owner  so  contracting,  having  no- 
tice of  the  agreement,  would  take  it  with  the  liability  to  pay 
6ne-half  the  cost  of  the  wall,  whenever  he  availed  himself  of 
its  benefits.     Ibid. 

3.  Same — Incorporeal  Hereditaments. — When  by  parol  agreement 

one  owner  of  lands  has  built  a  party  wall  one-half  upon  his 
own  land  and  the  other  half  upon  that  of  an  adjoining  owner, 
and  the  latter  had  agreed  to  pay  for  one-half  of  the  wall  when 
he  should  use  it,  equity,  to  give  eflTect  to  the  agreement,  will 
regard  the  agreement  as  creating  an  incorporeal  heredita- 
ment (in  the  form  of  an  easement)  out  of  the  unconveyed 
estate,  rendering  It  appurtenant  to  the  one  conveyed,  and 
binding  upon  the  title  of  subsequent  assignees  with  notice. 
Ibid. 

4.  Contracts,  Written — Conditional  Sale — Parol  Contracts — Reser- 

vation of  Title — Statute  of  Frauds. — A  parol  contract  of  con- 
ditional sale  of  personal  property  is  not  valid  as  against  an 
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Innocent  purchaser  for  value  unless  reduced  to  writing  and 
recorded;  when  the  contract  Is  executory,  the  title  there- 
under does  not  vest  In  the  vendee  until  the  purchase  price  has 
been  paid.     Roberts  v.  Hudson,  210. 

STATUTES. 

1.  Lcf/inJative  Potrers — ^rJiool  Districts — Bond  fi<sucs — Interpre- 
tation of  Statutes — Constitutional  Law. — In  interpreting  a 
statute  with  referen(*e  to  its  constitutionality,  all  doubts 
should  be  resolved  in  favor  of  its  validity,  and  the  courts 
will  assume  that  the  Ix»glslature  acted  with  integrity  and 
with  an  honest  puri)orf5p  to  observe  the  restrictions  and  limi- 
tations imposed  by  the  Constitution.  WiViams  r.  Brad- 
ford. 30. 

^  Same  —  Racial  Discrimination — UnconstitutionaJ  Act — Rights 
of  Purchaser. — An  act  of  the  I^egislature  which  provides  for 
the  erection  of  a  school  house  in  a  certain  school  district 
from  the  proceeds  of  a  l)ond  issue  to  l»e  votetl  upon  therein, 
"for  the  whites'*  In  that  district,  violates  the  plain  mandate 
of  the  Constitution,  Art.  IX,  sec.  2.  that  "there  shall  be  no 
disciimination  in  favor  of,  or  to  the  prejudice  of.  either 
race,"  leaving  nothing  for  interpretation,  and  a  purchaser  of 
these  bonds,  though  issued  according  to  all  other  legal  re- 
quirements, may  refuse  to  accept  them  on  the  ground  of  their 
l>eing  Invalid.  Loircrp  v.  School  Trustees,  140  X.  C.  r>0 : 
Bonitz  r.  School  Trustees,  154  X.  C,  379,  where  discretion 
was  conferred  ui>on  the  local  board  of  administration  to  ap- 
iwrtion  the  funds  raised  by  the  sale  of  the  bonds  without 
racial  discrimination,  cited  and  distinguished.     Ibid. 

3.  Statutes  —  Amendments  —  Interpretation  —  Construed   as    a 

Whole. — An  amendment  to  a  legislative  act  will  be  construed 
with  the  original  act  as  one  and  the  same  act,  in  its  appli- 
cation to  an  action  brought  subsequent  to  the  time  the 
amendment  went  into  effect.     Broken  r.  Spray.  44. 

4.  Same — School   Trustees — Bond   Issues — Taxes — Special   Treas- 

urer— Control  of  School  Affairs. — Private  Laws  1907,  eh. 
237.  authorizHl  the  town  of  Canton  to  issue  l>onds  for  various 
purposes,  on  approval  of  the  voters  of  the  town,  amcmg  them 
l)ei ng  the  erection  of  a  school  building,  also  a  special  tax 
levied  for  the  maintenance  of  the  school  to  be  collected  by 
the  tax  collector  and  paid  to  the  town  treasurer,  to  be  kept 
sei>arate  and  ai)art  and  paid  out  under  the  order  of  the 
school  lM)ard.  A  finance  committee  was  established  by  the 
act  and  designated  by  name,  to  which  large  powers  of  super- 
vision and  control  were  given  In  reference  to  contracts  en- 
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tered  into  by  tbe  governing  agencies  of  the  town,  the  dispo- 
sition of  the  proceeds  of  the  special-tax  bonds,  the  establish 
ment  of  graded  schools  and  the  purchase  of  sites  and  erec- 
tion of  buildings  thereon,  etc.  This  act  was  amended  by 
chapter  27.  Private  Laws  1009,  which  in  effect  struck  out  all 
the  provisions  giving  control  to  the  finance  committee  of 
matters  pertaining  to  education,  etc.,  and  authorized  the 
board  of  school  trustees  to  select  their  own '  treasurer,  etc., 
'*who  shall  have  charge  of  the  proceeds  to  be  derived  from 
the  sale  of  said  school  bonds  .  .  .  and  charge  of  all 
school  money  collected  under  the  provisions  of  this  act" : 
Held,  (1)  the  entire  management,  guidance,  and  control  of 
these  school  matters,  financial  and  otherwise,  was  with  the 
board  of  school  trustees,  its  officers  and  agents;  (2)  taxes 
levied  for  school  purposes  should  be  paid  by  the  tax  col- 
lector direct  to  the  treasurer  selected  by  the  school  lx>ard. 
and  the  contracts  of  this  board  and  the  disposition  of  the 
school  funds  arising  from  the  sale  of  the  bonds  or  otherwise 
are  not  subject  to  the  supervision  or  control  of  the  finance 
committee.     Ihid. 

5.  Health — County  f^uperintcndent — Vacancu — Appointment — In- 
terpretation of  statute. — It  Is -the  intent  of  section  9.  chap- 
ter 62,  Public  r^ws  of  1911,  that  the  office  of  tlie  county 
superintendent  of  health  should  not  remain  vacant,  and 
when  the  county  board  of  health  has  appointed  such  an 
officer,  who  refuses  to  qualify,  and  the  office  thus  remains 
vacant  for  two  calendar  months,  the  Secretary  of  the  State 
Board  of  Health  may  make  a  valid  apiwlutment  of  one  to 
fill  the  vacancy.     McCuJlers  v.  Commissioners,  75. 

0.  Same — Added  Duties — Two  Offices — Constitutional  Lair. — Sec- 
tion 9,  chapter  62.  Public  f^ws  of  1911,  constituting  the 
county  l)oard  of  health  of  the  chairman  of  the  board  of 
county  con unissl oners,  the  mayor  of  the  county  town,  etc., 
the  county  superintendent  of  schools,  and  two  physicians 
to  be  selected  by  these  two  officials.  Is  not  repugnant  to 
Article  XIV,  sec.  7.  of  the  State  Constitution,  which  forbids 
the  holding  of  two  offices  by  one  man  at  the  same  time,  but 
simply  adds  further  duties  to  the  offices  already  created, 
which  expires  with  the  term  of  office  of  each.     Ihid. 

7.  Same — Offieers  Ex  Officio — Terms  of  Office. — The  provisions  of 
section  9.  chapter  62,  Public  Laws  of  1911,  that  "the  term  of 
office  of  the  members  of  the  county  board  of  health  shall 
terndnate"  at  certain  specified  times,  does  not  relate  to  the 
terms  of  the  e.r  offtno  officers,  but  to  the  term  of  office  of  the 
physicians   appointiHi   by   them,   the   terms  of   the  ex  officio 
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members  expiring  on  the  dates  already  prescribed  for  their 
respective  offices.    Ihid. 

8.  Health  —  County  Superintendent  —  Vacancy  —  Appointment  — 
,       Compensation — Interpretation  of  Statutes — Mandamus. — The 

rlfrht  of  one  appointe<l  by  the  Secretary  of  the  State  Board  of 
Heaith  to  fill  a  vacancy  in  the  office  of  the  county  superintend- 
ent of  liealth  for  two  months  is  not  affected  by  the  question 
of  whether  the  comiK^usation  has  been  fixed  by  the  secretary 
"In  proi)(»rtion  to  the  salaries  paid  by  other  counties  for  the 
same  service,  etc..'*  for  It  is  retpiired  that  the  board  of  county 
commissioners  approve  the  expenditure  and  pass  upon  its  rea- 
sonableness, and  upon  their  failure  to  do  so  mandamus  will 
lie  to  (•omi>el  them  in  g(M)d  faith  to  pass  ui>on  it  and  in  the 
exercise  of  a  sound  judgment  say  whether  or  not  the  compen- 
sation for  the  4»rvices  as  fixed  is  warranted  by  the  statute. 
I»ublic  Laws  1011,  ch.  G2,  sec.  0.     Ihid. 

9.  Tenants  in  Common — Partition — Decree — Partial  Division — In- 

terpretation of  Statutes. — T'pon  motion  made  by  tenants  in 
common  to  set  aside  the  judgment  rendered  in  proceedings 
in  i>artition  wherein  a  sale  had  l)een  made  of  the  property,  It 
is  reversible  error  for  the  trial  court,  upon  finding  that  the 
sale  was  necessary  to  the  interest  of  the  tenants,  to  adjudge 
that  the  purchaser  at  the  sale,  which  had  not  been  confirmed, 
was  a  tenant  in  common  with  one  who  had  not  been  bound 
by  t^he  former  judgment,  the  former  having  bid  for  the  inter- 
ests of  all  except  those  of  the  latter;  for  the  statute  author- 
izes only  a  partition  of  the  whole  and  the  provisions  of  Re- 
visa  I,  se<-.  2r)00,  have  no  application.     PatiUo  v.  Lytic,  92. 

10.  Estates — Life   Tenant — Taxes — Payment  hy   Remainderman — 

Interpretation  of  Statute. — If  the  life  tenant  should  fail  or 
refuse  to  pay  taxes  and  assessments  on  the  lands :  Semhle, 
the  remainderman  may  pay  them  and  maintain  an  action  for 
damages  therein  sustained  by  him,  either  at  common  law  or 
under  Revisal,  sec.  2^W.    Smith  v.  Miller,  98. 

11.  Same. — When  it  appears  that  the  life  tenant  in  lands  has  failed 

or  refuscil  to  pay  the  taxes  and  assessments  levied  ui)on  the 
hinds,  it  is  not  required  that  the  remainderman  wait  until 
there  is  a  sale  and  accumulation  of  costs  and  expenses  before 
he  exercls<»s  the  right  of  paying  the  taxes  and  assessments,  it 
being  otherwise  inevitable  that  the  lands  will  be  sold,  and, 
under  such  circumstanct^s.  he  may  intervene  and  pay  the  taxes 
l)efore  the  land  is  exposes!  to  sale.     Ihid. 

12.  Same — Commissioner   to   Sell — Purchaser — Clear   Title — Inter- 

pret nt  ion  of  Statutcfi. — When  a  (H>mmissioner  is  appointed  by 
the  court  to  sell  lands,  in  which  there  is  an  estate  in  re- 


IOT)EX.  ,  875 


BTATVTEB—Continued. 

maiikler  after  a  life  estate,  an  order  directing  him  to  pay  "all 
such  taxes  and  assessments  as  are  and  have  been  levied" 
thereon  is  valid,  and  will  be  allowed  out  of  the  proceeds  of 
the  sale  of  the  lands,  the  object  of  the  law  being  to  pass  a 
clear  title  to  the  purchaser.    Revisal.  sees.  2857,  2858.    Ibid, 

13.  Claim  and  Delivery — DefendanVs  Measure  of  Damages — Plead- 
ings — Interpretation  of  Statutes. — Where,  under  claim  and 
delivery  proceedings,  the  plaintiff  comes  into  the  possession 
of  the  property,  the  subject  of  the  proceedings,  and  the  judg- 

ment is  given  for  the  defendant,  Revisal,  sec.  570.  limits  the 
^  defendant's  recovery  to  the  return  of  the  property,  or  the 

value  thereof  in  case  a  return  cannot  b^  had.  and  damages 
for  the  same;  and  defendant's  counterclaim  asking  for  no 
more  is  superfluous  pleading.     Ludtvick  v.  Penny,  104. 

14.  Quo  Warranto — Parties — Tico  Offices — Leave  of  Attorney-Gen- 
eral.— Where  one  holding  an  office  accepts  another,  within  the 
inhibition  of  our  Constitution,  ,Art.  XIV,  sec.  7,  an  action  to 
declare  the  first  office  vacant  may  be  instituted  in  the  name  of 
the  State  on  the  relation  of  the  Attorney-General,  by  any 
individual  who  is  a  citizen  and  taxpayer  of  the  jurisdiction 
where  the  officer  is  to  exercise  the  powers  of  his  office.  Re- 
visal. .sec.  826  et  seq.    Midgett  v.  Gray,  134. 

15.  Quo  Warranto — Leave  of  Attorney-General — Practice. — An  ac- 
tion cannot  be  maintained  to  declare  an  office  vacant  because 
the  incumbent  has  accepted  a  second  office,  within  the  mean- 
ing of  our  Constitution,  Art.  XIV.  sec.  7,  unless  it  appears 
that  the  leave  of  the  Attorney-General  has  been  obtained 
either  before  the  commencement  of  the  action  or  afterwards 
supplied  pending  the  proceedings.  Revisal,  sees.  826,  827, 
828.  829,  and  830.     Ibid. 

16.  Railroads  —  Tramways — "Way  by  Xecessiiy''  —  Interpretation 
of  Statutes. — The  right  to  establish  cartways,  tramways,  etc., 
over  the  lands  of  another,  when  no  such  right  arises  by  im- 
plication of  law,  is  regulated  in  this  State  by  statute,  and  one 
who  desires  to  cross  the  lands  of  another  for  the  purpose  of 
removing  timber,  or  for  other  purposes,  must  follow  the  stat- 
ute or  purchase  the  right.  Revisal.  sec.  2686.  Lumber  Co.  v. 
Cedar  Works,  161. 

17.  Taxation — Tax  Collectors — Powers — Interpretation  of  Statutes. 
A  tax  collector  of  a  city  to  whom  has  been  given  all  the  rights 
and  remedies  for  collecting  taxes  possessed  by  sheriffs  under 
the  general  revenue  laws  of  the  State  is  confined  to  the  meth- 
ods which  the  statute  specifies,  and  resort  may  not  be  had  to 
a  civil  action  for  that  puriJo^e  excei)t  where  these  methods 
are  inade<iuate  and  unavailing.     Berry  v.  Davis,  170. 
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18.  Taxation — Methods  for  Collection — Interpretation  of  Statutes — 
Constitutional  Law. — Our  statutes  i)rovide  "that  do  mortgage 
or  deed  of  trust  executed aipou  personal  property  shall  have  a 
lieu  thereon  superior  to  the  lieu  acquired  by  a  subsequent 
levy  upon  said  proi>erty"  for  the  payment  of  taxes,  etc..  re- 
(|ulriug  certain  notice  to  the  mortgagee  or  trustee  to  afford 
them  an  opiK)rtunity  for  payment,  with  costs  incident  to 
making  the  levy,  which  shall  become  a  part  of  the  mortgage 
debt,  etc.  (Revisal,  sec.  2siiS)  ;  that  taxes  shall  not  be  a  lien 
on  personal  property,  etc.  (Ilevisal,  sec.  28(53)  ;  that  all  i)er- 
sonal  proi)erty  shall  be  liable  to  be  seized  and  sold  for  taxes, 
etc.,  and  traiusfers  thereof,  excejit  as  to  bona  fide  purchasers, 
etc.,  "shall  be  null  and  void  as  to  said  taxes,"  and  not  affect 
the  rights,  etc.,  of  the  sheriff  to  levy  uiwn  and  sell  it  for 
taxes.  If  the  "levy  l>e  made  within  sixty  days  after  such 
transfer"  (Kevlsal,  sec.  2SS<))  :  Held,  these  provisions  are 
within  the  powers  of  the  liCgislature,  and  are  valid.     Ibid. 

11).  Taxation — Tax  Collector — Settlement  —  Subsequent  Enforce- 
ment— Interpretation  of  Statutes, — A  tax  collector  does  not 
lo.se  his  right  to  ])ursue  the  statutory  methods  provided  for 
enforcing  collection  of  taxes  against  the  i)ersonaI  i)roiH»rty  of 
a  delinquent  taxpayer  l)ecause  he  has  ac(*ounted  for  those 
taxes  to  the  proper  authorities  In  a  settlement  with  them. 
Ibid. 

20.  Taxation — Liens — Lapse  of  Time — Mort(faoor  and  Mortfjagcc — 

Interpretation  of  Statutes.— Viider  our  general  statute  appli- 
cable, one  charged  with  the  collection  of  taxes  is  allowetl  no 
longer  than  one  year  from  the  day  prescribed  by  statute  for 
his  settlement  and  payment  thereof,  and  thereafter  his  Hen 
on  property  of  a  delinquent  taxpayer  Is  not  enforcible  against 
the  right  acqulreii  under  a  registered  mortgage.  Uevisal,  sec. 
2K<,1).    Ibid. 

21.  Stock   Law — Added   Territory — BoundaHes — Interpretation   of 

Statutes. — Chapter  702,  Laws  of  1011.  prescribes  a  well-de- 
fined line,  all  west  of  which  is  to  be  added  to  the  stock-law 
territory  of  iMtt  County,  which,  with  the  lines  of  such  terri- 
tory theretofore  existing  by  chapter  3S0,  Laws  1001.  makes 
complete  boundary  lines  to  the  old  and  new  territory,  and  in- 
cludes stock-law  districts  of  inconsiderable  area  already 
established  by  the  Lt»gislature :  Held,  chapter  702,  Laws 
1011.  enlarging  "the  present  stmk-law  territory  of  Pitt 
County,"  refers  only  to  the  territory  embraced  in  chapter 
3s<>.  Laws  1001,  eutitlcil  "An  act  to  consolidate  and  enlarge 
the  stock-law  territory  of  l*itt  County."  Tripp  v.  Commis- 
sioners, ISO. 
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22.  f>tock  Lairs — County   Commissioners — Appointment   of  Fence 

Commissioners  —  Collateral  Attack — Injunetian — Interpreta- 
tion of  Statutes — Officer  de  Facto. — ^The  action  of  the  board 
of  county  commissioners  in  appointing  certain  fence  com- 
missioners at  a  special  meeting,  without  giving  the  public 
notice  required  by  Revisal.  sec.  1317,  cannot  be  collaterally 
attacked,  or  called  in  question  In  proceedings  to  enjoin 
them  from  acting  as  such ;  and  the  fence  commissioners  act- 
ing under  the  appointment  are  officers  de  facto.    Ihid. 

23.  Stock  Law^s — Xniformity  of  Penalties — Interpretation  of  Stat- 

utes.— The  small  areas  of  stock-law  territory  in  Pitt  County 
included  in  the  territory  added  by  chapter  702,  Laws  1911, 
to  that  described  in  chapter  380.  Laws  1901.  have  the  same 
penalties  Imposed  for  the  infraction  of  the  law  as  those 
prescribed  by  chapter  380.  Laws  1001,  being  "the  same  as 
those  In  the  Revisal,"  and  hence  It  is  not  indefinite  or  un- 
certain what  penalties  would  apply.     Ihid, 

24.  Stock  Laws — County  Commissioners — Fence  Commissioners — 

Trespass — Interpretation  of  Statutes. — The  Fence-law  Com- 
missioners of  Pitt  County,  proceeding  under  chapter  702, 
Laws  1911.  In  the  added  stock-law  territory,  to  grade,  build, 
and  widen  the  public  road  along  which  the  new  boundary 
fence  runs,  in  accordance  with  the  provisions  of  chapter 
714,  Laws  lOOo.  and  chapter  386,  Laws  1901,  are  not  tres- 
passers in  so  doing.     Ihid. 

25.  Stock   Lairs — Building   Fences — Interpretation    of   Statutes. — 

The  Fence  Commissioners  of  Pitt  County  are  authorized  by 
chapter  380.  Laws  1901.  to  use  convicts  In  building  fences 
on  the  line  of  the  territory  added  by  chapter  702,  Laws 
1911.     Ibid. 

20.  Stock  Lairs — Buildinp  Fences — Assessments — Interpretation  of 
Statutes — Constitutional  Lair — Referendum. — The  courts  will 
construe  a  statute  to  ascertain  as  far  as  possible  the  Inten- 
tion of  the  legislature,  and  there  being  nothing  in  the  Con- 
stitution. Art.  VII,  sec.  7.  which  requires  that  an  assessment 
In  stock-law  territory  for  the  purpose  of  fencing  be  referred 
to  a  vote  of  the  people.,  it  Is  not  required  of  chapter  380, 
Laws  1901,  that  this  should  have  l)een  provided  for  in  order 
to  sustain  Its  validity.     The  Referendum  discussed.     Ihid. 

27.  Statutes — Interpretation — Languafje  Employed — Plain  Intent. 
When  the  language  of  a  statute  Is  plain  and  free  from  am- 
biguity, expressing  a  single,  definite,  and  sensible  meaning, 
that  meaning  Is  conclusively  presumed  to  be  the  meaning 
which    t\w  Legislature   Intended,   and   the  statute   must   be 
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Interpreted  accordingly.  f!choo1  Commissioner  ft  v.  Alder- 
men, 191. 

28.  Satne  —  MunicipaJiiies — Aldermen — School    Board — Discretion. 

A  charter  of  a  city  which  provides  for  the  maintenance  of 
public  schools,  ci'eating  a  l)oard  of  commissioners  with  ex- 
clusive control,  separate  from  the  board  of  aldermen,  with 
ample  power  to  purchase  sites  and  to  provide  necessary 
school  buildings  and  facilities:  to  employ  teachers  and  fix 
their  salaries,  etc. ;  and,  in  general,  to  do  anything  that  may  i 
be  necessary  and  proi)er  to  open  and  conduct  a  sufficient 
numl)er  of  schools  to  meet  the  needs  of  the  scholastic  popu- 
lation of  the  city,  etc..  leaves  nothing  to  the  discretion  of 
the  board  of  aldermen  of  the  city  in  regard  to  the  selection 
of  a  site  for  school  pui^poses  by  the  school  commissioners  of 
the  town ;  and  the  board  of  aldermen  are  without  authority 
to  withhold  from  the  school  commissioners  moneys  received 
by  them  from  a  valid  bond  issue  they  were  authorized  to 
issue  for  school  purposes,  upon  their  assumption  that  a  cer- 
tain site  in  which  the  money  was  to  be  Invested  by  the 
school  commissioners  was  not  one  suitable  for  the  purposes 
intended.     Ibid. 

29.  S^tatutes  —  Interpretation — General  Intent — Particular  Intent. 

When  a  general  Intent  is  expressed  in  a  statute,  and  the  act 
also  expresses  a  particular  Intent  incompatible  with  the 
former,  the  particular  intent  is  to  be  considered  in  the  na- 
ture of  an  exception.     Ibid. 

rW).  S(ame  —  Municipalities — S^chnol  Board — Board  of  Aldermen — 
Discretionary  Poirers. — A  general  legislative  power  of  gov- 
ernment and  control  over  a  city  given  to  the  board  of  alder- 
men will  not  be  so  construed  as  to  defeat  the  clearly  ex- 
pressed intention  of  another  part  of  the  act  giving  to  a 
l>oard  of  school  trustees  the  exclusive  control  of  schools  of 
the  city,  with  the  power  to  select  sites  for  schools  therein, 
etc..  so  as  to  permit  the  board  of  aldermen  a  discretionary 
power  to  withhold  moneys  obtained  for  school  purposes,  or 
to  determine  whether  a  site  selected  by  the  school  trustees 
was  a  suitable  one.     Thid. 

31.  f^tatutrs — Interpretation — Poirers  Conferred — Abuse  of  Poirers. 
Conditions  relevant  as  tending  to  show  such  a  manifest 
abuse  of  discretion  on  the  part  of  a  board  of  school  commis- 
sioners in  the  exercise  of  a  legislative  power  to  control  the 
schools  of  a  city,  and  to  select  sites  and  build  schoolhouses 
thereon,  as  would  render  their  action  Illegal,  would  Involve 
the  abuse  of  admitted  powers,  and  in  no  way  aflTect  the  ex- 
istence of  the  powers  themselves.     Ibid. 


INDEX.  879 


STATUTES— Co/if  f/i  ued. 

32.  Intoxicating  Liquors — S^alc  to  Minors — Pleadings — Allegations 

— Interpretation  of  Statutes. — To  sustain  an  action  for  ex- 
emplary damages  under  the  provisions  of  Revisal.  sec.  3525, 
for  the  sale  of  intoxicating  liquors  to  minors  prohibited  by 
the  Revisal,  sec.  3524,  it  is  necessary  that  the  person  to 
whom  the  sale  was  made  be  "unmarried,"  as  well  as  "under 
the  age  of  21  years,"  etc.      Spencer  r.  Fisher,  204. 

33.  Burnings — Interpretation  of  Statutes. — Revisal,  sec.  3340,  does 

not  apply  to  the  burning  off  of  a  right  of  way  by  a  railroad 
company  whereon  straw,  trash,  tree-tops,  and  stubble  had 
been  allowed  to  accumulate;  nor  does  the  statute  apply  un- 
less the  firing  is  voluntary  or  intentional,  and  not  merely 
accidental  or  necessary.     Mizzell  v.  Manufacturing  Co.,  265. 

34.  Vendor  and  Vendee — Fertilizer — Deficient  in  Qtuilitp — Measure 

of  Damages — Interpretation  of  Statutes. — When  It  is  ascer- 
tained by  analysis  of  the  Department  of  Agriculture  that 
fertilizer  sold  by  a  manufacturer  was  deficient  in  quality, 
the  damages  sustained,  Is  the  difference  In  the  price  of  the 
fertilizer  actually  sold  and  what  it  should  have  been.  Re- 
visal,  sec.  3949.    Fertilizer  Works  v.  McLatchorn,  274. 

35.  Courts,  Justices* — Pleadings — Practice — Interpietation  of  Stat- 

utes.— While  we  liberally  construe  pleadings  filed  in  the 
^  court  of  a  justice  of  the  peace,  they  must  substantially  con- 
form to  the  statutory  requirements,  /.  e.,  there  shall  be  a 
complaint  and  answer  (Revisal.  sec.  451)  ;  If  oral,  the  Jus- 
tice may  enter  the  sub.stance  on  his  docket,  and.  if  written, 
the  pleadings  may  be  fiUnl  and  reference  made  to  them  on 
the  docket  (section  ^1458)  :  the  complaint  must  state  the 
facts  constituting  a  defense  or  counterclaim  (Revisal,  sees. 
1459.  1460).     Baxter  ?\  In?in,  1277. 

.36.  Lrgislature — Limitation  of  Time  to  Present  Claims — Incapacity 
of  Partu — Interpretation  of  Statutes. — A  legislative  require- 
ment in  the  charter  of  a  city  that  an  employee  injured  in 
the  scope  of  his  employment  by  the  negligence  of  the  city 
must  present  his  claim  within  a  certain  time  is  not  construefl 
to  apply  when  the  injured  employee  has  been  physically  or 
mentally  incapacitated  by  the  Injury  received  to  comply  with 
the  provision.     Terrell  v.  Washington,  281. 

37.  Descent  and  Distribution — Xext  of  Kin — Mother — Interpreta- 
tion of  Statutes. — When  an  intestate  leaves  no  children,  but 
a  mother  and  sisters,  his  mother  is  his  next  of  kin  and  enti- 
tled to  share  equally  in  his  i)ersonalty  with  his  widow.  Re- 
visal, sec.  133  (3).     Wells  v.  Wells,  330. 
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88.  Puhlic  High  irapn — Cart  ir  ay  ft — Petition — fiiifflciencp — Dem  urrcr 
Ore  TenuH — Interpretatifjt}  of  StatHtea. — A  petition  for  a 
cartway  over  the  lands  of  the  resiK>ndent8  alleged  that  it 
was  necessary  In  order  to  pet  a  convenient  pathway  and 
ontlet  to  the  puhlic  road  to  cross  the  respondents'  land,  and 
that  the  resjMindents  closed  up  an  old  pathway  which  had 
run  through  their  lands  for  over  forty  years,  greatly  to  the 
detrimeUit  and  inconvenience  of  the  petitioners :  Held,  the  pe- 
tition stateil  facts  sufficient  to  constitute  a  cause  of  action, 
and  it  should  not  be  dismisseil  upon  a  demurrer  ore  ten  us, 
Revlsal,  sec.  2f)8«.     Barber  i\  Griffin,  34S. 

39.  Taxation — Fertiiizers  —  Inspection  —  Tonnage  Tax — Cities  and 

Towns — License  Tax — Interpretation  of  SItatutesi — The  ton- 
nage tax  for  imn>o8e8  of  inspection  levied  by  the  State  under 
our  statute  does  not  forbid  a  county,  city,  or  town  from  levy- 
ing a  license  ink  upon  fertilizer  stored  therein  for  purposes 
of  distribution  by  a  manufacturer  or  dealer,  the  language  of 
the  statute  forbidding  "any  other  tax  to  be  levied,'*  etc.,  re- 
ferring to  any  other  tonnage  tax.  Guano  Co.  v.  Xew  Bern, 
354. 

40.  Same — Ordinance. — A  city  ordinance  requiring  the  payment  of 

a  license  tax  from  fertilizer  agents  or  dealers,  etc.,  carrying 
on  their  business  within  the  city,  is  authorized  by  Revlsal, 
sei*.  21*34.     Ibid, 

41.  Same — storage  for  tUstribution. — A  manufacturer  of  fertilizers 

maintaining  its  sales  department  in  another  State  from  which 
sales  are  exclusively  made  for  fertilizer  stored  for  dlstrlbu- 
tl(m  only.  In  a  dty  in  this  State.  Is  liable  under  an  ordinance 
of  the  city  levying  a  tax  upon  callings  and  professions,  nam- 
ing among  others  "fertilizer  manufacturers'  agents  or  deal- 
ers." the  tax  being  for  the  protection  afforded  by  the  city  in 
the  exercise  of  such  occupation,  and  the  profits  derived  there- 
from.    Ibid. 

42.  Motions — Costs — Expert  Atloiranee — Interpretation  of  Statutes 

— Ifes  Judicata — Legality  of  Fees. — The  court  has  now  the 
statutory  authority  to  fix  the  fees  of  expert  witnesses  (Re- 
vlsal. sec.  2S03),  and  its  action  is  res  judicata,  as  to  the 
amount^  leaving  oi)en  the  question  of  the  legality  of  the  tax- 
ing of  the  fee  on  a  motion  to  retax.  Chad  wick  r.  Insurance 
Co.,  380. 

43.  Contracts — Wagering — Cotton  Futures — Lex  Loci  Contractus — 

Interpretation  of  Statutes. — An  action  upon  a  wagering  or 
"future  contract"  in  cotton  cannot  be  maintained  In  this  State, 
though  entered  into  in  another  State  where  It  Is  lawful.  Re- 
vlsal, sees.  1S<;0.  382,3,  3824.     Burr  us  v.  Witcover,  384. 
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44.  Executions — Motions  to  Quash — Interpretation  of  Statutes, — 
The  cjerk  is  but  a  part  of  our  Superior  Court;  and  when  a 
motion  to  quash  an  execution  and  sale  under  judgment  for 
irregularities  affecting  the  yalidity  of  the  sale  is  made  before 
the  clerk,  and  regularly  brought  before  the  judge  In  term,  all 
parties  having  been  duly  notified,  the  judge  should  retain 
jurisdiction,  and  not  dismiss  the  proceedings  for  want  of  au- 
thority in  the  clerk  to  set  aside  the  execution  theretofore 
issued.     Semhle,  Revisal,  sec.  614,  would  apply.     Williams  v. 


»  Di/nw,  399. 


45.  Husband  and  Wife — Contract s-^Deed  of  Separation — Interpre- 

tation of  Statutes. — Contracts  between  husband  and  wife 
upon  consideration  of  their  separation  and  living  apart  which 
purports  to  release  or  quitclaim  dower,  curtesy,  and  "all  other 
rights  which  they  .might  respectively  acquire  or  may  have 
acquired  in  the  property  of  each  other,"  are,  by  Revisal,  sec. 
2108,  subjected  to  the  requirements  of  Revisal,  sec.  2107,  that 
in  addition  to  the  oi-dinary  form  the  probate  officer  shall  cer- 
tify that  the  contract  is  not  unreasonable  or  injurious  to  the 
wife,  which  certificate  shall  be  conclusive  until  successfully 
impeached  for  fraud ;  and  where,  as  in  this  case,  the  re- 
quirements of  the  statute  have  not  been  met,  the  contract  of 
separation  is  inoperative.     Archbell  v.  Archhcll.  408. 

46.  Bills  and  Notes — Guarantors  of  Payment — Loan — Usury— rln- 

terprctatioti  of  Statutes. — When  the  transacti(m  is  free  from 
fraud  and  unlawful  imposition,  a  purchaser  may  buy  a  note 
at  any  price  they  may  agree  upon ;  but  if  the  purchaser  re- 
quires the  indorsement  of  the  seller,  the  transaction,  as  be- 
tween the  immediate  parties  thereto,  is  in  effect  a  loan,  and 
will  be  so  considered  within  the  meaning  and  purport  of  our 
usury  laws.     Sedhury  v.  Duffy,  432. 

47.  Same. — The  purchaser  at  $4,200  of  a  promissory  note  given  for 

$5,000,  upon  which  $1,000  had  been  paid,  required  an  indorse- 
ment by  tlie  payee  and  another  guaranteeing  payment.  In  an 
action  upon  the  note  our  statute  as  to  usury  was  pleaded  by 
the  guarantors  of  payment :  Held,  as  between  the  purchaser 
and  guarantors  of  payment,  the  transaction  is  regarded  as  a 
loan,  upon  which  a  usurious  charge  of  $200  was  made  in  addi- 
tion to  the  legal  rate  of  interest.     Ihid. 

48.  Bills  and  Notes — Vnqualifled  Indorsers — Usury — Interpretation 

of  Statutes. — The  provisions  made  as  to  warranties  which  pre- 
vail in  case  of  unqualified  indorsements  by  Revisal,  sec.  2215, 
refer  to  lawful  transactions,  and  do  not  relate  to  transactions 
coming  within  the  meaning  of  our  usury  laws.     Ihid. 

158—56 
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49.  Principal   and  Agent — Parties — Interpretation   of   Statutes. — 

Revlsal,  sec*.  404,  permitting  **a  trustee  of  an  express  trust"  to 
innintnin  an  action  in  his  own  name,  by  its  explanation  of 
such  a  trustee,  that  he  '*sliall  he  construed  to  include  a  person 
with  whom  or  in  whose  name  a  contract  is  made  for  the  ben- 
efit of  another,'*  extends  the  meaning  of  the  statute  so  as  to 
include  an  agent  who  sues  upon  a  note  to  him,  as  an  agent, 
with  the  consent  and  for  the  benefit  of  his  principal.  Martin 
V.  Mask,  436. 

50.  Principal  and  Agent — Bills  and  Xotes — Production  of  yote — 

Evidence,  Prima  Facie— Issues — Interpretation  of  Statutes. — 
In  an  action  by  an  agent  upon  a  note  made  imyable  to  him- 
self as  such  for  the  benefit  of  his  principal,  the  doctrine  that 
the  production  of  the  paper  is  prima  facie  evidence  of  owner- 
ship has  no  application,  the  question  being  whether  he  has 
shown  title  sufficient  to  enable  him  to  sue  as  agent.  Re- 
visa  1.  sec.  404.     Ibid. 

51.  Eminent -Domain — Electric  Companies — Condemnation — Public 

Uses — Interpretation  of  Statutes. — A  corporation  engaged  in 
manufacturing  or  producing  electricity  for  the  puri>o8^  of 
distribution  and  sale  to  its  U8t»rs.  and  for  the  oi)eration  of 
railways  and  other  purposes,  may  exercise  the  power  of  emi- 
nent domain  and  condemn  lands  for  the  erection  of  poles,  the 
establishment  of  ofllces,  and  other  appropriate  purposes,  un- 
der authority  of  the  Revisal,  sees.  1571-1577,  upon  making  a 
Just  compensation  therefor;  and  such  is  not  a  taking  of  pri- 
vate property  for  a  private  use.     Wisslcr  v.  Power  Co.,  405. 

52.  Cfmrts — Regularity   of  Proceedings — Presumptions — Receivers 

— Pamission  of  Courts  to  Sue — Interpretation  of  Statutes. — 
When  it  appears  from  the  record  that  an  action  has  been 
instituted  against  a  corporation,  and  after  several  months  a 
receiver  of  the  defendant  has,  upon  motion,  been  made  a 
party  defendant,  without  anything  to  show  when  the  receiver- 
ship was  granted,  the  judgment  of  the  lower  court  in  over- 
ruling a  demurrer  to  the  complaint,  upon  the  grounds  that  it 
is  not  alleged  that  i>erml8sion  to  sue  the  receiver  had  been 
obtained  from  the  court,  nor  that  the  claim  had  been  filed, 
etc.,  will  be  sustained,  every  presumption  being  in  favor  of 
the  regularity  of  the  proce<^liugs  In  the  Superior  Court,  and 
that  its  judgment  was  authorized  by  law.  The  statutory 
powers  and  duties  of  receivers  of  insolvent  corporations  rela- 
tive to  the  court's  discretion  for  "good  cause  shown"  to  allow 
suits  against  them,  discussed  by  Allen.  J.  Black  v.  Power 
Co.,  408. 
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53.  Public  Administrator — Removal — Application — Nonresidents — 
•  Interpretation  of  Statutes. — One  who  has  qualified  as  public 

administrator  of  a  decedent's  estate  here  Is  not  subject,  to  be 
removed  upon  the  application  of  a  nonresident  guardian  of 
nonresident  minors,  heirs  at  law,  they  having  no  right  of  ap- 
pointment in  consequence  of  not  having  the  right  to  admin- 
ister upon  the  estate  In  North  Carolina.  Revisal,  sec.  5, 
subsec.  2.  Wallis  v.  WaUis,  GO  N.  C,  78,  and  that  line  of 
cases  relating  to  the  appointing  powers  of  minors,  etc.,  cited, 
distinguished,  and  discussed  by  Allen,  J.  Boynton  v. 
Heartt,  488. 

54.  Public  Administrator — Period  of  Appointment — Unexpired  Term, 

— Interpretation  of  Statutes. — ^The  term  of  a  public  admin- 
istrator is  fixed  by  statute  as  eight  years,  without  provision 
when  that  of  any  appointee,  as  such,  is  to  begin  or  terminate, 
or  power  of  appointment  for  an  unexpired  term.  Hence  the 
appointment  of  a  public  administrator  Is  for  eight  years,  and 
Is  not  affected  by  a  mistake  of  the  clerk  In  stating  in  the 
appointment  that  it  was  for  the  unexpired  term  of  his  pred- 
ecessor, or  fixing  the  term  of  the  new  appointee  for  a  less 
perio<I^    Ibid. 

55.  Public  Administrator — Removal — Application — Nonresidents — 

Interpretation  of  Statutes. — One  who  has  qualified  as  public 
administrator  of  a  decedent's  estate  here  is  not  subject  to  be 
removed  upon  the  application  of  a  nonresident  guardian  of 
nonresident  minors,  heirs  at  law,  they  having  no  right  of 
appointment  In  consequence  of  not  having  the  right  to  admin- 
ister upon  the  estate  in  North  Carolina.  Revisal,  sec.  5, 
subsec.  2.  Wallis  v.  Wallis,  60  N.  C,  78,  and  that  line  of 
cases  relating  to  the  appointing  powers  of  minors,  etc.,  cited, 
distinguished,  and  discussed  by  Allen,  J.     Ibid.  \ 

56.  Condemnation — Easements — Cartways — Permissive  Ways — Evi- 

dence— Interpretation  of  Statutes. — T'nder  the  language  and 
spirit  of  Revisal,  sec.  2686,  a  petitioner  for  a  cart\vay  over 
the  lands  of  another  becomes  entitled  thereto  by  Showing  that 
there  is  no  public  road  leading  to  his  lands ;  that  the  proposed 
cartway  is  necessary,  reasonable,  and  just ;  and  the  existence 
of  a  permissive  way  is  evidence  for  the  consideration  of  the 
jury,  but  not  fatal  to  his  demand.  Ford  v.  Manning,  152  N. 
C,  151,  cited  and  approved.     Oorham  v.  R.  R.,  504. 

57.  Taxation — Constitutional  Law — Legislative  Control. — ^The  gen- 

eral rule  that  a  proposition  to  authorize  or  validate  a  munici- 
pal indebtedness  should  be  single,  not  embodying  hvo  or  more 
distinct  and  unrelated  propositions,  is  not.  In  North  Carolina, 
regulated  by  our  Constitution,  and  the  method  of  voting  on  a 
proposition  of  municipal  Indebtedness,  under  all  ordinary  con- 
ditions, Is  for  the  legislature.     Winston  v.  Bank,  512. 
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58.  Taxation — Bond  Issues — Ballots — Interpretation  of  Statutes, — ; 

Where  a  popular  vote  is  required  to  autliorlase  a  municipal 
iodebtedness,  the  voter  should  be  afforded  an  opportunity  to 
oast  his  ballot  for  a  single  proposition,  and  an  act  of  the  Leg- 
islature will  not  be  construed  as  authorizing  an  election  in 
contravention  of  this  principle  unless  such  purpose  is  ex- 
pressed in  clear  and  unmistakable  terms.    Ihid. 

59.  Same — Ordinance, — ^Among  other  things,  the  Legislature  pro- 

vides that  the  city  of  Winston,  for  the  issuance  of  bonds  for 
several  unrelated  classes  of  municipal  indebtedness,  shall 
first  pass  '*an  ordinance  specifying  the  purpose  of  the  debt 
and  the  amount  thereof,"  with  the  general  provision,  "with 
such  regulations  and  rules  governing  such  voting  as  the  board 
of  aldermen  may  prescribe" :  Held,  the  statutory  provision 
first  mentioned  did  not  authorize  the  submission  by  the  board 
of  aldermen  of  the  various  distinct  and  unrelated  proposi- 
tions to  the  voters  in  a  single  ballot,  and  that  this  position 
was  not  affected  by  the  general  statutory  provision,  for  that 
was  only  intended  to  refer  to  the  time  and  place  of  voting, 
and  other  mere  formal  regulations  concerning  the  election. 
Ihid. 

60.  Carriers  of  Passengers  —  Ridiny   on  Platform  —  Stopping  of 

Trains — Alighting — Interpretation  of  Statutes. — Revisal,  sec. 
2G28,  relieving  the  carrier  from  liability  for  injuries  to  pas- 
sengers, under  certain  conditions,  while  riding  on  the  plat- 
form while  the  train  is  in  motion,  etc.,  is  for  the  protection 
of  passengers  and  should  be  reasonably  construed,  and  has 
no  application  when  the  injury  complained  of  has  been  re- 
ceived as  the  passenger  was  alighting  at  a  regular  station 
after  the  train  had  stopped  for  that  puriwse,  though  he  may 
have  ridden  in  violation  of  the  statute  before  the  train  had 
'  stopped.    Kearney  v.  R.  R.,  521. 

61.  Registers  of  Deeds  —  Parent  and  Child  —  Marriage  License  — 

Written  Consent — From  Whotn  Obtained — Interpretation  of 
Statutes. — The  statute  fixes  the  or^er  in  Importance  of  those 
from  whom  the  register  of  deeds  should  obtain  the  written 
consent  for  the  marriage  of  minors  under  eighteen  years  of 
age  (Revisal,  sec.  2088)  ;  and  when  such  minor  resides  with 
the  father,  which  the  register  could  reasonably  have  ascer- 
tained, the  written  consent  of  the  mother  only  indicates  that 
the  subject  of  the  application  for  the  license  is  under  the  age 
specified,  and  is  not  a  suflJcient  defense  by  the  register  to  an 
action  for  the  prescribed  penalty.  Revisal,  sec.  2090.  Little- 
ton V.  Haar,  566." 

62.  Wills — Estates  for  Life — Poicer  of  Disposal — Interpretation  of 

Statutes. — Revisal,  sec.  3138,  only  establishes  a  rule  between 
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the  heir  and  devisee  in  respect  to  the  l>eneflclal  interest  of  the 
latter,  and  doesr  not  affect  the  construction  of  a  will  devising 
a  life  estate  in  lands  with  the  power  of  disposition.  Chetcn- 
ing  v.  Masouy  578. 

63.  Murder — Verdict — Findings — Practice — Interpretatioti  of  Stat- 
utes.— It  is  required  by  our  statute  that  a  jury  should  render 
their .  verdict  In  a,  trial  for  murder  so  as  to  show,  if  murder 
was  their  verdict,  whether  It  was  In  the  first  or  second  de- 
gree.    Revlsal,  sec.  3271.     8.  v.  Bagley,  (JOS. 

L  64.  Taxation — Cities  a/nd  Towns — Municipal  Pmcers — Legislation 

—  Powers  Conferred  —  Constitutional  Law. — The  legislative 
I)ower  conferred  upon  a  municipality  to  tax  cannot  be  con- 
strued to  extend  further  thap  its  charter  permits,  and  any 
attempt  to  impose  burdens  upon  some  of  a  class  from  which 
others  of  the  same  class  are  exempted  is  void  as  being  be- 
yond  the  granted  powers  and  as  an  exercise  of  partial  legis- 
lation.    8.  V.  WUliams,  610. 

65.  Taxation  —  Cities  and  Towns  —  Legislature — Police  Powers — 
Reasonableness — Constitutional  Law. — Ordinances  passed  by 
a  municipality  in  the  exercise  of  the  police  power  or  for  the 
purpose  of  revenue,  and  intended  to  regulate  or  control  the 
sale  of  articles  in  a  town  or  city,  or  in  other  matters,  must 
be  reasonable,  and  are  subject  to  the  determination  of  the 
courts  as  to  what  are  reasonable  regulations  within  tlie 
powers  granted  by  the  Legislature.    Ibid. 

66.  Malicious  Burning — 8evei'anc€ — Discretion — Appeal  and  Error. 
The  refusal  of  the  trial  judge  to  order  a  severance  of  the 
trial  under  an  indictment  against  several  defendants  for 
unlawfully  burning  a  house  Is  not  reviewable  on  appeal  ex- 
cept In  case  of  gross  abuse  of  discretion.    8.  v.  Mitlican.  617. 

67.  Malicious  Burning  —  Other  Fires  —  Evidence. — Evidence  that 
after  the  defendants  were  imprisoned  for  unlawfully  burn- 
ing a  house,  other  fires  occurred  in  the  town.  Is  incompetent ; 
and  it  would  still  have  been  incompetent  had  the  evidence 
tended  to  prove  the  other  fires  incendiary,  as  It  would  have 
introduced  other  and  different  issues  having  no  tendency  to 
prove  the  guilt  or  innocence  of  those  on  trial.     Ibid. 

68.  Safne  —  Ill-will  —  Motive  —  Contentions — Instructions. — When 
there  is  evidence  that  the  defendants  had  ill-will  towards 
the  people  of  a  town  wherein  they  are  accused  of  unlawfully 
setting  fire  to  a  house,  with  evidence  tending  to  prove  the 
fact  of  the  guilt,  it  Is  competent  for  the  trial  judge  to  state 
to  the  jury  that  the  State  contended  that  the  defendants  had 
manifested  Ill-will  towards  the  people  of  the  town,  and  tl^at 
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this  conduct,  if  found  to  exist,  could  be  considered  by  them ; 
and  In  this  case  an  instruction  was  not  to  defendant's  preju- 
dice as  charing  that  the  jurj'  could  consider  evidence  of 
other  fires  occurring  there.     Ihid. 

69.  Maticious  Burning — Incarceration — Evidence. — The  defendants 

being  tried  for  unlawfully  burning  a  house,  evidence  held 
incompetent  as  to  the  length  of  ti^ne  they  had  been  in  jail, 
it  not  being  contended  by  them  that  they  were  in  jail  at  the 
time  the  offense  was  charged  against  them.     Ibid. 

70.  MaUiHous  Burning — Former  Trial — Inconsistent  Charges — Em- 

dence. — ^When  it  is  competent  to  prove  that  the  State  took 
a  different  position,  at  a  former  trial  of  the  defendants  for 
unlawfully  burning  a  house,  from  that  taken  at  the  trial 
appealed  from,  it  may  not  be  proven  by  a  witness  who  says 
he  was  not  present  when  the  case  had  formerly  been  tried. 
Ihid. 

71.  Malicious  Burning — Ill-will — Motive — Evidence — Harmless  Er- 

ror.— Answers  of  the  prisoner,  on  his  trial  for  unlawfully 
burning  a  house,  given  in  response  to  questions  asked  by  the 
State  for  purposes  of  Impeachment,  to  the  effect  that  he  had 
been  wrongfully  accused  of  taking  pistols  from  houses  when 
he  was  helping  to  save  property,  etc. :  Held,  i^  this  case,  to 
be  unprejudicial,  and  necessary  In  contradiction  of  the  testi- 
mony of  a  State's  witness  that  the  prisoner  said,  on  the 
occasion  referred  to,  that  he  wanted  to  see  another  fire  In 
that  town,  as  long  as  "the  white  people  were  so  smart.'* 
Ihid. 

It.  Malicious  Burning  —  Instructions  —  Verdict — Interpretation — 
^'Wanton*' — Appeal  and  Error. — ^The  verdict  of  the  jury,  as 
well  as  the  charge  of  the  court,  must  be  construed  with  ref- 
erence to  the  evidence  introduced  on  the  trial,  and  when  it 
appears,  when  so  construed,  that  the  prisoners,  tried  for 
unlawfully  burning  a  house,  must  necessarily  have  deliber- 
ately committed  the  act  which  had  been  determined  upon  by 
them  all.  one  of  them  starting  the  fire  and  the  others  watch- 
ing out  for  him  or  otherwise  assisting,  it  was  not  error.Hm- 
der  a  charge  otherwise  correct,  that  his  Honor  failed  to  de- 
fine the  word  "wantonly"  used  In  the  statute  as  a  part  of 
the  description  of  the  offense.  It  appearing  that  the  act  was 
of  necessity  wantonly  and  maliciously  done.     Ihid, 

73.  Statutes — Cities  and  Towns — Health  Ordinances — Extraterri- 
torial Effect — Constitutional  Law. — A  legislative  act  is  con- 
stitutional and  valid  which  confers  the  exercise  of  police 
powers  for  sanitary  purposes,  etc.,  upon  an  Incorporated  city 
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'  and  town,  to  be  operative  by  ordinances  within  the  corporate 
limits  and  to  a  distance  of  one  mile  in  all  directions  beyond 
them.    8.  v.  Rice,  635. 

74.  Satfie — Hogs   or  Pigs. — When   by   legislative  enactment   it   is 

provided  that  all  ordinances  of  a  certain  city  passed  "in  the 
exercise  of  police  powers  given  to  It  for  sanitary  purposes, 
etc..  shall  apply  to  territory  outside  of  the  city  limits  within 
one  mile  of  the  same  In  all  directions."  the  city  may  pass  a 
valid  ordinance  making  It  an  offense  for  "any  person,  firm,  or 
corporation  to  keep  any  hogs  or  pigs  within  the  corporate 
limits,"  or  within  "one-fourth  of  a  mile"  beyond  them.    Ibid. 

75.  Citicfi  and  Toipns — Health  Ordinances — Extraterrifori<tl  Effect 

— Commi>^sion  Government. — The  extraterritorial  effect  of  an 
ordinance  of  a  city  relative  to  the  health  of  its  citizens  de- 
pends upon  the  legislative  authority  conferred,  and  the  va- 
lidity of  such  an  ordinance  is  not  affected  by  the  fact  that 
the  city  is  under  a  commission  form  of  government,  with  the 
"initiative,  referendum,  and  recall."    Ihid. 

76.  Cities  and  Totems — Health  Ordinances — Extraterritorial  Effect 

— Legislature — Municipaf  Discretion — Courts. — From  the  op- 
eration of  an  ordinance  prohibiting  the  keeping  of  hogs  and 
pigs  within  the  corporate  limits  of  an  Incorporated  town 
and  beyond  to  the  extent  of  one-fourth  of  a  mile  In  all  direc- 
tions, passed  under  a  legislative  act  conferring  upon  the 
town  the  authority  to  make  sanitary  ordinances  applicable 
to  the  extent  of  one  mile  beyond  its  limits,  an  appeal  should 
be  made  either  to  the  proper  authorities  of  the  city  or  to  the 
Legislature,  for  upon  Its  reasonableness  or  unreasonableness 
when  so  authorized  by  the  Legislature  the  courts  are  without 
authority  to  act.     Ihid. 

77.  Cities  and  Towns — Health  Ordinances — Hogs  or  Pigs — Indict- 

ment.— When  a  valid  ordinance  of  a  city  forbids  "keeping 
any  hogs  or  pigs  within  the  corporate  limits  or  within  one- 
fourth  of  a  mile  of  said  limits,"  a  warrant  following  the  lan- 
guage of  the  ordinance  is  sufficient ;  and  the  offense  is  indicta- 
ble without  reference  to  the  number  of  hogs  or  pigs,  the  con- 
dition or  size  of  the  pens  or  Inclosures  where  they  are  kept. 
The  advantages  or  benefits  of  sanitary  laws  discussed  by 
Clark.  C.  J.     Ihid. 

STENOGRAPHER'S  NOTES.     See  Appeal  and  Error,  20. 

STIPULATIONS.     See  Telegraphs.  2. 

STOCK.     See  Quarantine. 
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STOCK  LAW. 

1.  Stock  Law — Added  Territory — Boundaries — Interpretation  of 

Sitatutes. — Chapter  702,  Laws  of  1011,  prescribes  a  well-de- 
fined line,  all  west  of  which  is  to  be  added  to  the  stock-law 
territory  of  Pitt  County,  which,  with  the  lines  of  such  terri- 
tory theretofore  existing  by  chapter  386,  Laws  1901,  makes 
complete  boundary  lines  to  the  old  and  new  territory,  and 
includes  stock-law  districts  of  inconsiderable  area  already 
established  by  the  Legislature:  Held,  chapter  702,  Laws 
1911,  enlarging  *'the  present  stock-law  territory  of  Pitt 
/  County,'*  refers  only  to  the  territory  embraced  in  chapter 

386,  Laws  1901,  entitled  "An  act  to  consolidate  and  enlarge 
the  stock-law  territory  of  Pitt  County."  Tripp  v.  Commis- 
Moticrs,  180. 

2.  Stoi'k   Laws — County   Commissioners — Appointm^ent   of   Fence 

Commissioners  —  Collateral  Attack  —  Injunction — Interpreta- 
tion of  Statutes — Officer  de  Facto, — The  action  of  the  board 
of  county  commissioners  in  appointing  certain  fence  commis- 
sioners at  a  special  meeting,  without  giving  the  public  notice 
required  by  Revisal,  sec.  1317,  cannot  be  collaterally  at- 
tacked, or  called  In  question  in  proceedings  to  enjoin  them 
from  acting  as  such ;  and  the  fence  commissioners  acting 
under  the  appointment  are  officers  de  facto.    Ibid. 

3.  Stock    Lair — County   Commissioner's — Fence   Commissioners — 

Irreyularity  of  Appointment — Quorum — Valid  Acts. — The  ac- 
tion of  a -majority  of  the  board  of  fence  commissioners  Is 
valid,  and  the  validity  thereof  Is  not  affected  by  the  Irregu- 
larity of  the  appointment  of  a  minority  number,  when  all 
concur.     Ibid. 

4.  Stock  Lairs — Uniformity  of  Penalties — Interpretation  of  Stat- 

utes.— The  small  areas  of  stock-law  territory  in  Pitt  County 
Included  In  the  territory  added  by  chapter  702,  Laws  1911,  to 
♦  that  described  in  chapter  386,  Laws  1901,  have  the  same  pen- 

alties imposed  for  the  Infraction  of  the  law  as  those  pre- 
scribed by  chapter  386,  Laws  1901,  being  "the  same  as  those 
in  the  Revisal,"  and  hence  it  is  not  indefinite  or  uncertain 
•  what  penalties  would  apply.     Ibid. 

5.  Stock  Laws — County  Commissioners — Fence  Commissioners — 

Trespass — Interpretation  of  Statutes. — The  Fence-law  Com- 
missioners of  Pitt  County,  proceeding  under  chapter  702, 
Laws  1911,  in  the  added  stock-law  territory,  to  grade,  build, 
and  widen  the  public  road  along  which  the  new  boundary 
fence  runs,  in  accordance  with  the  provisions  of  chapter  714, 
Tjaws  1905,  and  chapter  386,  Laws  1901,  are  not  trespassers  in 
so  doing.     Ibid. 
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6.  Stock  Laws  —  Assessments — Vote  of  People  —  Constitutional 

Lo/w, — Laying  an  assessment  for  building  a  stock-law  fence 
in  territory  where  the  law  is  effective  is  not  taxation  requir- 
ing its  submission  to  a  vote  of  the  people  of  the  district,  espe- 
cially where  the  money  for  the  purpose  is  in  hand  from  other 
liCwful  sources ;  and,  in  this  case,  being  for  the  future  repair 
of  the  line  in  common  with  other  fencing  required,  an  assess- 
ment may  be  laid  under  chapter  386,  Laws  1901.     IMd. 

7.  t^tock  Laics — Building  Fences — Interpretation  of  Statutes. — The 

Fence  Commissioners  of  Pitt  County  are  authorized  by  chap- 
ter 386,  Laws  1901,  to  use  convicts  in  building  fences  on  the 
line  of  the  territory  added  by  chapter  702,  Laws  1911.    Ihid, 

8.  Stock  Laws — Building  Fences — Assessments — Interpretation  of 

Statutes — Constitutional  Law — Referendum. — ^The  courts  will 
construe  a  statute  to  ascertain  as  far  as  possible  the  inten- 
tion of  the  liCgislature,  and  there  being  nothing  in  the  Con- 
stitution, Art.  VII,  sec.  7,  which  requires  that  an  assessment 
in  stock-law  territory  for  the  purpose  of  fencing  be  referred 
to  a  vote  of  the  i)eople,  it  is  not  required  of  chapter  386,  Laws 
1901,  that  this  should  have  been  provided  for  in  order  to  sus- 
tain its  validity.    The  Referendum  discussed.     Ihid. 

9.  Quarantine    of    Cattle  —  Prohibited    Territory  —  Fence    Law^ 

County — *' Will  fully  Permit.** — ^An  owner  of  cattle,  in  permit- 
ting them  to  run  at  large  in  a  no-fence  county,  which  results 
in  their  straying  from  a  prohibited  territory,  willfully  "al- 
lows" them  to  move  across  the  line  when  he  purposely  turns 
them  out  and  they  cross  the  line ;  for  it  is  not  necessary  that 
he  drive  them  across — it  is  enough  that  he  permit  them  such 
liberty  that  thereby  ^ey  are  "allowed"  by  him  to  move  across 
the  line.    S.  v.  Oarner,  630. 

SUBROGATION.     See  Debtor  and  Creditor. 

SUBSTANTIAL  DAMAGES.     See  Telegraphs,  1. 

SUBSTITUTION.     See  Bills  and  Notes,  19. 

SWAMP  LANDS.     See  State's  Lands. 

TAXATION. 

1.  Taxation — Tax  Collectors — Powers — Interpretation  of  Statutes. 
A  tax  collector  of  a  city  to  whom  has  been  given  all  the 
rights  and  remedies  for  collecting  taxes  possessed  by  sheriffs 
under  the  general  revenue  laws  of  the  State  is  confined  to  the 
methods  which  the  statute  specifies,  and  resort  may  not  be 
had  to  a  civil  action  for  that  puriK)se  except  where  these 
methods  are  Inadeipiate  and  unavailing.     Berry  v.  Davis,  170. 
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2.  Taxation — Methods  for  Collection — Interpretation  of  Statutes — 

CotiMtittitional  Law. — Our  statutes  provide  "that  no  mortgage 
or  deed  of  trust  executed  upon  personal  property  shall  have  a* 
lien  thereon  superior  to  the  lien  acquired  by  a  subsequent  levy 
upon  said  proi)erty"  for  the  payment  of  taxes,  etc.,  requiring 
certain  notice  to  the  mortgagee  or  trustee  to  afford  them  an 
opportunity  for  payment,  with  costs  incident  to  making  the 
levy,  which  shall  become  a  part  of  the  mortgage  debt,  etc 
(Revisal,  sec.  2SG3)  ;  that  taxes  shall  not  be  a  lien  on  per- 
sonal property,  etc.  (Revisal,  seq.  2863)  ;  that  all  personal 
property  shall  be  liable  to  be  seized  and  sold  for  taxes,  etc., 
and  transfers  thereof,  except  as  to  bona  fide  purchasers,  etc., 
**shall  be  null  and  void  as  to  said  taxes,"  and  not  affect  the 
rights,  etc.,  of  the  sheriff  to  levy  upon  and  sell  it  for  taxes, 
if  the  "levy  shall  be  made  within  sixty  days  after  such  trans- 
fer"  ( Revisal,  sec.  2880)  :  Held,  these  provisions  are  within 
the  powers  of  the  Legislature,  and  are  valid.     Ibid. 

3.  Taxation — Methods  of  Collection — Person<il  Property — Tax  List 

— Execution — Levy — Claim  and  Delivery — Interpretation  of 
Statutes. — The  express  statutory  methods  for  collecting  taxes 
on  personal  property  is  by  seizure  and  sale,  and  in  the  ab- 
sence of  some  exceptional  conditions  rendering  such  remedies 
inadequate  and  unavailing,  an  executive  officer  holding  the 
tax  list  and  charged  with  the  duty  of  collecting  is  confined 
to  them ;  and  the  tax  list  being  in  the  nature  of  an  execution, 
he  may  not  under  ordinary  conditions  resort  to  the  process 
of  claim  and  delivery  in  enforcement  of  his  claim.    Ibid. 

4.  Taxation — Methods  of  Collection — Personal  Property — Levy — 

Practice — Special  Circumstances. — While  in  this  action  the 
ordinary  methods  of  collecting  taxes  on  personal  prpperty 
should  have  been  pursued  by  the  officer  charged  with  col- 
lecting them,  Instead  of  resorting  to  claim  and  delivery  for 
the  purpose,  the  possession  of  the  proi)erty  by  the  principal 
defendant,  his  appearing  under  the  facts  of  the  case  to  have 
regarded  the  levy  as  properly  made,  and  his  agreement  that 
the  courts  should  determine  the  controversy,  withholds  the 
court  from  dismissing  the  action.     Ibid. 

5.  Taxation — Tax  Collector  —  Settlement  —  Subsequent  Enforce- 

ment— Interpretation  of  Statutes. — A  tax  collector  does  not 
lose  his  right  to  pursue  the  statutory  methods  provided  for 
enforcing  the  collection  of  taxes  against  the  personal  property 
of  a  delinquent  taxpayer  because  he  has  accounted  for  those 
taxes  to  the  proper  authorities  in  a  settlement  with  them. 
Ibid. 
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6.  Taxation — Liens — Lapse  of  Time — Mortgagor  and  Mortgagee — 

Interpretation  of  Statutes. — Under  our  general  statute  appli- 
cable, one  charged  with  the  collection  of  taxes  is  allowed  no 
longer  than  one  year  from  the  day  prescribed  by  statute  for 
his  settlement  and  payment  thereof,  and  thereafter  his  lien  on 
property  of  a  delinqueDt  taxpayer  is  not  enforcible  against 
the  right  acquired  under  a  registered  mortgage.  Revisal,  sec. 
2869.     Ibid. 

7.  Taxation — Inspection  Tax — Constitutional  Law. — The  levy  of 

the  inspection  tax  under  Revisal,  sec.  3955.  is  constitutional 
and  valid.     Ouano  Co.  v.  Biddle,  212. 

8.  Same — Property  Tax. — Article  V,  sec.  3,  of  our  Constitution 

imperatively  requires  that  all  real  and  personal  property  be 
taxed  by  a  uniform  rule  according  to  its  true  value  in  money, 
and  Revisal,  sec.  3955,  providing  for  the  levy  of  an  inspection 
-^ax,  will  not  be  so  construed  as  to  relieve  manufacturers  of 
fertilizers  or  fertilizing  material,  paying  this  inspection  tax, 
from  the  payment  of  property  tax  required  by  tt^e  Constitu- 
tion.    Ibid. 

9.  Same — Interstate  Commerce. — While  the  State  may  not  levy 

an  ad  valorem  or  other  tax  on  personal  property  in  transit 
in  the  course  of  interstate  commerce,  the  principle  does  not 
apply  when  the  property  (fertilizers  in  this  case)  Is  stored 
within  the  State  by  a  nonresident  for  the  purposes  of  sale 
and  distribution.     Ibid. 

10.  Taxation.  —  Fertilizers — Inspection — Tonnage  Tax — Cities  and 

Towns — License  Tax — Interpretation  of  Statutes. — ^The  ton- 
nage tax  for  purposes  of  inspection  levied  by  the  State  under 
our  statute  does  not  forbid  a  county,  city,  or  town  from  levy- 
ing a  license  tax  upon  fertilizer  stored  therein  for  purposes 
of  distrilmtion  by  a  manufacturer  or  dealer,  the  language  of 
the  statute  forbidding  "any  tax  to  be  levied,"  etc.,  referring 
to  any  other  tonnage  tax.     Guano  Co.  v.  yeic  Bern,  354. 

11.  Same — Ordinance. — A   city   ordinance   requiring   the   payment 

of  a  license  tax  from  fertilizer  agents  or  dealers,  etc.,  carry- 
ing ou  their  business  within  the  city,  is  authorized  by  Re- 
visal, sec.  2934.     Ibid. 

12.  Same — Storage  for  Distribution. — A  manufacturer  of  iertllizers 

maintaining  Its  sale  department  in  another  State  from  which 
sales  are  exclusively  made  for  fertilizer  stored  for  distribu- 
tion only,  in  a  city  in  this  State,  is  liable  under  an  ordinance 
of  the  city  levying  a  tax  upon  callings  and  professions,  naming 
among  others  "fertilizer  manufacturers'  agents  or  dealers," 
the  tax  being  for  the  protection  afforded  by  the  city  in  the 
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•    exercise  of  such  occupation,  ami  the  profits  derived  there- 
from.   I  hid. 

13.  Taxation — Bond  Issuch — Vote  of  the  People — Unrelated  Propo- 

sitions— Single  Ballot. — When  a  popular  vote  is  required  to 
authorize  or  validate  a  municipal  indebtedness  the  proposition 
^should  be  sinple,  and  when  the  question  presented  embodies 
two  or  more  distinct  and  unrelated  propositions,  and  tlie 
voter  is  only  afforded  opportunity  to  express  his  preference 
or  doi'ision  on  a  single  ballot,  and  on  the  question  as  an  en- 
tirety, the  election  as  a  rule  is  invalid  and,  on  objection 
made,  in  apt  time  and  in  a  proper  way,  may  be  disregarded 
and  set  aside.     Winston  v.  Bank,  512. 

14.  Same — Constitutional  Lair — Lcgislatirv  Control. — The  general 

rule  that  a  proi)osltion  to  authorize  or  validate  a  municipal 
indebtedness  should  he  single,  not  embodying  two  or  more 
distinct  and  unrelated  propositions,  is  not,  in  North  Carolina, 
regulated  by  our  Constitution,  and  the  method  of  voting  on 
a  proposition  of  municipal  indebtedness,  under  all  ordinary 
conditions,  is  for  the  Legislature.     Ihid. 

15.  Same — Interpretation   of  Statutes — Where  a   popular  vote  is 

required  to  authorize  a  municipal  indebteflness,  the  voter 
should  be  afforded  an  opportunity  to  cast  his  ballot  for  a 
single  proposition,  and  an  act  of  the  Legislature  will  not  be 
construed  as  authorizing  an  election  In  contravention  of  this 
principle  unless  such  purpose  is  expressed  In  clear  and  un- 
mistakable terms.     Ihid. 

16.  Same — Ordinance. — Among  other  things,  the  Legislature  pro- 

vides that  the  city  of  Winston,  for  the  issuance  of  Iwnds  for 
several  unrelated  classes  of  municipal  indebtedness,  shall 
first  pass  "an  ordinance  specifying  the  purpose  of  the  debt 
and  the  amount  thereof,"  with  the  general  provision,  "with 
such  regulations  and  rules  governing  such  voting  as  the 
board  of  aldermen  may  prescril>e" :  Held,  the  statutory  pro- 
vision first  mentioned  did  not  authorize  the  submission  by 
the  l)oard  of  aldermen  of  the  various  distinct  and  unrelated 
propositions  to  the  voters  in  a  single  ballot,  and  that  tliis  po- 
sition was  not  affected  by  the  general  statutory  provision, 
for  that  was  only  intended  to  refer  to  the  time  and  place 
of  voting,  and  other  mere  formal  regulations  concerning  the 
election.     Ihid. 

17.  Taxation — Vniformity — Constitutional    Law — Interpretation. — 

While  the  taxing  of  trades  Is  not  expressly  Included  in  the 
rule  of  uniformity  declared  by  our  Constitution,  Art.  V,  sec. 
3,  the  courts,  by  interpretation,  will  subject  it  to  the  same 
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rule,  in  this  respect,  which  is  prescribed  for  the  subjects 
therein  enumerated ;  for  a  different  rule  would  be  inconsist- 
ent with  natural  Justice  and  with  the  intent  as  gathered 
from  the  section  referred  to.    8.  v.  Williams,  610. 

18.  Same — Different   Classes  of  Taxation. — In  laying  a   tax.   the 

different  subjects  thereof  may  be  reasonably,  though  not 
arbitrarily,  classified,  and  a  different  rule  of  taxation  pre- 
scribed for  each  class,  provided  the  rule  is  untform  in  its 
application  to  the  class  for  which  it  is  made.  Constitution, 
Art.  V,  sec.  3.     Ibid. 

19.  Same — Cities  a^d  Totons — Discrimination. — Constitutional  and 

legislative  authority  conferred  upon,  a  municipality  to  tax 
does  not  enable  it  to  create  a  privilege  for  the  purpose  of 
taxing  it,  nor  to  discriminate  between  persons  exercising 
the  same  privilege,  by  imposing  a  tax  upon  one  of  a  class,  at 
a  higher  rate,  in  a  difC^rent  mode  or  upon  other  priijciples 
than  one  applied  to  the  exercise  of  the  same  privilege  by 
others  of  the  same  class.    Ibid. 

20.  Taxation — Cities  and  Tokens — Municipal  Powers — Legislation 

—  Potters  Conferred  —  Constitutional  Law. — The  legislative 
power  conferred  upon  a  municipality  to  tax  cannot  be  con- 
strued to  extend  further  than  Its  charter  permits,  and  any 
attempt  to  impose  burdens  upoji  some  of  a  class  from  which 
others  of  the  same  class  are  exempted  is  void  as  being  be- 
yond the  granted  powers  and  as  an  exercise  of  partial  legis- 
lation.   Ibid. 

21.  Taxation  —  Cities  and  Tmtns  —  Legislature — Police  Powers — 

Reasonableness — Constitutional  Law. — Ordinances  passed  by 
a  municipality  In  the  exercise  of  the  police  power  or  for  the 
purpose  of  revenue,  and  intended  to  regulate  or  control  the 
sale  of  articles  in  a  town  or  city,  or  in  other  matters,  must 
be  reasonable,  and  are  subject  to  the  determination  of  the 
courts  as  to  what  are  reasonable  regulations  within  the 
powers  granted  by  the  Legislature.     Ibid. 

22.  Taxation — Cities  and  Towns — Municipal  Powers — Discrimina- 

tion— Restraint  of  Trade — Constitutional  Late. — A  town  ordi- 
nance required  every  person,  firm,  or  corporation  in  the 
State,  soliciting  or  taking  orders  for  goods  at  retail,  to  be 
delivered  in  the  town  by  nonresident  merchants,  firms,  or 
corporations  resident  in  the  State,  to  pay  a  certain  tax : 
Held,  the  ordinance  was  discriminative,  in  restraint  of  trade, 
and  unconstitutional,  and  defendant  could  not  be  held  for  a 
criminal  violation  thereof.     Ibid. 

TAXES.     See  Sales,  5,  6,  7,  8;  Statutes,  10,  11. 
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TKLK(;itAPHK. 

1.  Tflf'ffrnphM^Mental  Angu'iMh — Hurgp</ft — Xotifr  of  Imp'^rtamfe 

-  Suhktantial  Oamagrtf. — For  mental  anguish  [proximately  re- 
Hitltlng  from  the  nejrlijrence  of  a  telegraph  eomimny  In  send- 
ing an  afflrnintive  reply  from  a  unrgeon  to  a  message  read- 
ing. "Young  Imly  apf)emlirltl8 :  can't  pay  anything  till  falL 
Will  you  of>erate?  Annwer."  and  signed  by  the  physician  of 
the  patient.  Hul»stantial  damages  are  recoverable  by  the  pa- 
tient for  whfme  i>enefit  it  was  sent,  the  message  giving  notice 
of  the  ciiaracter  of  damages  that  would  liltely  result.  Alex- 
antler  r.  Telegraph  Co.,  474. 

2.  TrlrgruphH — HecLsrmahle   fftipulaUons — Message — Bf/mk. — Tele- 

graph companies  may  malve  reasonable  stipulations  restrict- 
ive of  liability  to  the  extent  that  they  are  not  relieved 
thereby  from  the  obligations  of  diligence  superimposed  by 
law  In  the  performance  of  their  duties.    Jhid. 

3.  Same — McHHengei' — Agent   of   Sender — Principal   and   Agent — 

Telephone — Evidence.  —  A  telegraph  company  cannot  avail 
itH(»lf  of  a  stipulation  In  its  message  blank  to  the  eflfect  that 
a  messenger  boy  Is  to  lie  deemed  the  agent  of  the  sender  in 
taking  a  telegram  to  the  telegraph  office  for  transmission, 
without  liability  on  the  part  of  the  company,  when  it  ap- 
[M»ars  that  the  sender  of  the  message  got  Into  communica- 
tion with  a  person  answering  the  telephone  number  call  of 
the  company  and  the  messenger  came  in  accordance  with  a 
recjuest  that  one  be  sent,  and  was  evidently  sent  by  the  com- 
pany for  the  express  purpose  of  getting  the  message  for 
transmission.     Jhid. 

4.  i^awe — J*rlma  FatHe  Ageni-y. — Testimony  that  the  sender  of  a 

nicssMKO  callcil  the  well-known  telephone  number  of  a  tele- 
graph company's  office  and  requested  the  one  responding 
thereto  that  a  messenger  be  sent  to  take  a  telegram  to  the 
oflice.  and  that  the  messenger  appeared  In  consequence  and 
re<'elved  the  message,  affords  evidence  that  the  messenger 
was  the  duly  authorized  agent  of  the  company  for  the  pur- 
lM)se  of  receiving  the  message  for  transmission.     Ihid. 

5.  Telegraph  a- -MentaJ  Anguii*h— burgeon — Meamre  of  Damage^^ 

--Kridevee. — In  this  case  damages  were  demanded  for  men- 
tal anguish  canscnl  the  plaintiff  on  account  of  the  failure  of 
the  defendant  telegraph  company  to  transmit  a  telegram  re- 
plying affirmatively  to  one  sent  to  a  surgeon  by  the  plain- 
tiff's physician,  reading.  "Young  lady  appendicitis;  can't 
pay  anj'thing  till  fall.  Will  you  operate?  Answer.'*  Evi- 
dence upon  the  measure  of  damages  held  competent  which 
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tended  to  show  that  the  attending:  physician,  not  hearing 
from  his  telegram,  did  not  call  upon  his  patient  until  several 
hours  after  his  usual  time  for  a  visit,  desiring  to  make 
arrangements  elsewhere:  that  in  this  interval  of  waiting  the 
plaintiff,  not  understanding  his  absence,  suffered  mental 
anguish  in  apprehension  that  she  could  not  get  operated  on, 
from  which  she  supposed  that  she  would  die,  etc.     Ihid. 

TENANTS  IN  COMMON. 

1^  1.  Tenants  in  Common — Partition — Parties  —  Decree — Waiver. — 

-  Those  who  have  an  interest  as  tenants  in  common  in  lands  to 

I  be  divided  in  proceedings  for  partition,  and  whose  names  ap- 

pear as  parties  \0  the  proceedings  without  service  of  process 
and  without  their  authority,  are  not  in  law  parties  to  the  pro- 
ceedings, and  the  mere  expression  of  their  willingness  or  con- 
sent at  the  time  will  not  bind  them  by  an  adjudication  therein, 
when  it  does  not  appear  that,  by  their  acts,  they  have  preju- 
diced the  other  parties  or  the  purchaser  of  the  lands  at  a 
sale  for  division,  or  that  they  have  done  something  which 
created  an  estoppel  upon  them.    Patillo  v.  Lytle,  92. 

2.  Tenants  in  Comnnyn — Partitioti— ^Decree — Partial  Division — In- 
terpretation  of  Statutes. — Upon  motion  made  by  tenants  in 
common  to  set  aside  the  judgment  rendered  In  proceedings  in 
partition  wherein  a  sale  had  been  made  of  the  property,  it  Is 
reversible  error  for  the  trial  court,  upon  finding  that  the  sale 
was  necessary  to  the  interest  of  the  tenants,  to  adjudge  that 
the  purchaser  at  the  sale,  which  had  not  been  confirmed,  was 
a  tenant  in  common  with  one  who  had  not  been  bound  by  the 
former  judgment,  the  former  having  bid  for  the  interests  of 
all  except  those  of  the  latter;  for  the  statute  authorizes  only 
a  partition  of  the  whole,  and  the  provisions  of  Revlsal,  sec. 
2oO(>,  have  no  application.     Ihi(J. 

3.  Tenants  in  Common — Partition — Sale — "Preferred  Proposer'" — 
Confirmation. — ^The  highest  bidder  at  a  sale  of  lands  in  pro- 
ceedings for  partition  by  tenants  In  common  cannot  be  an 
innocent  purchaser  until  the  sale  Is  confirmed  by  the  court, 
and  until  it  is,  the  bidder  is  only  regarded  as  a  "preferred 
proposer,"  and  is  presumed  to  know  that  his  bid  Is  subject 
to  the  condition  of  its  acceptance  or  rejection  by  the  court. 
Ihid. 

4.  Tenants  in  Common — Partition — Void  Conveyances — Confirma- 
tion.— A  deed  made  by  a  commissioner  to  sell  the  lands  in  pro- 
ceedings for  4)artition  among  tenants  In  common  Is  invalid 
unless  the  sale  has  been  confirmed  by  the  court,  or  the  parties 
have  otherwise  become  bound  by  it.    Ihid. 
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5.  Tenants  in  Common — Partition — Decree — Parties. — A  deed  by 

a  commissioner  to  sell  lands  for  partition  among  tenants  in 
common,  though  the  sale  had  been  confirmed  by  the  court, 
will  not  bind  one  of  th^  tenants  who  had  not  been  made  a 
party  to  the  proceedings  or  waived  his  rights ;  tor  in  the  ab- 
sence of  a  necessary  party  the  lands  cannot  be  thus  parti- 
tioned under  the  statute  as  to  him.  Tayloe  v.  Carroxo,  156 
N.  C.  6,  cited  and  applied.     Ihid. 

6.  Tenants  in   Common — Partition — Decree — Parties — Motion   in 

the  Cause — Procedure. — A  nominal  party  in  a  proceeding  for 
partition,  though  not  so  in  fact,  should  proceed  by  motion  In 
the  cause  to  set  aside  the  decree  therein.    Ibid. 

7.  Same — Consent, — A  consent  decree  in  partition  proceedings  for 

the  division  of  lands  among  tenants  in  common,  which  pur- 
ports to  oi>erate  upon  the  whole  land  and  every  interest  in  it, 
does  not  affect  the  rights  of  a  tenant  who  has  not  been  made 
a  party,  and  who  has  not  waived  his  rights.     Ihid, 

8.  Same — Appeal  and  Error — Procedure, — A  sale  of  lands  in  par- 

tition proceedings  among  tenants  in  common  being  invalid  l>e- 
cause  of  the  absence  of  necessary  parties  who  have  moved  in 
the  cause  to  set  aside  the  decree,  it  is  held  in  this  case  on  ap- 
I)eal  that  the  judgment  be  set  aside,  together  with  the  order 
of  sale  and  the  commissioner's  deed,  and  that  necessary  par- 
ties be  made,  and  the  cause  further  proceed  as  the  parties 
may  l>e  advised  and  in  accordance  with  law.     Ibid, 

9.  Trusts  and  Trustees — Religious  Societies — Trust  Estates — Oo- 

tfnants — Possession — Partition. — The  individual  churches  of 
the  Shiloh  Association  hold  no  such  interest  in  the  trust 
estate  declared  by  their  deed  in  trust  as  to  make  them  coten- 
ants  therein  and  permit  a  division  of  it  in  proceedings  for 
partition  thereof;  nor  have  they  the  possession,  a  necessary 
element  In  maintaining  such  proceedings.  Church  v.  Trus- 
tees. 119. 

10.  Pleadings  —  Tenant tr  in  Common  —  Material  Allegations.  —  In 

si)ecial  proceedings  to  partition  lands  the  allegation  that  the 
parties  are  tenants  in  common  Is  a  material  one,  as  the  right 
of  the  parties  to  the  partition  i^  only  conferred  on  tenants 
in  common.     Revlsal,  sec.  24tS7.     Gregory  v.  Pinnix,  147. 

11.  Same — Issues — Questions  for  Jury. — When  in  proceedings  for 

partition  of  lands  the  allegation  that  the  parties  are  ten- 
ants in  common  is  denied,  an  issue  of  fact  is  raised  which 
must  be  submitted  to  the  determination  of  the  jury.     Ibid. 

12.  Tenants   in    Common  —  Partition  —  Pleadings — Amendments — 

Dis(T€tion — Appeal  and  Error. — It  is  within  the  discretion  of 


INDEX.  897 


mrt, 

]e  a 

al^ 

Jrti- 
l.Vl 

in 
for 
in 


TENANTS  IN  QOMMOy— Continued, 

^  ^J  the  trial  judge  to  permit  answers  to  be  filed  In  proceedings 

for  partitioning  lands  which  had  been  stricken  out  by  the 
clerk,  and  his  action  therein  is  not  reviewable  on  appeal. 
Ihid. 

13.  Railroad/t — Tramways — Rights  of  Wau — Partition — Grants — 
Interpretation. — In  1817  a  certain  large  tract  of  land  was 
partitioned  among  several  tenants  in  common,  through  which 
a  cross  canal  runs  eastwardly  as  tributary  to  Dismal  Swamp 
Canal,  used  for  floating  logs  to  the  latter  canal,  a  navigable 
waterway.  For  the  preservation  of  the  cross  canal,  it  was 
provided  in  the  division:     "It  will  be  convenient  in  carting 

to  the  cross  canal,  for  one  proprietor  to  have  the  free  privi- 
^^  lege  of  carting  across  another  proprietor's  share,"  etc.    This 

""■  provisipn  or  privilege  was  not  incorporated  In   subsequent 

'^  conveyances:     Held,   it  could   not   have  been   contemplated 

^^  at  the   time  that  instrumentalities  such   as  tramroads  for 

hauling  timber  would  be  employed,  but  that  each  i)roprietor 
r-  should  only  have  the  privilege  theretofore  enjoyed,  as  appur- 

tenant to  each  tract,   Instead  of  in  gross.     Lumber  Co.   v. 
]  Cedar  Works,  IGl. 

14.  Deeds  and  Conveyanees — Interpretation — Husband  and  Wife--^ 

Estates  in  Entireties — ffurtHt^r-ship — Tenants  in  Common. — 
While  In  a  conveyance  of  lands  to  husband  and  wife.  Jointly, 
they  will  take  and  hold  the  estate  by  entireties,  the  survivor 
taking  the  whole,  this  character  of  an  estate  is  not  created 
when  it  appears  by  construction  from  the  conveyance  that 
^  it  was  not  so  intended,  but  that  the  parties  were  to  take 
and  hold  their  interests  as  tenants  In  common.  Highsmith 
V.  Page.  220. 

15.  Deeds  and  Conveyanees — Intent — Interpretation — Husband  and 

Wife  —  Tenants  in  Common  —  Deseent  and  Distribution. — A 
deed  of  lands  to  husband  and  wife  for  a  consideration,  the 
half  of  which  was  furnished  by  the  latter  from  a  sale  of  her 
own  lands,  made  to  the  husband  and  his  heirs,  and  to  the 
wife  and  lier  heirs,  and  to  their  heirs  jointly,  with  the 
habendum  expressed  to  the  same  effect,  conveys  to  them  an 
estate  in  common  and  not  of  entireties,  the  wife's  interest 
descendible,  at  her  death,  to  her  heirs  at  law,  subject  to  the 
curtesy  of  her  surviving  husband.     Ibid. 

16.  Tenants   in    Common  —  Mortgages  —  Principal    and   fiurety  — 

Bills  and  \ofes — Exoneration — f^ubstitution — Innoeent  Pur- 
chasers.— When  tenants  In  common  become  sureties  on  the 
note  of  one  of  them  and  secure  it  by  mortgage  duly  reg- 
istered on  the  lands  held  in  common,  and  from  the  face  of 

158—57 
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the  papers  it  appears  that  they  signed  as  Joint  principals, 
and  the  real  principal  on  the  note  subsequently  borrows 
money  on  a  note  secured  by  a  mortgage  on  his  interest  in 
the  lands,  the  holder  of  the  second  note  and  its  indorsees 
have  for  their  security  only  a  mortgage  on  an  equity  of  re- 
demption, and  cannot  avail  themselves  of  the  plea  of  being 
innocent  purchasers  for  value  without  notice,  so  as  to  pre- 
vent the  sureties  on  the  first  note  from  asserting  their  equi- 
ties by  way  of  exoneration,  or,  if  they  bad  been  compelled 
to  pay  the  debt,  of  substitution  to  the  rights  of  the  creditor ; 
and  these  equitable 'rights  of  the  sureties  accrued  to  them 
when  they  signed  the  note  secured  by  the  mortgage.  Wil- 
liams V.  Lewis,  571. 

17.  Same — Inquiry. — One  who  has  acquired  by  indorsement  a  note 
of  a  tenant  in  common  secured  by  a  mortgage  of  his  equity 
of  redemption  in  the  lands  should  inquire  into  the  nature 
and  extent  of  his  security,  and  in  this  case  should  have 
ascertained  that  a  prior  registered  mortgage  given  on  the 
entire  tract  of  land  by  all  the  tenants  in  common  to  secure 
a  note  which  appeared  ui>on  the  face  of  the  papers  to  have 
been  given  by  them  as  Joint  princijmls  was  in  fact  made  by 
one  of  them  as  principal  and  the  others  as  sureties.    Ibid. 

TENDER.     See  Witnesses,  1. 

TERM  OF  OFFICE.     See  Executors  and  Administrators. 

THREATS.     See  Evidence,  104. 

TIMBER  DEEDS.     See  Deeds  and  Conveyances,  12.  13,  14. 

TITI.ES.     See  Snles,  S,  0:  Contracts,  0,  20.  21,  36,  37:  Damages,  1; 
Interpleader,  1 ;  Equity,  25. 

TRAMWAYS.     See  Railroads.  1.  2,  3.  4,  5,  6,  7,  8. 

TRESPASS.     See  Instructions,  4;  Injunctions,  5. 

1.  Stock  Lairs — County  Commissioners — Fence  Commissioners — 

Trespass — Interpretation  of  Statutes. — The  Fence-law  Com- 
missioners of  Pitt  County,  proceeding  under  chapter  702, 
Laws  1011,  in  the  added  stock-law  territory,  to  grade,  build, 
and  widen  the  public  road  along  which  the  new  boundary 
fence  runs,  in  accordance  with  the  provisions  of  chapter  714, 
Laws  1005,  and  chapter  386,  Laws  1901,  are  not  trespassers 
in  so  doing.     Tripp  r.  Commissioners.  480. 

2.  Injunction  —  Trespass  —  Contempt   of   Court. — A    party   going 

upon  lands  claimed  by  plaintiff,  described  in  the  complaint 
by  metes  and  bounds,  after  an  injunction  had  been  issued 
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thereon,  and  cutting  timber  In  violation  of  tlie  order  granted, 
commits  a  contempt  of  court.     Weston  v.  Lumber  Co.,  270. 

3.  Injunction  —  Trespass — Location — Specific  Findings. — A  party 

who  has  violated  the  mandate  of  an  Injunction  by  cutting 
timber  upon  the  lands  described,  camiot  complain  that  the 
findings  of  the  lower  court  imposing  the  punishment  were 
not  more  specific  or  more  in  accordance  with  the  probative 
force  and  full  significance  of  the  evidence,  when  they  are 
favorable  to  him.    Ihid, 

4.  Trespass — Possession — Pleadings — Damages — FreeJwld. — In  an 

action  for  damages  for  trespass  on  lands  possession  must  be 
alleged  and  shown;  but  when  the  damages  claimed  are  to 
the  freehold,  the  land  itself,  the  plaintiff  must  show  his  title 
at  the  time  of  the  injury  complained  of.  Daniels  v.  R.  R., 
418. 

5.  Same — Deeds  and  Conveyances. — Damages  for  cutting  timber 

under  the  size  and  not  of  the  kind  conveyed  to  the  defend- 
ant in  a  timber  deed,  and  those  caused  by  his  negligently 
setting  fire  thereto,  are  not  recoverable  by  the  plaintiff  if 
they  accrue  subsequently  to  his  conveying  the  freehold,  or 
the  land  itself;  but  it  is  otherwise  as  to  any  he  may  have 
sustained  prior  to  that  time,  for  such  damages  are  personal 
to  the  owner  of  the  proi)erty  and  do  not  pass  to  his  grantee 
of  the  land.     Ihid. 

TRIAL  BY  JURY.     See  Reference.  1. 

TRUSTS  AND  TRUSTEES. 

f 

1.  Trusts  and  Trustees — Religious  Societies  —  Partition. — Lands 

held  by  trustees  under  a  deed  from  the  Shiloh  Association  of 
churches  for  certain  declared  school  purposes,  which  associa- 
tion has  substHiuently  increased  in  the  numf»er  of  churches, 
and  the  school  has  been  incorporated  by  the  Legislature  in 
an  act  recognizing  the  trusts  set  out  in  the  deed,  cannot  be 
dividecl  by  the  churches  In  proceedings  for  partition,  for 
such  would  be  subversive  and  destructive  of  the  trusts  de- 
clared.    Church   V.  Trustees,  119. 

2.  Trusts  and   2'rustees  —  Religious   Societies  —  Appointment   of 

Trustees — Control. — The  only  manner  in  which  the  Shiloh 
Association  of  churches  may  exercise  any  control  of  the 
proi)erty  held  by  the  trustees  under  its  deed  declaring  certain 
trusts,  is  by  the  election  of  trustees  at  the  meeting  for  that 
puri)ose  regularly  held  under  the  legislative  act  of  its  incor- 
I)oratlon.  Kerr  v.  Hicks,  154  N.  C  265,  cited  and  applied. 
Ibid, 
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3.  TruMs  and  Trustees — Religious  Societies — Trusts  Declared — 

Potcers  of  i^a^e — Purposes, — ^The  provisions  In  the  deed  In 
trust  to  the  trustees  of  the  **ShiIoh  Association"  of  churches, 
that  the  trustees  have  "the  rights  and  privileges  of  selling  and 
mortgaging  the  property  herein  conveyed  whenever  they  are 
required  and  requested  to  do  so  by  the  association,"  is  con- 
strued to  apply  only  to  selling  and  mortgaging  the  trust  estate 
in  pursuance  and  furtherance  of  the  trusts  declared,  and  not 
for  the  purpose  of  partition.    Ihid, 

4.  Trusts  and  Trustees — Religious  Societies — Trust  Estates — Co- 

tenants — Possession — Partition. — ^The  individual  churches  of 
the  Shiloh  Association  hold  no  such  interest  in  the  trust  estate 
declared  by  their  deed  in  trust  as  to  make  them  cotenants 
therein  and  permit  a  division  of  it  in  proceedings  for  parti- 
tion thereof;  nor  have  they  the  possession,  a  necessary  ele- 
ment in  maintaining  such  proceedings.     Ihid. 

5.  Trusts  and  Trustees — Religious  Societies — Failure  of  Trustee — 

Equity, — The  courts,  in  their  equitable  jurisdiction,  would  not 
permit  the  trusts  declared  in  the  deed  of  the  Shiloh  Associa- 
tion of  churches  to  fail  for  the  want  of  a  trustee ;  and  if  these 
trusts  are  considered  for  charitable  purposes,  the  courts,  un- 
der i)roi)er  conditions,  would  appoint  trustees  from  time  to 
time,  under  Revisal.  sec.  3923.     Ibid, 

6.  Note — Subrogation — Debtor   and   Creditor  —  Notice — Equitg — 

Trusts  and  Trustees, — Equity  will  not  allow  a  debtor,  who 
has  had  money  advanced  to  him  with  which  to  take  up  his 
note  secured  by  a  mortgage  under  an  agreement  that  the 
security  will  be  held  as  collateral  to  his  note  given  for  the 
money  advanced,  to  avail  himself  of  a  breach  of  trust  in 
taking  an  assignment  of  the  note  and  mortgage  to  himself  and 
thereby  defeat  the  right  created  by  his  agreement,  upon  the 
faith  of  which  the  money  was  advanced,  but  will  regard  the 
assignment  of  the  security.  If  made  to  the  debtor,  as  being  for 
the  benefit  of  him  to  whom  It  justly  belongs.  Bank  v.  Bank, 
23a 

7.  Principal  and  Agent — Corporations — Offlfcrs — Misappropriation 

— Bankruptcy — Trustees. — Where  a  complaint  alleges  for  its 
cause  of  action  that  certain  officers  of  a  corporation  know- 
ingly misapplied  and  misappropriated  funds  belonging  to  the 
plaintiff  in  their  management  of  the  corporation,  without 
alleging  that  the  defendants  converted  the  money  to  their 
own  use,  the  inference  Is  that  the  corporation  received  the 
benefit  of  the  funds  alleged  ,fo  have  been  misappropriated, 
and  therefore  the  corporation  Is  not  a  necessary  part^  de- 
fendant, nor  Its  trustee  in  bankruptcy,  and  a  demurrer  upon 


INDEX.  901 


TRUSTS  AND  TRUSTEES— Continued. 

these  grounds  will  not  be  sustained.  Chemical  Co.  v.  Floyd, 
455. 

8.  Same — Independent  LiabiUty. — The  fact  that  a  debtor  corpora- 

tion is  in  bankruptcy  does  not  prevent  a  creditor  fi-oni  suing 
certain  of  its  officers  for  misapplication  and  misappropriation 
of  the  plaintifTs  money  for  the  benefit  of  the  coriwration,  as 
the  bankrupt  courts  have  only  the  administration  of  the 
bankrupt's  assets  in  charge,  not  that  of  the  plaintiff,  and  the 
liability  of  the  officers  is  Independent  thereof.     Ihid. 

9.  Deeds  and  Conveyances — Trusts  and  Trustees — Eviden<'e. — The 

quantum  of  proof  required  to  establish  a  trust  under  the  deed 
in  this  case,  Held,  sufficient,  under  Hardiny  v.  Long,  103  N. 
C,  and  that  line  of  cases.     Makely  i\  Montgomery,  589. 

UNLAWFUL  SALES.     See  Cocaine. 

UNLIQUIDATED  DAMAGES.     See  Measure  of  Damages,  1. 

USURY. 

1.  Bills  and  Notes — Guarantors  of  Payment — Loan — Usury — In- 

terpretation of  Statutes. — When  the  transaction  is  free  from 
fraud  and  unlawful  imposition,  a  purchaser  may  buy  a  note 
at  any  price  they  may  agree  upon;  but  if  the  purchaser  re- 
quires the  Indorsement  of  the  seller,  the  transaction,  as  be- 
tween the  imme<liate  parties  thereto,  is  in  effect  a  loan,  and 
will  be  so  considered  within  the  meaning  and  purport  of  our 
usury  laws.     Sedbury  v.  Duffy,  432. 

2.  Same. — ^The  purchaser  at  $3,200  of  a   promissory  note  given 

for  $5,200,  upon  which  $1,000  had  been  paid,  requirerf  an 
Indorsement  by  the  payee  and  another  guaranteeing  pay- 
ment. In  an  action  upon  the  note  our  statute  as  to  usury 
was  pleaded  by  the  guarantors  of  payment :  Held,  as  be- 
tween the  purchaser  and  guarantors  of  payment,  the  trans- 
action is  regarded  as  a  loan,  upon  which  a  usurious  charge 
was  made  in  addition  to  the  legal  rate  of  interest.     Ihid. 

3.  Bills    an^    Notes — Unqualified    Itidorsers — Usu^ry — Interpreta- 

tion of  Statutes. — The  provisions  made  as  to  warrants  which 
prevail  in  case  of  unqualified  indorsements  by  Revisal',  sec. 
2215,  refer  to  lawful  transactions,  and  do  not  relate  to  trans- 
actions coming  within  the  meaning  of  our  usury  laws.    Ihid. 

VACANCY.     See  Health,  1.  2,  3,  4,  5. 

VENDOR  AND  VENDEE.     See  Contracts,  1,  2,  7.  8.  9,  10,  12,  13,  14, 
15,  21,  22,  23,  24,  26,  36,  37 ;  Equity,  25. 

1.  Vendor  and   Vendee — Deceit  —  False   Warranty  —  Evidence — 
Damages — Questions  for  Jury. — In  an  action  for  damages 
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for  personal  injuries  caused  by  defendant's  deceit  and  false 
warranty  in  the  sale  of  a  horse,  there  was  evidence  tending 
to  show  that  the  defendant  falsely  rei)resented  that  the  horse 
\fas  kin4  aiwi  gentle,  and  that  the  plaintiff,  relying  thereon, 
bought  the  horse,  drove  him  twenty-five  miles  to  his  home, 
and  a  few  days  thereafter,  while  driving  him  to  a  buggy, 
the  horse  began  to  kick  and  back  and  threw  plaintiff  out  of 
the  buggy  and  broke  his  leg :  HeUlf  a  question  for  the  Jury 
as  to  whether  defendant  intended  his  statement  as  to  the 
character  of  the  horse  to  be  a  warranty,  and  whether  the 
plaintiff,  relying  thereon,  was  thereby  induced  to  buy,  and 
whether,  under  the  evidence,  there  was  deceit  and  a  breach 
of  warranty  on  defendant's  part.    Hodges  v.  Smith,  256. 

2.  Dills  and  Sotes — Indorsee  in  Due  Course — Vendor  and  Vendee 

— Prindpal  and  Agent — Evidenee. — The  holder  of  a  negotiable 
Instrument,  Indorsed  'for  value  and  before  maturity,  etc.,  by 
the  vendor  of  machinery,  who  retained  a  lien  on  the  goods 
sold  under  a  conditional  sale,  is  not  affected  by  subsequent 
pajTuents  made  to  the  vendor,  w^hich  were  not  entered  on 
the  n(»te  and  of  which  he  had  no  notice;  and,  on  the  facts 
presented,  there  was  no  evidence  upon  which  the  vendor's 
agency  to  accept  the  payments  in  behalf  of  the  indorsee  couW 
properly  be  submitted  to  the  jury.     Vance  v.  Bryan,  502. 

3.  Vendor  and  Vendee — Breaeh  of  Contract — Principal  and  Agent 

— Sot  ice — Measure  of  Damages. — Held,  in  this  case,  the 
knowledge  of  the  agent  of  the  defendant  of  the  purposes  for 
which  certain  glass  had  been  purchased  by  the  plaintiff  was 
•  sufficient  notice  to  the  defendant  that  plaintiff  would  sustain 
damages  of  the  character  daimetl  upon  the  defendant's 
breach  of  his  contract  of  shipment.     O'Neal  v.  Seim,  588. 

VENUE. 

1.  Register  of  Deeds — Marriage  License — Venue. — An   action  for 

the  penalty  against  a  register  of  deeds  for  unlawfully  issu- 
ing a  marriage  license  under  Revlsal,  2000,  should  be  tried  in 
the  county  wherein  the  cause  of  action  arises.  Revisal,  420 
(2).     Dixon  r.  Ilaar,  341. 

2.  Same — Removal  of  Cause — Practice — Jurisdiction. — When   an 

action  for  the  penalty  sought  against  a  register  of  deeds  for 
unlawfully  issuing  a  marriage  license  Is  brought  in  the 
wrcmg  county,  Revlsal,  420  (2),  it  should  be  removed  and 
not  dismissed :  and  when  after  the  refusal  of  a  justice  of  the 
jieace  to  remove  the  cause  to  the  proper  county  and  on  appeal 
the  motion  is  renewed  in  the  Superior  Court,  the  judge  should 
(»rder  the  cause  removed  to  the  proper  county,  and  not  re- 
mand it  to  the  justice  who  had  wrongfully  assumed  jurisdic- 
tion.    Ibid. 
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3.  Register  of  Deeds — Marriage  License — Defect  of  Venue — Ju- 

risdiction.— ^A  Justice  of  the  peace  has  jurisdiction  of  an  ac- 
tion against  a  register  of  deeds  for  unlawfully  issuing  a  mar- 
riage license,  and  when  service  is  made  in  the  wrong  county 
the  defect  Is  one  of  venue,  and  not  of  jurisdiction.    Ibid. 

4.  Same — Appeal  and  Error — Prcmnture  Appeal. — An  appeal  from 

the  refusal  of  the  Superior  Court  judge  to  remove  a  case  to 

the  proper  county  (Revlsal.  sec.  420,  2),  wherein  a  ijenalty 

Is  sought  against  a  register  of  deeds  for  unlawfully  issuing  a 

^  marriage    license    (Revlsal,    sec.    2090),    is    not   premature. 

Ibid. 

VERDICT.     See  Judgments,  22. 

1.  Murder — Verdict — Findings — Practice — Interpretation  of  Stat- 
utes.— It  is  required  by  our  statute  that  a  jury  should  ren- 
der their  verdict  in  a  trial  for  murder  so  as  to  show,  if 
nuirder  was  their  verdict,  whether  it  was  In  the  first  or 
second  degree.     Revlsal,  sec.  3271.     S.  v.  Bagley,  608. 

2.  Same  —  Directions  —  Reconsideration  —  Recording.-jA  verdict 
rendered  in  open  court  Is  not  complete  until  accepted  by  the 
court  for  record,  and  it  is  the  duty  of  the  trial  judge  to  pre- 
vent the  recording  of  a  doubtful  or  insufficient  finding;  and 
in  this  case  it  is  Held,  that  his  Honor,  on  seeing  that  the 
degree  of  murder  was  not  expressed  in  the  verdict,  correctly 
told  the  jury  to  reconsider  their  finding,  for  the  purpose  of 
specifying  the  crime,  and  upon  response  being  made  by  them 
of  murder  in  the  first  degree,  the  verdict  was  properly 
recorded  accordingly.     Ibid. 

3.  Malicious  Burning  —  Instructions  —  Verdict — Interpretation — 
"TrflH^o/i" — Appeal  and  Error. — ^The  verdict  of  the  jury,  as 
well  as  the  charge  of  the  court,  must  be  construed  with 
reference  to  the  evidence  introduced  on  the  trial,  and  when 
it  api)ear8.  when  so  construed,  that  the  prisoners,  tried  for 
unlawfully  burning  a  house,  must  necessarily  have  deliber- 
ately committed  the  act  which  had*  been  determined  upon 
by  them  all,  one  of  them  starting  the  fire  and  the  others 
watching  out  for  him  or  otherwise  assisting,  it  was  not 
error,  under  a  charge  otherwise  correct,  that  his  Honor 
failed  to  define  the  word  "wantonly*'  used  in  the  statute  as  a 
part  of  the  description  of  the  offense,  it  appearing  that  the 
act  was  of  necessity  wantonly  and  maliciously  done.  8.  v. 
Millican,  617. 

WAGERING  CONTRACTS.     See  Contracts.  27,  28. 


904  INDEX. 


WAIVER. 

1.  Tenants  in  Common  —  Partition — Parties — Decree — Waii-er. — 

Those  wbo  have  an  Interest  as  tenants  in  common  in  lands 
to  be  divided  in  proceedings  for  partition,  and  whose  names 
appear  as  parties  in  the  proceedings  without  service  of 
process  and  without  their  authority,  are  not  in  law  parties 
to  the  proceedings,  and  the  mere  expression  of  their  willing- 
ness or  consent  at  the  time  will  not  bind  them  by  an  adjudi- 
cation therein,  when  it  does  not  appear  that,  by  their  acts, 
they  have  prejudiced  the  other  parties  or  the  purchaser  of 
the  lauds  at  a  sale  for  division,  or  that  they  have  done  some- 
thing which  creates  an  estopi>el  upon  them.  PatiNo  t\ 
LytJe,  92. 

2.  Railroads— Tra^iraps— Rights  of  Way— Written   Authority— 

Indefiniteness — Waiver, — A  defendant,  sought  to  be  enjoined 
from  a  continuous  trespass  on  plaintiff's  lands,  in  operating 
a  tramroad  through  them  for  the  purpose  of  hauling  lumber 
which  had  been  cut  on  other  lands  in  litigation  between  the 
parties,  relied  on  a  permission  alleged  to  have  been  given 
by  tlie  plaintiff,  contained  in  a  letter,  as  follows:  "Should 
there  be  any  desire  on  your  part  to  remove  the  timber  which 
you  have  cut,  you  will  find  us  not  unwilling  to  give  our  per- 
mission.'' The  right  claimed  was  over  a  different  tract  of 
land  than  that  referred  to  in  the  letter:  Held,  the  language 
relied  on  by  defendant  was  too  Indefinite  to  authorize  the 
right  of  way  for  the  tramroad  or  to  be  effective  as  an 
estoppel.     Lumber  Co.  v.  Cedar  Works,  IGl. 

8.  Mortgages — Foreelosure — Invalid  Sale — Purchaser — Rental  of 
Mortgagor  —  Waivei'  —  Knowledge. — In  order  to  waive  an 
ipregularltj'  in  the  exercise  of  the  power  of  sale  contained  in 
a  mortgage,  It  is  necessary  that  the  acts  alleged  as  a  waiver 
l)e  conmiltted  with  the  knowledge  of  the  one  who  does  them ; 
and  a  mortgagor  after  an  invalid  sale  for  failure  of  the 
mortgagee  to  strictly  observe  the  terms  thereof,  without 
knowledge  of  the  irregularity,  does  not  waive  it  by  subse- 
quently renting  the  lands  from  the  purchaser.  Eubanks  v. 
Becton,  280. 

4.  Appeal  and  Erroi* — Objections  and  Exceptions — Improper  Re- 
marks— Practice — Waiver. — Exceptions  to  improper  remarks 
of  counsel  in  their  argument  to  the  jury,  when  taken  for  the 
first  time  and  i)ermitted  by  the  trial  judge  in  stating  the 
case  on  ai)peal,  will  not  be  considered  on  appeal,  for  such 
exceptions  must  be  taken  at  the  time,  or  they  will  be  deemed 
as  waived.     S.  v.  Wilson,  599. 


"WANTON."     See  Malicious  Mischief,  7. 
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WATER  AND  WATER  COURSES.     See  Navigable  Waters. 
"WAY  BY  NECESSITY."     See  Railroads,  4,  5,  6,  7. 
WIDOW.     See  Estates,  11. 

WILLS.     See  Estates,  14,  15,  16,  17. 

1.  Wills  —  Construction — Estates — Remainder — Intent — Real  and 

Personal  Property — Possession  at  Death  of  First  Taker. — 
Giving  effect  to  the  intent  of  the  testator  from  the  language 
employed  by  him  in  the  will:  Held,  a  devise  and  bequest 
to  A.  of  real  and  personal  property  "to  have  and  to  hold 
during  her  natural  life,"  and  at  her  death  "the  said  prop- 
erty or  so  much  thereof  as  may  be  in  her  possession  at  the 
time  of  her  death  is  to  go  to  B.,  her  heirs  and  assigns  for- 
ever," gave  A.  only  a  life  estate  in  the  lands,  with  remainder 
to  B.  in  fee.     Herring  v.  Williams,  1. 

2.  Same — Consistency. — When  there  is  a  devise  and  bequest  of 

real  and  personal  property  to  A.  for  life,  with  a  limitation 
after  the  death  of  A.  that  the  "said  property  or  so  much 
thereof  as  may  be  in  her  possession  at  the  time  of  her  death 
is  to  go  to"  B.,  her  heirs  and  assigns  forever,  the  words, 
"or  so  miich  thereof  as  may  be  in  her  possession  at  the  time 
of  her  death,"  are  construed,  for  consistency,  to  refer  only 
to  the  personal  property  bequeathed,  and  not  to  the  realty', 
which  is  of  a  permanent  nature.     Ibid. 

3.  WiUs  —  Construction  —  Potoer    of    Disposition — Implication. — 

The  intention  of  the  testator  to  create  the  power  of  disposi- 
tion in  the  devisee  must  clearly  appear  from  the  language 
of  the  will,  and  it  will  not  be  implied  from  language  en- 
tirely consistent  with  the  devise  to  him  of  a  life  estate. 
Ihid. 

4.  WiUs  —  Construction — Estates — Power  of  Disposition — Refer- 

ence— Deeds  and  Conveyances. — A  deed  made  by  the  devisee 
to  a  life  estate,  with  power  of  disposition,  must  refer  to  tbe 
power  contained  in  the  will  to  convey  the  fee,  and  in  the 
absence  of  such  reference  only  the  life  estate  is  conveyed. 
Ihid. 

5.  Wills  —  Devisees — Pleadings — Evidence — Issues. — An  issue   as 

to  wliether  a  devisee  "failed  or  refused  to  support  the  widow 
and  unmarried  daughters"  of  J.,  being  a  condition  annexed 
to  the  devise,  when  not  alleged  or  supported  by  evidence, 
should  not  be  submitted  to  the  Jury.  Shields  v.  Freeman, 
123. 

6.  Willjs  —  Intent — Interpretation — ''Desires" — Fee    Simple. — The 

testator  put  his  son  in  charge  of  his  lands  during  his  life 
and  gave  him  a  one-horse  crop  for  his  services.    At  this 
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time  the  testator  did  npt  own  a  part  of  his  father's  old 
homestead,  but  urged  his  son,  in  a  will  he  had  made,  to 
acquire  as  much  of  it  as  possible.  Later  the  testator  ac- 
quired that  land,  and  by  codicil  added  it  to  the  devise  to  his 
son  "In  fee  simple,  to  descend  to  his  heirs,"  and  expressed 
the  purpose  that  his  son  should  own  this  homestead.  In 
his  will  the  testator  "desired"  that  his  unmarried  sisters 
should  have  a  home  with  their  mother  and  brother  on  the 
land:  i7c^</,  (1)  a  devise  to  the  son  in  fee  simple;  (2)  a 
desire  that  the  son  keep  the  land  in  the  male  line  of  inher- 
itance was  without  legal  effect.    Ibid. 

7.  Wills — Preftwea — Uncertainty  of  Identification — Interpretation. 

An  undated  prefix  to  a  will,  "This  is  written  for  L.  and 
J,  F.  and  is  an  addendum  to  the  agreement"  of  a  specified 
date,  is  of  no  effect,  the  agreement  referred  to  not  being 
"described  and  identified  with  such  particularity  as  to  des- 
ignate and  clearly  show,  and  so  that  the  court  may  clearly 
see.  what  paper  was  meant  to  be  a  part  of  the  will."  SiJer 
V.  Dor^ett,  108  N.  C,  300,  cited  and  approved.    Ibid. 

8.  Wills — Devise — Description — Parol  Evidence. — A  devise  to  the 

wife  of  "the  house  where  we  now  live,  with  all  the  out- 
houses, embracing  the  peach  and  apple  orchard,"  etc.,  is  a 
sufficiently  definite  description  to  pass  title  to  the  property 
and  permit  the  reception  of  parol  evidence  to  fit  the  descrip- 
tion to  the  land  intended  by  the  devise.  Boddie  v.  Bond, 
204. 

0.  Wills — Probate — ''Duly  Proven'* — Inference — Burnt  and  Lost 
Records  —  Evidence  —  Practice. — SenMe,  an  entry  made  of 
record  in  the  minute-book  of  the  county  court  regarding  the 
probate  of  a  certain  will  in  the  chain  of  title  of  a  party 
claiming  the  lands  involved,  that  the  will  was  duly  proven 
by  the  oath  of  two  subscribing  witnesses,  according  to  law, 
would  Irresistibly  imply  that  the  testator  signed  the  will 
in  their  presence  and  they  in  his ;  but  in  the  case  at  bar  the 
party  may  recover  without  this  proof,  and  this  question  is 
adverted  to  only  for  the  purpose  of  suggesting  that  if  he' 
wishes  to  rely  upon  the  will.  In  a  new  trial  ordered,  he  may 
perhaps  restore  the  lost  record  under  the  provisions  of  Re- 
vlsal,  ch.  2,    Lumber  Co,  i\  Branch,  252. 

10.  Wills — Foreign  Probate — Registration — Title — Evidence — Prac- 
tice.— It  is  necessary  to  the  registration  of  a  copy  of  a  will 
in  North  Carolina,  which  has  been  probated  in  another  State, 
that  the  copy  or  exemplification  of  such  will  be  duly  certified 
and  authenticated  by  the  clerk  of  the  court  In  which  It  had 
been  proved  or  allowed   (Revisal,  sec.  3133),  and  If  it  has 
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been  allowed  to  be  registered  here  under  the  certificate  and 
seal  of  the  register  of  deeds  in  another  State  it  is  ineffectual 
as  evidence  in  a  claimant's  chain  of  title.  Riley  v.  Carter, 
484. 

11.  Same — Act  of  Congress — Copies. — In  a  controversy  concerning 
lands  the  plaintiff  claimed  title  under  a  will  which  had  been 
probated  in  another  State  under  a  certificate  of  the  register 
of  deeds  there  executed  under  hia,  own  seal,  without  certifl- 
*  cate  from  the  clerk  of  the  court  there,  and  admitted  not  to 
conform  to  the  act  of  Congress  relating  to  such  registration  : 
Held,  the  probate  was  ineffectual,  for  copies  of  letters  testa- 
mentary or  administration,  for  certain  purposes,  must  be 
"properly  certified"  (Revisal,  sees.  1618,  1619),  either  ac- 
cording to  the  act  of  Congress  or  by  the  proper  officer  of  the 
State  or  territory  from  whence  they  come,  our  statute  re- 
quiring such  certificate  to  be  from  the  clerk  of  the  court. 
Revisal,  sec.  3133.    lUd, 

17.  Wills — Interpretation — Intent. — The  intent  of  the  testator,  to 

be  ascertained  under  the  rules  of  construction,  and  gathered 
from  the  will  construed  as  a  whole,  should  be  given  effect. 
Cheucning  v.  Mason,  578. 

18.  Bame — Powers  of  Disposition — Life  Estates — General  or  Indefi- 

nite Estates. — ^A  devise  of  all  of  the  testator's  real  property  to 
his  wife,  "during  her  natural  life,  and  then  to  dispose  of  as 
she  sees  proper,"  does  not,  by  the  power  of  disposition,  en- 
large the  estate  devised  to  her  into  a  fee  simple,  for  the 
limitation  of  her  estate  for  life  shows  the  Intent  of  the  tes- 
tator that  only  a  life  estate,  and  not  the  fee,  was  intended  by 
the  gift ;  and  upon  her  failure  to  exercise  the  power  of  dis- 
position, the  estate  will  revert  to  the  heirs  at  law  of  the 
husbaud.  It  is  otherwise  when  an  estate  is  devised  gener- 
ally or  indefinitely,  with  a  power  of  disposition.    Ihid. 

19.  Wills — Estates  for  Life — Powers   of  Disposition — Property — 

Mere  Authority. — A  devise  for  life  with  the  power  of  disposi- 
tion creates  a  life  estate  pnly,  the  power  of  disposition  being 
a  mere  authority  which  can  be, exercised  or  not  in  the  dis- 
cretion of  the  life  tenant.     Ihid. 

20.  Wills — Estates — Power  of  Disposition — Exercise  of  Power — 

Donor. — One  taking  lands  under  a  power  of  disposition  given 
by  will  does  not  take  from  the  one  exercising  the  power,  but 
from  the  testator  or  donor  of  the  power.    Ibid. 

21.  Wills — Estates  for  Life — Power  of  Disposal — Interpretation  of 

Statutes. — Revisal,  sec.  3138,  only  establishes  a  rule  between 
the  heir  and  devisee  in  respect  to  the  beneficial  interest  of 
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the  latter,  and  does  not  affect  the  construction  of  a  will  de- 
vising a  life  estate  in  lands  with  the  power  of  disposition. 
Ibid. 

WITNESS,  CHARACTER.     See  Evidence,  85,  86.  87. 

WITNESSES.     See  Measure  of  Damages,  2.  ^ 

Motions — Relaxing  Costs — Witnesses  —  Tender  —  Nonsuit — Mate- 
riality.— When  on  motion  of  defendant  a  nonsuit  upon  the 
evidence  Is  ordered  after  the  examination  of  plaintiff's  wit- 
nesses, the  cost  of  defendant's  witnesses  may  not  be  tiixed 
against  the  plaintiff  when  defendant  has  not  tendered  them ; 
for  he  should  have  done  so  after  the  nonsuit  was  ordered,  to 
give  the  plaintiff  an  opix^rtunity  to  examine  them  upon  their 
'      materiality,  etc.     Chadtciek  v.  Insurance  Co.,  380. 

WORDS  AND  PHRASES. 

1.  Words  and  Phrases — **CounterHi(/n." — The  verb  "countersign" 

means  "to  sign  on  the  opi)osite  side"  or  In  addition  to  the 
signature  of  another,  and  the  noun  means  "the  signature  of 
a  secretary  or  other  officer  to  a  writing,  or  writings,  added 
to  that  by  the  principal  or  sui>erlor  to  attest  Its  authenticity." 
Richards  r.  Lumber  Co.,  54. 

2.  *s'awc — Grants  of  Land — Secretary  of  State. — Within  the  in- 

tent and  meaning  of  our  Constitution,  Art.  Ill,  sec.  16,  it  is 
not  required  that  the  Secretary  of  State  "countersign"  grants 
of  lands  and  commissions  In  any  particular  place  or  position 
thereon,  and  when  a  grant  to  the  land  In  controversy  is  put 
in  evidence  by  one  of  the  parties  and  In  all  respects  api)ears 
to  be  regular  and  authentic  upon  its  face,  it  will  not  be  held 
to  be  defective  because  the  countersignature  of  the  Secretary 
of  State  appears  on  the  opposite  side  of  the  sheet  from  the 
signature  of  the  Governor.     Ibid. 

3.  Same — ''By  Command'' — Blanks  Left  in  Grant. — When  a  grant 

from  the  State  to  the  land  In  controversy  Is  relied  on  by  one 
of  the  parties,  in  his  chain  of  title,  and  the  words  appear 
on  the  grant  as  follows,  "3y  command,"  and  a  blank  space 
follow^ed  by  the  words  "Secretary  of  State,"  and  It  further 
appears  that  the  Secretary  of  State  did  not  use  the  blank 
space  evidently  left  for  the  purpose,  but  countersigned  prop- 
erly on  tlie  "opposite  side"  from  tlie  signature  of  the  Gov- 
ernor, the  countersignature  will  be  held  valid,  In  the  absence 
of  evidence  to  the  contrary,  it  not  being  required  that  the 
words  "By  command"  be  used  at  all  in  this  connection. 
Ibid. 

4.  Same — Evidence  of  Authenticity. — A  countersignature  appear- 

ing to  be  that  of  the  Secretary  of  State,  on  a  grant  for  lands. 
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as  follows,  "Secretary's  office,  February  3,  1869.  H.  J.  Men- 
ninger,  Secretary  of  State,"  by  the  use  of  the  words  which 
show  not  only  that  the  grant  was  signed  by  the  "Secretary 
of  State,"  but  in  his  office,  gives  evidence  of  the  intent  to 
authenticate,  and,  without  more,  will  be  held  valid.    Ihid. 

5.  Indictment  —  Rape  —  Assault  with  *' Intent''  —  '* Attempt," — A 
charge  in  a  bill  of  indictment  of  an  assault  with  an  "attempt" 
to  commit  rape  necessarily  includes  the  charge  of  "intent," 
and  when  the  bill  is  otherwise  sufficient,  it  is  not  defective 
because  it  omitted  to  expressly  charge  the  intent.  8,  v. 
Hewett,  627. 

WRITTEN  DEMANDS.     See  Carriers  of  Goods,  2. 
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